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CHAPTER I 

THE SEPARATION OF POWERS 

As BOON as the science of government began to be studied, men 
saw that government has vanous functions. Aristotle, m Book 
IV of “ The Pohtics,” approached the modem conception “All 
States,” he said, “ have three elements and the good law-giver has 
to regard what is expedient for each State. When they are well 
ordered, the State is well ordered, and as they differ from one 
another, constitutions differ. What is the element, first, which 
dehberates about pubhc affairs; secondly, which is concerned 
with the magistrates and determines what they should be, over 
whom they should exercise authority, and what should be the 
mode of electing them, and thirdly which has judicial power “i”’ 
Logical as was this analysis, Aristotle’s fellow-citizens attached 
no importance to it, or at any rate they drew no deductions for 
practical application. Judge Kent, believing that ‘ ‘ the stmeture 
and history of the Athenian democracy has much to warn, and 
very little to console the friends of freedom,” went on to aver: 
“ From the incurable defect, among others, of the want of a due 
and well-defined separation of the powers of government into 
distinct departments, that celebrated republic became violent 
and profligate in its career, and ended in despotism and slavery. 
The general assemblies of the people, without any adequate 
checks, assumed and exercised all the supreme powers of the 
state, legislative, executive, and judicial.” * 

Rome also, while developing an elaborate specialization of 
governmental activities, foKowed no recognized principles of de- 
limitation No trace of instinctive recognition of such pnnciples 
is to be found in the history of the barbanc tribes whence sprang 
our own institutions. Tacitus tells us that before a national 
council of Grcrmany it was allowed to exhibit accusations and to 
1 Commerttanes, i, 232 note (1826) 



4 


LEGISLATRTE PROBLEMS 


prosecute capital offences. Maine, ignoring Aristotle, thinks the 
different natures of the executive and legislative powers were not 
recognized till the fourteenth century, when he finds them dis- 
crmiinated in the “Defensor Pacis” of the groat Ghibelline jur- 
ist, Marsiho de Padova (1327), mth other curious anticipations 
of modem political ideas. John Locke, in the second of his 
“ Treatises on Government,” said (ch xiv, par. 159) iJiat m all^ 
well-framed governments the legislative and executive poweis 
are in distinct hands Not qmte so sharply did he set it forth 
that the judicial power should also be distinct, but from his dis- 
cussion it IS to bo gathered such was his belief. 

It was reserved for a French lawyer, philosopher, and critic, 
Montesquieu, to lay clearly before the world the doctrme of the 
separation of powers, and thereby to shape the destinies of man- 
kind His epoch-making work, “The Spirit of Laws,” the result 
of twenty years of study, was published at Geneva m 1748. It 
passed through twenty-two editions m a year and a half. It was 
read by thinking men m every land Instantly it conquered rank 
among the few books that have dommated thought 

The remarkable thing is that this book, which m the matter of 
separating powers might almost be called the corner-stone of our 
governmental stmeture, did not contain and did not profess to 
contain anything new' either in theory or in practice The merit 
of it lay m the skill with which the author ascribed to the 
government of England a virtue possessed by that government 
in far less degree than he supposed, and which since then has 
there dwindled almost to the point of disappearance. Praising 
what he thought he saw, he encouraged a people he did not have 
in mind at all, to transform his delusion into one of the most im- 
portant political facts in all the history of the world. 

With such a consequence, it is worth while observing just 
what Montesquieu argued. Said he: 

“In evei-y government there are three sorts of power: the 
legislative, the executive m respect to things dependent on the 
law of nations, and the executive in regard to matters that de- 
pend on the civil law 

“ By virtue of the first, the prince or magistrate enacts tem- 
porary or perpetual law-s, and amends or abrogates those that 
have already been enacted By the second, he makes peace or 
war, sends or receives embassies, establishes the public security, 
and provides against mvasions By the third, he punishes enm- 
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inals, or determines the disputes that arise between individuals. 
The latter we shall call the judiciary power. 

“ The political liberty of the subject is a tranquillity of mind 
arising from the opinion each person has of his safety. In order 
to have this liberty, it is requisite the government be so consti- 
tuted as one man need not be afraid of another. 

“When the legislative and executive powers are united in the 
same person, or in the same body of magistrates, there can be no 
liberty, because apprehensions may arise, lest the same monarch 
or senate should enact tyranmcal laws, to execute them m a 
tyrannical manner. 

“ Again, there is no liberty, if the judiciary power be not sepa- 
rated from the legislative and executive. W'^ere it joined vith the 
legislative, the life and liberty of the subject would be exposed to 
arbitrary control; for the judge would then be the legislator. 
Were it joined with the executive power, the judge might behave 
with violence and oppres.sion ” '■ 

It will be noticed that after some vagueness in the use and ap- 
plication of the word “executive,” he reached a clear statement 
of tlic limitations as we now understand them, with a strong ex- 
position of the reasons for observing these limitations. The rea- 
sons were ivhat caught the attention of the world Forthwith 
other great writers began discovenng like benefits and dan- 
gers A dozen years or so after “ The Spint of La.i' s ” appeared, 
Rousseau took up the theory, saying “ If he who rules men ought 
not to co ntrol legislatio n, he who controlilc^slation ought not 
to rule men, o therwise his laws, being ministers of his passions, 
would often serve only to perpetrate his acts of injustice, he 
would never be able to prevent private interests from coiruptnig 
the sacredness of his work. When Lycurgus gave laws to his 
country, he began by abdicating his royally It was the practice 
of the majority of the Greek towns to intrust to foieigners the 
framing of their laus The modern republics of Italy often 
imitated this usage, that of Geneva did the same and found it 
advantageous Rome, at her most glorious epoch, saw all the 
crimes of tyranny spring up m her bosom, and saw herself on the 
edge of destiuction, through uniting in the same hands legislative 
authority and sovereign power.” ^ 

Then, in ITG.i, Blac kstone ad opted the argument, putting it 
into the Commentaries that for pherations were to be studied 
> The Spirit of Laws, bk. xi, cb 6. ‘ The Social Compact, bk. 2, ch. vu. 
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by every English-speaking man entering the profession domi- 
nant in public life. In like vein he held . “ In all tyr annical govcm- 
Tnf>nt.H, tha-B Ufi reine mamstracv. or t he right both of making and 
enforcing the laiis. is vested in one and the same man, or one and 
t.he Rg.me body of mem an d wherever these two powers are 
Hinted together, there can be'no' public Eberty7 ~The magistrate 
may enact tyr annical law s, a nd exec ute_^them in a tyrannical_ 
’ rnann er, smce he IS possessed in quality of dispenser of justice, 
with all the power which he, as legislator, thinks proper to give 
himself ” ‘ And farther on ; “Were the judicial power joined ith 
the legislative, the hfe, libgrtv. and property of the subject would 
be in the hands of arbitrary jlidgcs, whose decisions would be 
then_ regulated only by their own opinions, and not by any 
fundamental prmciples of law4 which, though legislators may de- 
part from, yet judges are bound to observe. Were it joined m ith 
the executive, this umon might soon be an overbalance of the 
executive " ^ 

It IS singular that Blackstone could have written this with be- 
fore him the palpable contradiction of the House of Lords serving 
as the highest court in England. What he had m mind to ap- 
prove, however, was “ a pecuhar body of men, nominated indeed, 
but not removable at pleasure, by the crown,” which was, to be 
sure, the essential part of the English judiciary Independence 
had always been sought by excluding the common-law judges 
from sitting in the House of Commons The exclusion was ex- 
tended to the Scotch judges under George II, and to the Ir'^h 
judges under George IV. All newly created judges have been 
thus disqualified by the acts creating their positions. The 
Commons at their own request got rid of judicial duties in the 
reign of Henry IV Nevertheless, they are still treated as a 
court, the decisions of uliich are respected by other judges, even 
when beheved by them to be erroneous. As illustrative of the 
practical effect, it is pointed out that the Speaker of the House 
of Commons is not liable to a suit m the courts for a trespass that 
he has committed under the order of the House. In the United 
States the rule is otherwise.^ 

If the Montesquieu doctrine were the fallacy averred by 
present-day cnties, is it not surpnsmg that no inkling thereof had 
penetrated the brain of Daniel Webster, after the experience of 

‘ Commentanea, i, 146 > Ibid , i, 266 

. » Eogcr I’oster, Conimentanea on the C'onaMutwn of the United Statee, i, 454. 
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the States and the nation in living under it for nearly two genera- 
tions? Our greatest Senator addressed himself to the subject 
May 7, 1834. “ Th e first obiect of p, qaid^ “ is the 

preservation of their liberty, and liberty is c 


political power. Nothing is more deceptive or more dangerous 
than the pretence of a desire to simplify government. The 
simplest governments are despotisms, the next simplest, limited 
monarchies; but all republics, all gov ^nmen ts of law, must im- 
pose n umero~u8 limitati ons anifgualiScatinns of antbo rityj and 
J^ve m any p osifive and many qualiliednghts. In other words, 
they must be subject to rule and regulation. This is the very 
essence of free pohtical institutions . . . Every free government 
is necessarily complicated, because all such governments estab- 
lish restraints, as well on the power of government itself as on 
that of individuals If we ■mil abolish the distinction of branches, 
and have but one branch, if we will abolish jury trials, and leave 
all to the judge; if we will then ordain that the legislator shall 
himself be that judge , and if we will place the executive power in 
the same hands, w e may readily simplify government. Wc may 
easily bring it to the simplest of all possible forms, a pure des- 
potism. But a separation of departinents. so far as practicable^ 
and the preservation of clear hnes of division betw eentKeni. i.s 
,the fundame ntal idea m tlm creation o f all ourJ ll onal,it.iit,; nTig.; 
&nd, doubtle ss, the cpntinua^e of regulated liberty depends 
on maintamih'gTKes'e bo u ndaries ” ‘ 

After yet another generation of experience, Elisha Mulford, 
one of our ivisest masters of pohtical science, found the same 
basic danger in the imion of powers Said he . “ When one powe r 
destroys the others, or assumes their offices and capacities, or 


usurps their functions, and there remamsohy the unrelated an 


uhlimitedTaction ot a single and separatepower. the consequence 


IS again the sama — the-dcstn ictiQTi of freefiom. in the hrench] 
reyolufion, the legislative destroyed the executive power, and' 
then the executive in turn destroyed the legislative, and this 
subversion of the organization of the whole left the way open to 
an impenahsm ” * 

Agam proceed a generation, and observe how history presents 
itself to a thoughtful commentator on constitutional law, Roger 
Foster. Admirably he sets forth the view that the legislative, 

> Works, IV, 122. s The Nation, 178. 
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executive, and judiciary cannot be combined without the crea- 
tion of an arbitraiy government. 

“That the authority to make an act a crime, to condemn for 
its commission, and to execute the sentence, when united in a 
single man, make him a despot, and that human passions are 
too strong to keep him from an abusive use of such strength, are 
universally admitted, without the need of any reference to his- 
tory. That when these powers are vested m one body of men, 
that body usually degenerates mto a mob, unrestrained by any 
consideration of justice or moderation, is less generally recog- 
nized, because the instances are rarer; but it is universally con- 
ceded, not only by students of the histones of the democracies 
of Greece, but by those who have any knowledge of the pro- 
ceedings of the Long Parliament and the National Convention. 
Their excesses are the thmgs which have brought discredit upon 
government by the people.^ They caused the reactions which 
set up innumerable tjrrannics among the ancients, which re- 
stored the Stuarts, and, when they were again expelled, made 
the English nation import foreign kings; which, twice within 
the century, have made the French people voluntarily submit to 
an emperor, and which make many of the most intelligent of 
our own day still believe that no republic can endure ” * 

^uch have been the views until recently dominating American 
political thought. Now they are stoutly attacked.^or an illus- 
tration that will serve the purpose as well as any, take a para- 
graph from an address to the Academy of Political Science by 
Ogden L Wills, one of the ablest public men of our time. “The 
separation of powers,” he declare^ “was imposed upon us when 
conditions were entirely different from our present conditions 
It was accepted under an erroneous impression of the English 
Constitution which we were followmg There is no valid argu- 
ment in favor of it at present except conservatism or stagna- 
. tion Why should we not give it up"^ Is there any reason why 
the greatest State in the Union should not set the example of 
surrendering this outworn and useless formalism'^* Where are 
the defenders of this separation of powers? Who brings forward 
any reason why it should survive?” 

The challenge must be met It is the challenge of a large body 
of men holding positions of great influence as instmctors of the 
youth of the land, a challenge approved by many who are ac- 

* Commentaries on the Comlilvivm of the U rated States, i, 302 . 
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tivelj’ engaged in modifying our political institutions. Let it be 
faced 

Notice first the error in the premises as Mr Mills gave them 
The authors of our Constitutions were not following the English 
Constitution They were developing their own institutions, not 
copying, not creating, but expanding Conditions of their day 
differed no whit from those of the present so far as concerns the 
vital element, human nature. Since history began there has 
been no change m the impulse of men to grasp power, all the 
power they can get. Has the truth and bearing of this ever been 
better put than in Washington’s Farewell Address? “The spiritl 
of encroachment,” he declared, “tends to consolidate the powers] 
of all the departments in one, and thus to create, whatever the 
form of government, a real despotism A just estimate of that 
love of power, and proneness to abuse it, which predominates 
in the human heart, is sufficient to satisfy us of the truth of this 
position. The necessity of reciprocal checks m the exercise of 
political power, by dividing and distributing it into different 
depositones, and constituting each the Guardian of the Public 
Weal against invasions by the others, has been evinced by experi- 
ments ancient and modem; some of them in our country and 
under our own eyes. To preserve them must be as nccessaiy 
as to institute them. If, in the opinion of the people, the dis- 
tribution or modification of the constitutional powers be m any 
particular wrong, let it be corrected by an amendment m the way 
which the Constitution designates. But let there be no change 
by usurpation, for, though this, m one instance, may be the 
instrument of good, it is the customary weapon by which free 
governments are destroyed The precedent must always greatly 
overbalance m permanent evil any partial or transient benefit 
which the use can at any time yield ” ^ 

Whether or not these words were written by Washington, 
whether or not Hamilton was their real author, their truth is as 
vital to-day as it was when they were penned. 

The difficulties with Congress had given both Washington 
and Hamilton fresh reason for appreciating the force of what 
Madison had said in concluding Number 48 of “The Federalist.” 
After setting forth the violations of the Pennsylvania Constitu- 
tion discovered by its Council of Censors, he commented: “A 
mere demarcation on parchment of the constitutional limits of 

* WnUnga, xn, 226. 
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the several departments, is not a sufficient guard against those 
encroachments Mhich lead to a tyi’anmcal concentration of all 
the poweis of government in the same hands ” With these en- 
croachments the authors of our early Constitutions were per- 
sonally familiar. They provided against evils they knew, and 
did it not because Montesquieu thought it had been done m 
England, but because it needed to be done in Amenca. 

Executive and Legislative 

To get proof that our constitution-makers were in this matter 
motived chiefly by their own experience and that of their fathers 
through a century and a half, the history of colonial develop- 
ment should be examined. 

At the outset the Councils or their equivalents were in the 
nature of Boards of Directors of mercantile corporations. 
Speedily isolation and remoteness from the home land shaped 
them mto bodies with two conspicuous functions — one^JJigl 
of advising the Governo rs, the otW, th at of shafmg in the mak- 
mg of lawa iiere.~then7 was complete 6^3 itaig(rf cxeCuHvc^ndr 
legislative duties. 

Furthermore, through much of the colonial period it was com- 
mon for the Governor to sit vuth the Council, thus taking a 
share in the making of the laws he was to execute In the first 
Virginia Assembly, that of 1619, he seems to have made motions ' 
like any other member. The royal mstructions to Governor 
Culpepper of that colony m 1682 directed that “all bills should 
be drafted by the Governor and Council.” Nicholson, who was 
in Virgima as Lieutenant-Governor and then Governor from 
1690 to 1692 and again from 1698 to 1705, had much trouble 
with his Councillors, who finally secured his recall. Their 
charges were undoubtedly partisan and extreme, yet something 
is to be inferred from one as to “His Behaviour m the Upper 
House of Assembly.” It read “IV. His Closeting of the mem- 
bers and using all the arts of Cajoling and hreatening for his 
own ends, not stickmg sometimes to threaten the cutting of their 
throats and their utter ruin, we take to be another intolerable 
encroachment on the Liberties of that House.” 

The Massachusetts Bay Charter made the Governor and 
Deputy Governor part of the General Court The Governor 
presided, or m his absence the Deputy Governor. He had little 
more power than the other members. If he refused to put a 
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question to vote, it could be put by any other member. The 
second charter gave the Governor the veto power, but did not 
disclose whether he was to share with the Council m the making 
of laws Lord Bollamont, who came to Boston from New York 
in 1699, assumed the right Hutchinson tells us about it “There 
wa'i,” ho says, “something singular and unparliamentary m his 
foim of proceedings m council, for he considered himself as the 
head of the board m their legislative as well as executive capac- 
ity He concerned himself m all their debates, proposed all 
business, and frequently recommended to them to resolve into 
a committee upon bills or clauses in bills, and then, as the entries 
stand, he left the chair, and the committee (being ready to re- 
port) reassumed, nor did he think it proper they should act as a 
house of parliament in his absence, but when detained at home, 
by messages from +ime to time, directed their going into a com- 
mittee and prepan^g business against such time as he should be 
able to attend This was guidmg them in all their debates and 
resolves, as far as his influence would extend, which was not a 
little way, and yet afterwards, as a separate branch, he had his 
negative upon all their procccings ivhicli were not according to 
his mind This irregularity does not seem to be the mere effect 
of his lordship’s authority and influence over the Council The 
constitution under the new charter was not settled. They came 
off by degrees from their practice under the old charter. The 
Governor, created by the people, used then to vote with the 
Assistants, and although he had no negative, yet he had a cast- 
ing voice Lord Bellamont finding this to have been the practice, 
and, considering how much it increased his share in all acts of 
government, might be disposed to retain it Experience taught, 
what was not at first conceived, the great difference between 
the privilege of proposing or originating and that of rejecting. 
In some succeeding administrations, it has given cause of excep- 
tion and complaint when the Governor has interested himself in 
the debates of the Council, to influence their determinations and 
abridge them of triat freedom to which they are equally entitled 
with the other branches of the Legislature ” ‘ 

Governor Dudley took the same position as Lord Bellamont 
in the matter of presiding and of directing upon what business 
the Council should proceed, but subsequent Governors neglected 
to assert the right and the practice fell into disuse. 

^ Hialory of AlassachwtcUa, 3d cd , u, 106. 
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It was evidently meant that the Lieutenant-Governor should 
be an ex officio member of the Upper House under the second 
charter as he had been under the first Mr Stoughton, the first 
Lieutenant-Governor under the second charter, though not at 
first elected a member of the Council, was treated as a Councilloi 
and voted, and i\as upon committees the whole year At the 
second election he was regularly chosen one of the Councilloi-s 
as well as Lieutenant-Governor, and was therefore doubly en- 
titled to a seat in that body. His immediate successors also 
attended the meetings of the Council whether so elected or not, 
but they voted in its proceedmgs only when elected as Coun- 
cillors In 1732 the nght of the Lieutenant-Governor to a scat 
in the Council when sitting in its legislative capacity was chal- 
lenged m the case of Mr Phipps, who having been elected 
Lieutenant-Governor against the desire of the Governor, was 
forbidden by the Governor to sit m that body “unless he should 
be elected by the Assembly and approved by the Governor " 
The question was settled m 1767 when Lieutenant-Governor 
Hutchinson failed to be elected to the Council. Hutchinson 
says he was in constant attendance upon the meetings of the 
Council during the first session after his defeat, but “did not 
vote nor take any share m the debates ” At the second session, 
however, his attendance was characterized by the House as “a 
new and additional instance of ambition and lust of power ” In 
spite of the efforts of the Governor and other friends, the House 
successfully maintained its position and the Lieutenant- 
Governor ceased to be a member of the upper branch of the 
Legislature ex officio. 

Only a remnant survives of the records of the first Assembly 
in Maryland (1635), but undoubtedly the Governor, styled the 
Lieutenant-General, sat and voted in it, as he surely did m the 
second Assembly (March, 1637-38) ^ He was deemed to be a 
member of the Upper House until after 1675. 

Under the quaint and complicated “Fundamental Constitu- 
tions of Carolina” (1669), framed by John Locke with the help 
of the Earl of Shaftesbury, only partly put into effect, and abro- 
gated m 1693, the eight Lords Proprietors, of whom the eldest 
was to be the “Palatine” (presumably equivalent to “Gover- 
nor ), together with forty-two Councillors, were to prepare all 
matters to be proposed m the Parliament, which could only 

' Arckivea of Marylandt h 9* 
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assent or reject. When, under a more normal form of govern- 
ment, the lav officers of the Crown found that Governor Bur- 
nngton of North Carolina, m the couise of his second adminis-| 
tration (1731-34), had sat with the Councillois w4ule the Legis-| 
lature was in session, and had discussed bills, they rebuked him, 
telling him his sole function was to allow' or disallow bills, and 
that he must not meddle with the Assembly. In South Caiolma 
the Council made this entry on its Journal of April 11. 1739: 
“The Governor or Commander-m-Chief being present duiing 
the debates of this House is of an unparliamentary nature, it is 
therefore resolved we wdl not enter into a debate during his 
presence.” Governor Glen, arrivmg in 1743, objected to this 
doctrine and made a speech declaring he had the same right to 
attend as the King had to be present in the House of Lords. 
Theieupon the Council agreed he might be present, but he must 
never take any part in the debates nor so much as receive any 
messages coming to their House or make any answers thereto. 
In spite of the rebuff, Glen attended meetings from time to time 
for several years. Then, after keeping away for a w'hile, m 1756 
ho came mto the chamber when a message he had sent was being 
read, whereupon the further reading was postponed and the 
House adjourned till the afternoon That seems to have ended 
the conflict. 

In some instances the colonial charters definitely gave the 
Executive the lawmalung power Thus the charter of Maryland 
in 1632 said “ VIII. And forasmuch as, in the Government of 
so great a Provmce, sudden accidents may frequently happen, 
to which it wiU be necessary to apply a Remedy, before the 
Freeholders of said Province, their Delegates, oi Deputies, can 
be called together for the franung of Laws, neither will it be fit 
that so great a Number of Persons should immediately, on such 
emergent Occasion, be called together. We therefore” grant to 
Lord Baltimore the power of making “fit and Wholesome Ordi- 
nances from Time to Time,” etc It w'lll be noticed that this was 
carefully phrased as an emergency power In 1663 the chartorj 
to the Carolina proprietors and m ICSl the charter to WiUiam 
Penn, for Pennsylvania, granted the same power, hkewise on' 
emergency grounds The pnvilege was rarely if ever exercised. 
Penn threatened to use it and lost popularity thereby. In Vir- 
ginia the Assembly had to pass a formal act in 1624 declanng 
expressly that the Governor was not to make laws without the 
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consent of the Assembly, and his right so to do was again ex- 
pressly denied in acts of February and September, 1632. 

New York began under Enghsh rule with a code of laws pro- 
mulgated by Governor Nicolls, personal representative of the 
Duke of York, whose patent authorized him to make all laws 
and carry on the government. Nicolls called together an as- 
sembly of two men from each town, thirty-four delegates ap- 
pealing, to consider the code, but as they had no choice save to 
approve, that was an idle formahty Not until the Assembly of 
1683 was it declared that, under the King and the Lord Pro- 
prietor, the supreme legislative authority should “forever be 
and reside in a Governor, Council, and the people met in general 
assembly ” The law officers of the Crown decided m 1725 that 
a Governor could not act as a Councillor when the Council was 
legislating Nevertheless, when in 1729 Lewis Morris, Jr , a 
member of the Council in New York, wrote a long fault-finding 
letter to the Lords of Trade, he found occasion to criticize Gov- 
ernor Montgomerie for that very thmg. Morris gave it as his 
opinion that the share of the Governor in the making and pass- 
ing of laws had “contributed more toward depreciating the 
Council and rendering that part of the Legislature almost in- 
significant, than anything else, and is one great cause (if not 
the only one) of the extravagant steps taken by the Assembly “ 
Thereupon the law officers ruled squarely against the practice. 
A few years later (1738) Moms became Governor of New Jersey, 
and one of his first acts was to assure the Assembly that he 
would refrain from attending meetings of the Council. His ?uc- 
cessor, Belcher, tned in 1746 to establish the right of attendance, 
though without voting, but by reason of the opposition of Morris, 
abandoned the attempt 

The share in lawmaking given to the colonial executives by 
the veto power is of course another matter Lord Baltimore 
went beyond it and got into trouble by asserting that he had the 
right to give his function precedence over that of the Assembly; 
in other words, that his was the initiative. When the first As- 
sembly in Maryland, in 1635, drew up a body of laws and sent it 
to England, Baltimore dechned to give his assent When he 
caused a dozen bills to be submitted to the second Assembly, in 
1638, that body paid him back in his own com, rejecting them 
all Then he in turn rejected all the laws passed by the As- 
sembly, but presently changed his mind, and the first business 
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of the next session was to listen to a letter from the proprietor in 
which he authorized the Governor to assent to acts originated 
by the Assembly, and said they should be in force until Lord 
Baltimore or his heirs dissented 
While Bennmg Wentworth was Governor of New Hampshire 
(1741-67), a long and determmed contest took place between 
him and his Council on one side and the Assembly on the other, 
over two constitutional questions, the first being whether it was 
within the Governor’s prerogative to veto the election of a 
Speaker by the House of Representatives, and the second being 
whether it was the prerogative of the Governor or the General 
Assembly to authorize new constituencies to send Representa- 
tives This conflict prevented the enactment of any legislation 
throughout the entire term of one General Assembly. The pomts 
in issue were not definitely decided 

The matter of salary brought numerous conflicts In Massa- 
chusetts, Governor Shirley, a few months after taking office, sent 
to the General Court a lengthy message developing the charge 
that the grant of money to him was not conformable, “either m 
respect of the sum or manner of granting it, to his Majesty’s 
instructions concerning that matter to his two late Governors ’’ 
He declared- “The nature of the British Constitution, which 
consists in the three branches of the Legislature, requires that 
such an independency should be preserved m each of ’em, as is 
necessary to support its own dignity and freedom ’’ Thereupon 
the House retorted with the other edge of the constitutional ar- 
gument, saying. “The strength and beauty of the Biitish Consti- 
tution chiefly consists m that mutual check which each branch 
of the legislature has on the others ” Thus seven years before 
Montesquieu’s book was published, Governor and Legislature 
were here arguing the theory of checks and balances The 
Governor emphasized the balances The House emphasized the 
checks, declaring “There ought not to be an independency m 
either branch of the legislature, forasmuch as to be independent 
and arbitrary are the same thmgs in civil pohty ” 

In passing, notice that the Governor by speaking of “others” 
indicated his behef that the legislature had three branches, and 
that the House, if it used “eilher” accurately, thought there 
were but two Each treated the Governor as part of the legis- 
lature In fact Shirley said “Ills Majesty is the head of the 
Legislature here, and the Governor is but his officer.” The 
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point is not without significance in connection with present-day 
controversies as to what the framcis of oui Constitutions meant 
when they used the word “legislature”, as, for example, the 
question whether a legislature may redivide a State mto Con- 
gressional districts without giving the Governor chance to veto, 
or whether the electorate, using the initiative and referendum 
may be a “legislature" within the purview of the Federal Con- 
stitution. 

Notice also that neither Governor Shirley nor the House 
recognized the judiciary as a branch of the government. 

Anyone familiar with no more than the outlines of our colonial 
history knows that the quarrels between Governor and Legis- 
lature were among the most considerable happenings that led 
up to the Revolution Each complained bitterly of the other 
and often nith good ground The tale of how they trespassed 
on each other’s prerogatives is not altogether cheerful, though 
often humorous. The legislators were a jealous set, punctilious, 
sometunes pompous, yet beneath their vanities and their quib- 
bhngs ran deep currents of pohtical thought that were to bring 
momentous results 

It was out of the depths of bitter experience that came the 
governments they framed He greatly errs vho thinks the 
Constitutions were the work of inventors To bo sure, the 
thoughts of their authors were stimulated by the philosophers 
of the time They read Blackstone. Some of them may have 
read Rousseau John Locke’s writings had not been forgotten 
It has been said that Montesquieu gave them their pohtical 
Bible Yet I doubt if after all it was not prudent deduction 
from personal experience that led them to most of their conclu- 
sions For instance, despite their hatred of Governors, they 
were shrewd enough to know it was just as important to protect 
the executive as it was to protect the legislative In 1757 the 
Board of Trade had written m regard to the Massachusetts 
government “Almost every act of executive and legislative 
power, whether it be pohtical, judicial, or military, is ordered 
and directed by Votes and Resolves of the General Court, in 
most cases originating in the House of Representatives.” i Yet 
the tow'n meeting of Boston m May of 1776 had wisdom enough 
to say to the Representatives of the town in the course of formal 
mstructions “It is essential to Liberty that the legislative, ju- 

* Massachusetts Province Laws, iv, 95 
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dicial, & executive powers of Government be, as nearly as pos- 
sible, mdependent of & separate from each other.” 

Under the Constitutions 

At this very time the Virgima Convention was drafting its 
Declaration of Rights, specifjung a separation of powders. Such 
were then the delays in commumcation, however, that it is not 
probable either Viiginia or Boston knew what the other had 
said Quite independently, it is to be presumed, their mmds 
worked toward the same conclusion. The Virginia Declaration 
of Rights asserted. “The legislative and executive powers of the 
State should be separate and distinct from the judiciary ” 
Under Frame of Government the demarcation was made com- 
plete “The legislative, c.xccutivc, and judiciary department, 
shall be separate and distinct, so that neither e.xcrcise the powers 
properly belonging to the other.” Maryland said much the same 
in November. North Carolma spoke to the same effect in De- 
cember, with the suggestive exception that it put the word 
“supreme” before “judicial,” as if there were no harm m havmg 
the minor judicial powers exorcised by Legislature or Governor 
Georgia, however, in the following year took the Maryland view 
in toto, emphasizing it by adding, “so that neither exercise the 
powers properly belonging to the other.” 

Should you surmise that these were perfunctory generalities, 
should you imagine in them an academic flavor, should you 
doubt whether they were the dehberate, carefully premeditated 
utterances of intensely earnest men, turn to that memorable 
pamphlet on the “Result of the Convention of Delegates Holden 
at Ipsvich,” when the Constitution framed by the General 
Court of Massachusetts m 1778 had aroused great opposition, 
especially in the towns of Essex County. This pamphlet, known 
as “The Essex Result,” is beheved to have been written by 
Theopliilus Parsons, afterward Chief Justice, one of the great 
men of his time. It had much to do with the overwhelming 
defeat of the Constitution m the town meetings, and one of its 
chief cnticisms was that “the executive power in any State 
ought not to have any share or voice m the legislative power of 
framing the laws ” 

The pamphleteer pointed out certain articles obnoxious on 
this ground They provided that the Governor and Lieutenant- 
Governor should each have a seat and voice m the Senate, the 
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Governor presiding, or in his absence the Lieutenant-Governor; 
that all civil officers getting salaries should be elected by the 
General Court, that other civil officers and those of the mihtia 
should be appointed by the Governor and Senate; that the 
Governor and Senate should be the couit of impeachment; and 
that the Senate could not proceed with business unless the 
Governor or Licutenant-Govemor were there Paisons declared 
(p 25) : “Should the executive and legislative powers be united, 
mischiefs the most terrible would follow. The executive would 
enact those law's it pleased to execute, and no others The 
judicial power would be set aside as inconvenient and tardy. 
The security and protection of the subject would be a shadow'. 
The executive power would make itself absolute, and the govern- 
ment end m a tyranny ” 

Two years later, John Adams, who was m thorough sympathy 
with the ideas of the lustie statesmen of Essex, drew the Consti- 
tution that met public acceptance, with a statement of the doc- 
trine w'hich by reason of its unequivocal expression and sonorous 
phrasing has become famous “In the government of this com- 
monwealth, the legislative department shall never exercise the 
executive and judicial powers, or either of them, the executive 
shall never exercise the legislative and judicial powers, or either 
of them, the judicial shall never exercise the legislative and 
executive powers, or either of them, to the end it may be a 
government of law's and not of men ” 

Not all the statesmen of that day, however, believed ‘.uch 
clear-cut demarcation to be possible or desirable. When New 
Hampshire came to copy much of the iMassachusetts Constitu- 
tion, it substituted in this paiticular “In the government of 
this State, the three essential powers thereof, to w it, the legis- 
lative, executive, and judicial, ought to be kept as separate from 
and independent of each other as the nature of free government 
will admit, or as is consistent with that chain of connection, that 
binds the whole fabric of the Constitution m one indissoluble 
bond of union and amity ” 

The problem received noteworthy attention in Virginia 
The Declaration of Rights of 1/76 did not achieve the desired 
result, or at any rate so thought Thomas Jefferson. When he 
wrote his “Notes on Virginia” (1782) he pointed out six “very 
capital defects” in the Constitution, which he thought time and 
tnal had discovered, and one of them he thus described: “All 
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the powers of government, legislative, executive, and judiciary, 
result to the legislative body. The concentrating these m the 
same hands is precisely the definition of despotic government 
It will be no alleviation that these powers will be exercised by 
a plurality of hands, and not by a single one One hundred and 
seventy-three despots would surely be as oppressive as one Let 
those who doubt it turn their eyes on the Republic of Venice 
As little will it avail us that they arc chosen by ourselves An 
elective despoli'im was not the government we fought for, but one 
which should not only be founded upon free principles, but in 
which the powers of government should be so divided and bal- 
anced among several bodies of magistracy, as that no one could 
transcend their legal limits, without bemg effectually checked 
and restrained by the others.” 

The Federal Constitution w'as adopted while Thomas Jeffer- 
son was in France Upon his return he found the new" Constitu- 
tion not to lus liking in sundry particulars, and he w'as particu- 
larly aggrieved because it did not more clearly define and guard 
the powers of the three departments of government. It chanced 
that John Breckenndge and George Nicholas, visiting him at 
Monticello, informed him that Virginia was going to let Ken- 
tucky become an independent State, and that the Kentuckians 
were about to frame a Constitution, w'hercupon Jefferson framed 
a provision that would meet his views in this matter Nicholas 
took it to the Kentucky Convention, where it aroused much dis- 
cussion and dissent, but the great name of Jefferson earned it 
through Originally placed at the very forefront of the Kentucky 
Constitution, the two sections given to it read’ 

“1. The powers of government shall be divided into three 
distinct departments, each of them to be confided to a separate 
body of magistracj’’, to wit, those which are legislative to one, 
those which are executive to another, and those which are ju- 
diciary to another. 

“2 No person, or collection of persons, being of one of those 
departments, shall exercise any power properly belonging to 
either of the others, except in the instances hereinafter expressly 
permitted.” 

Governor Randolph of Virginia, speaking June 16, 1788, in 
the Convention for ratifjmg the Federal Constitution, though 
not criticizing the Virginia instrument, took a position as posi- 
tive as that of Jefferson “Are we not,” he said, “taught by 
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reason, experience, and governmental history, that tsrranny is 
the natural and certain consequence of uniting these two powers 
[legislative and executive], or the legislative and judicial powers, 
exclusively, in the same body^ If any one denies it, I shall pass 
him by as an mfidel not to be reclaimed. Whenever any two of 
these three powers are vested m one single body, they must, at 
one time or other, terminate m the destruction of hberty ” ^ 

When a new Constitution was framed for Virginia, in 1830, 
its first Article said that in the opinion of the Convention the 
Declaration of Riglits of 1776 reqmrcd no amendment, and then 
the second Article went on to amend it, to read ‘ ‘ The legislative, 
executive, and judicial departments shall be separate and dis- 
tinct.” 

Meantime the doctrine had been largely responsible for lead- 
ing one State to abandon the colonial charter under v hich it had 
hved for a century and a half. Connecticut, on thi owing off 
royal authority, did not frame a Constitution at once. Indeed, 
not until 1818 did it feel the necessity of pui suing the course al- 
ready followed by all the other States save Rhode Island Said 
Justice Hamcrsley in Norwalk Street Railway Company’s 
Appeal (69 Conn 64, 1897). “Pnor to 1818 the whole soveieign 
power was exercised by the people, unrestrained by anything 
except their present will, through a body of magistrates chrsen 
annually and deputies chosen semi-annually This was demo- 
cracy, as close to a democracy as it is possible for a representative 
government to be . The idea of a Constitution was centered in 
the separation of judicial and legislative powers, and the grant 
of each power to a distinct magistracy. On this the fight for 
change of government was largely made When the Legislature 
that called the Convention of 1818 met. Governor Wolcott told 
them that their mandate from the people was, ‘that the legisla- 
tive, executive, and judicial authorities of our own government 
be more precisely defined and limited, and the ri gh ts of the 
people be declaied and acknowledged 

Of the Constitutions adopted before the Federal Convention, 
those of Virginia, Maryland, North Carolina, Georgia, Massa- 
chusetts, and New Hampshire, in the order named, specified 
separation of powers, that of Virginia, however, directing only 
that the legislative and executive be separate from the judicial 
(a provision that Jefferson seems to have ignored). The Federal 

* EllioCa D(i)ale8t iii, 83 
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Constitution did not meet the case by specific prohibition, but 
it IS held that the doctiine is none the less clearly embodied 
therein, by its affirmations: “All legislative powers herein 
granted shall be vested in a Congress”, “the executive power 
shall be vested in a President”, “the judicial power of the 
United States shall be vested in one Supreme Court.” Nine of 
the States have handled the matter after that fashion, save 
that one of them. Now York, for some reason I have been unable 
to ascertain, omitted specification as to the judicial branch. 
All the other States now explicitly specify separation. Some of 
them, however, recognize exceptions made by their Constitution 
itself 

No one can read the debates in the Federal Convention of 1787 
without coming to realize that the well-considered purpose of its 
leaders was to keep the powers as separate and distinct as prac- 
ticable Again and again they showed this in discussing vaiious 
of the basic problems They Mieved that, as Madison put it in 
“ The Fedeialist ” (Number 47), “ the accumulation of all powers, 
legislative, executive and judiciary, in the same hands, whether 
of one, a few, or many, whether hereditary, self-appointed, or 
elective, may justly bo pronounced the very definition of tyr- 
anny ” By reason of their own experience as well as from their 
wide knowledge of what had taken place in other lands, they 
were determined that save in a few unessential particulars the 
three powers should not be blended and that each should be 
protected against the other two 

The reader who in spite of all tins persists in thinking that the 
powers were separated in America by imitative theorists and 
that no conditions anyivhere m our own time justify them, may 
profitably note what Walter C Simons, former President of the 
Supreme Couit of the German Republic and intimately associ- 
ated with the constitutional problems of the Reich, told the 
American Bar Association at Memphis “The division of the 
powers as the dominating idea of our Constitution,” he declared, 
“is not the result of a learned theory or scientific reasoning, it 
is for Germany as it was for New England, the lesson learned 
by hard political expenence ” * The German Constitution was 
not long to endure Obseiwe that German democracy vamshed 
when the powers were seized and united by one man, a Chief 
Executive, a dictator. 

1 Ameruxia Bar Association Journal, Dooember, 1929 
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The Constitutions draivn up in the new American States in 
the first months of independence gave the Chief Executive but 
the shadow of power They show clearly the effect of the fresh 
memory of Colonial Governors A decade or more of expenence 
under these earliest Constitutions appears to have reversed 
apprehensions so much that the chief fear of the authors of the 
Federal Constitution was not of the executive but of the legis- 
lative branch. SaidJohnF. Mercer of Maryland “AVhatlcdto 
the appointment of this Convention? The corruption and muta- 
bility of the Legislative Councils of the States If the plan docs 
not remedy these, it mil not recommend itself ” Gouverneur 
Morris taUced of legislative tyranny, considering the public 
liberty in more danger from legislative usurpations than from 
any other source Madison declared that experience in all the 
States had evinced a powerful tendency in the Legislature to 
absorb aU power in its vortex “This was the real source of 
danger to the American Constitutions ” He suggested the 
necessity of giving every defensive authority to the other de- 
partments tliat V as consistent with republican principles 
We find the authors of “The Federalist” frequently adverting 
to their belief that the great danger was to be found in encroach- 
ments by the legislative For instance in Number 61 they say 
“ In republican government, the legislative authority necessarily 
predominates The remedy for this mconveniency is to divide 
the legislature into different branches, and to render them by 
different modes of election and different principles of action, 
as little connected wath each other as the nature of their common 
functions and their common dependence on the society will 
admit ” In Number 71 Hamilton says “ In governments purely 
republican this tendency [of the legislative authority to absorb 
every other] is almost irresistible The representatives of the 
people, in a popular assembly, seem sometimes to fancy that 
they are the people themselves, and betray strong symptoms of 
impatience and disgust at the least sign of opposition from any 
other quarter, as if the exercise of its rights, by either the execu- 
tive or judiciary, were a breach of their privilege and an outrage 
to their dignity They often appear to exert an imperious con- 
trol over the other departments, and as they commonly have the 
people on their side, they always act with such momentum as 
to make it very difficult for the other members of the govern- 
ment to maintam the balance of the Constitution ” 
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The change in emphasis is well illustrated in the powerful 
“Letter of an Elector,” by that North Carolina statesman, 
James Iredell, printed at Newbem, August 17, 1786, the year 
before the Federal Convention 

‘‘To the Public: As the question concerning the power of the 
Assembly deeply concerns every man in the State, I shall make 
no apology for delivering my sentiments upon it . . I have not 
lived so short a time in the State, nor with so little interest in its 
concerns, as to forget the extreme anxiety with n hich aU of us 
were agitated m forming the Constitution . It w'as, of course, 
to be considered how to impose restrictions on the Legislature, 
that might still leave it free to all useful purposes, but at the 
same time guard against the abuse of unlimited power, which 
was not to be trusted, without the most imminent danger, to 
any man or body of men on earth We had not only been sick- 
ened and disgusted for years with the high and almost impious 
language from Great Britain, of the omnipotent power of the 
British Parliament, but had severely smarted under its effects. 
We felt in all rigor the mischiefs of an absolute and unbounded 
authority, claimed by so weak a creature as man, and should 
have been guilty of the basest breach of trust, as well as the 
grossest follj', if in the same moment when we spurned at the 
insolent despotism of Great Bntain, we had established a despotic 
power ourselves Theoiies were nothing to us, opposed to our 
own severe experience We were not ignorant of the theory of 
the necessity of the Legislatw e being absolute in all cases, because 
it was the great ground of the British pretensions But this w'as 
a more speculative principle, which men at ease and leisure 
thought proper to assume IiWien we were at liberty to form a 
government as w^e thought best, wuthout regard to that or any 
theoretical principle we did not approve of, we decisively gave 
our sentiments against it, being willing to run all the risks of a 
government to be conducted on the principles then laid as the 
basis of it The instance was new in the annals of mankind. 
No people had ever before deliberately met for so groat a pur- 
pose. Other governments have been established by chance, 
capnee, or mere brutal force Ours, thank God, sprang from 
the deliberate voice of the people We provided, or meant to 
provide, (God grant our purpose may not be defeated,) for the 
security of every individual, as well as a fluctuating majority of 
the people. We knew the value of liberty too wnll, to suffer it 
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to depend on the capricious voice of popular favor, easily led 
astray by designing men, and courted for insidious purposes ” * 

So stoutly did the American statesmen of the revolutionary 
era frame their Constitutions, so strict and jealous was the in- 
terpretation thereof by such judges as John Maishall, that in the 
outcome the legislative branch was duly fettered Yet that the 
fear continued is shown by the wording inserted in the Ohio 
Constitution when m 1851 it was rewritten “The General As- 
sembly shall grant no divorce, nor exercise any judicial power 
not herein expressly conferred ” The significance of the second 
phrase of this lies in the fact that the old Constitution had pro- 
vided and the new one repeated that the judicial power should 
be vested in a supremo court They put up a second wall 

Thirty years later, a century after the Revolutionary period, 
the judiciary still thought the legislative branch the more dan- 
gerous, judging by what the Court said in the ease of Kilboum 
V Thompson, 103 U S 168 (1880), where the judioial view of 
the doctrine of the separation of the powers was set forth Kil- 
boum had sued the Speaker, the Sergoant-at-Arms, and member 
of a committee of the House of Representatives for damages by 
reason of imprisonment because he refused to testify The Su- 
preme Court held the legislative branch had entered upon an 
investigation judicial in its nature. The Court took the oppor- 
tunity to say that the House, by reason of its power to originate 
bills for raising revenue and to share with the Senate in declaimg 
war, as well as by reason of its size, was least liable to encroach- 
ment, and that by reason of its origin and of its short term, its 
action was least likely to be received with distrust, and therefore 
that it most needed to be “watched with vigilance ” 

The Constitutions of Massachusetts and iMamc in their gen- 
eral grants of power authorize the Legislature to make “reason- 
able ” laws, and it is hardly to be questioned that if there is to be 
interpretation of “reasonable,” it must be by the judicial branch. 
With “wholesome” in the Massachusetts document the recourse 
is not so clear, for that is matter of wisdom rather than of right; 
were it taken to be more than admonitory, it would seem to im- 
pose legislative duties on the judiciary Fourteen of the other 
Constitutions give to the legislative branch the powers necessary 
for the legislature of a free State, one of them, Vermont, makmg 
it a free and sovereign State Georgia specifically permits its 

‘ Life and Correspondence of James Iredell, ii, 14, j, 1 10 
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Legislature to make those laws consistent with the State and 
not repugnant to the Federal Constitution “which they shall 
deem necessary and proper for the nclfare of the State.” Okla- 
homa limits to “rightful subjects of legislation,” and “rightful” 
no doubt brings in the courts The other States say where “the 
legislative power” shall vest or by establishing a legislative 
department leave its duties to inference 

Possibly the framers of the Constitutions did not foresee the 
opportunity their vague terms would give to the judicial branch 
to curb the legislative Possibly, on the other hand, giving the 
opportunity was meant, as one of the checks and balances 
Anyhow the tendency of State courts to restrict the Legislatures 
as far as possible to the constitutional powers granted expressly 
is apparent The maxim, “ Exjn e&&w umus esi exclusto altenus,” 
has had smgular application for this purpose The result of 
strictly confinmg our lawmaking bodies to the powers definitely 
granted, has been of doubtful benefit The more the field of work 
IS narrowed, the less the interest. There may be too much fear 
of the legislative branch on the part of the others As for the 
pubhc, fear of the judiciary is getting the more attention. 

The Colonial Judiciary 

There is nothing to indicate that the American colonists at 
the outset saw any ethical difficulties in the commmghng of 
powers That it endangered liberty was an idea apparently not 
entering then heads until Montesquieu put it there Both m 
England and here the development was one of expediency, due 
to considerations of practical convenience, embodying principles 
of right only as the expedient thing is, according to some schools 
of philosophy, the right thing at any given tune and place, 
although the same thing may be the inexpedient and therefore 
the wrong thmg at some other time and place Whether that 
doctrine be valid or not, it is clear the gradual separation of 
powers in this country proceeded from motives of convenience, 
in strict accord with the principle of specialization 

Thus the setting apart of the judicial function was the natural 
result of growth of population and litigation Of course at first 
there was not enough work to warrant a judiciary So there was 
nothing abnormal in what took place on the fourth day of the 
first American representative assembly, at James City, Virginia, 
m 1619. The record shows tliat Captain William Powell pre- 
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sentcd a petition against one Thomas Garnett, a servant of his, 
“ not only for extreme neglect of his business to the great loss 
and prejudice of the said Captam, and for openly and impu- 
dently abusing his house, . . but also for falsely accusing him 
to the Governor both of Drunkenness & Theft It ivas thought 
fit by the general assembly (the Governor himself givmg sen- 
tence), that he should stand four days with his ears nailed to 
the Pillory — and every of those four days should be publicly 
whipped ” 

The same grasp of justice was taken by the first “Court of 
Assistants” held by the Massachusetts Bay Colony in New 
England, August 23, 1630 — that is, the meeting of those then 
virtually the Directors of the corporation, later to become the 
Upper House “It was ordered that Morton, of Mount Wooli- 
son, should presently be sent for by process,” and at the second 
meeting of the Court, it was ordered that the disgraceful Morton 
should “presently be set into the bilbowes, & after sent prisoner 
into England” At the first General Court (or stockholders’ 
meeting) Walter Palmer, charged w'lth manslaughter, made his 
appearance and was bound over to the next Court Whether a 
Court of Assistants or a General Court, there was no discruni- 
nation whatever between business legislative, administrative, or 
judicial, nor does it appear that for some yeais there was any 
discrimination between the judicial pow'crs of the Assistants and 
of the General Court 

By 1639, however, it was found the business of the ordinary 
Court of Assistants had so increased that it was best to let those 
residing m or near Boston, “or any 5, 4, or 3 of them, the Gover- 
nor or Deputy to be one,” hoar and determine all civil causes 
whereof the debt or trespass or damages did not exceed twenty 
pounds, and all criminal causes “not extending to life.” ‘ In 
practice this did not enough relieve the General Court from the 
burden of hearing minor causes, so m 1642, declaring that its 
function was “only to help m such cases where the party can 
have no relief in any other Court,” it directed all causes first to 
bo tried m some inferior court, and said they should not be 
brought to the General Court unless after a new trial on a wnt 
of review the loser thought justice had not been done him.* 

With the growing judicial pow’^er of the Assistants, they came 

1 Records of the Colony of the Massachusetts Bay %n New England, i, 276 

’ Ibid , II, 10 
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to be commonly spoken of as the Magistrates. A judicial caste 
was in the forming Perhaps it was their desire to monopolize 
authority that led to the query put to the elders in 1644 as to 
whether the charter gave the General Court any judicial rights 
at all The elders could not find that the charter gave it “power 
of judicature, if we speak of the constant and usual admmistra- 
tion thereof,” but they thought it had the right to hear appealed 
and reseived cases ^ 

Ten years later, again from motives of expediency, the General 
Court took further steps to protect itself against burdensome 
demands on its time. It voted, May 3, 1054: “Forasmuch as 
daily experience tells us that the proceedings of this Court are 
constantly obstructed through the mtroducing of several partic- 
ular eases of a private nature, the woik of this Court bemg 
propcily to attend mattem of a more public concernment, this 
Court doth therefore order, that no Court shall transfer the cases 
coming before them, proper to the cognizance of such a Court, 
whether they are cnnl or criminal , but if there be difficulty in any 
case, the Court shall state the question leaving out the parties 
names, and bring it to the General Court where it may be 
resolved ” ^ 

It is interesting and instructive to notice how hard the Legis- 
lature had to work to get rid of adjudicating We are told nowa- 
days that instinctively each department of government tries to 
arrogate to itself powers not its own and thereby to dimmish 
the miportance of its rivals Surely IMassachusetts colonial 
historj’- does not bear this out 

After all its pronouncements, the General Court found itself 
still so bothered that October IS. 1659, it voted. “W’hereas, ac- 
cordmg to law, all cases wherein the bench & jury does not agree 
in the mam issue, the General Court is to determine the same, 
which by experience bemg found verj' burdensome to the coun- 
try, it is therefore ordered, that henceforth no action of a civil 
nature shall, under any pretence whatsoever, come either im- 
mediately or from the Countj’ Court to the General Court, but 
in case of disagreement between the bench and jury, at any 
County Court, the case shall be determmed at the next Court of 
Assistants, m manner following,” etc ® 

Posably the separation of the legislative and the judiciary in 

* Secords of the Colon;/ of the Massachuseltt Bay %n New Bnyland, n, 92. 

> Ibtd , IV. pt 1, 184 » Ibid , i%, pt 1. 381 
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Plymouth Colony took place m 1646, when, “upon the special 
complamt of the deputies of the towns,” it was ordered that at 
the Court of Elections the whole body of the freemen should 
come together for legislating, which was to “be at that Court 
and the adjournments thereof only done, except the governor 
and assistants see cause to call a special court, and other courts 
to attend to matters of judicature, and the magistrates only to 
attend to the same.” 

When the two colonics were combined, the charter of 1691 
continued to the General Court authority “to impose fines, 
mulcts, imprisonments and other punishments.” Nevertheless 
in 1707 when the General Court had passed several acts finmg 
Colonel Samuel Vetch and others for trading with the enemy 
and providmg them with military stores the year before, the 
Pnvy Council annulled the acts If the crime had been com- 
mitted at all, it was in Nova Scotia and there was doubt whether 
it came within the jurisdiction of the Massachusetts courts. 
This led the Legislature to proceed by a bill of attainder. There- 
upon the Queen was advised that “the crimes in the several 
acts mentioned” were “in no way cognizable before the General 
Assembly, in regard they have no power to proceed against 
criminals, such proceedings being left to the courts of liiW there.” 
So the Privy Council ordered that the accused give security 
and abide by the result of “a fresh tnal in the ordinary course 
of law.” In civil causes, however, the General Court continued 
to exercise junsdiction. The Province Laws contain many 
records of judicial action 

In Rhode Island the right of the General Assembly under the 
charter to act as a court of errora and appeals, and especially to 
control the doings of the regular courts of the colony, by pre- 
rogative powers, or to give rehef as a court in chancery, though 
undoubtedly exercised in colonial times, seems to have been 
denied by the home authorities, and at times, at least, to have 
been repudiated by the Assembly itself.* Under their oath of 
office as legislators, the members of the General Assembly as- 
sumed the responsibihty of judges, and it is difficult sometimes to 
decide from the colonial records whether the legislative or the 
judicial element predominated in its proceedings ^ 

The Fundamental Orders of Connecticut, in 1638-39, put the 

* Taylor & Co r Place, 4 R I 34S, note 

* F L Riley, Colonial Onains of New England Senates, 53, note. 
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“power to administer justice” in the hands of the Magistrates, 
who were in effect the Governor’s Council and a part of the 
lawmaking body. The charter of 1662 empowered the Governor 
and his Assistants to “erect and make Judicatories.” For 
Alaryland the like power had been given m the charter to Lord 
Baltimore m 1632. In Virginia, where “the General Court” 
consisted of the Governor and Council, an appeal lay from that 
body to "the General Assembly,” consisting of the Council 
and the House of Burgesses. The lower branch had a Committee 
of Private Causes, which sat with a committee of the Council 
to decide upon all such appeals. The chroniclers of the time 
say: “There happemng a Dispute between the members of the 
Council, that were of this Committee, and those of the House 
of Burgesses, The Burgesses allegmg that the Council having 
given their Opinions in the General Court, ought not to sit on 
the same Causes again in a Committee of the General Assembly: 
The Lord Culpepper, who had a singular Dexterity in making 
use of all Advantages to his own Interest, did so represent this 
at the court of England, that he procured an Order from the 
King to take away all Appeals to the General Assembly.” ‘ 
Elsewhere the Council was generally the final court of appeal m 
civil cases involving more than a specified amount. 

Although the tendency was toward taking judicature out of 
the Legislature, there was dunng the colomal period little at- 
tempt to take judges out of the Legislature Hutchinson says 
that from 1691 to 1766 the Supenor Court judges in Massa- 
chusetts Bay were with very few exceptions elected to the 
Council VTien Governor Bernard remonstrated because the 
House had not thus elected a judge and the Attorney-General, 
the House replied with what Hutchinson called a sneer, that 
“they had released the judges from the cares and perplexities of 
politics and given them opportunity to make still further ad- 
vances in the knowledge of the law; they had left other gentle- 
men more at leisure to discharge the duties and functions of 
their important offices ” The Lieutenant-Governor (Hutchinson 
himself), who also was left out, asenbes the principal share in 
this to Otis, and says the fieer at the judges w^as owing to the 
disappointment of the father of Otis, w'ho had failed to receive 
an expected appointment to the bench Hutchinson had at 
one and the same time held the offices of Lieutenant-Governor, 

I HartweU, Blau, and Chilton, The Present State of Virginia, 25. 
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Councillor, and Judge of Probate. He admitted that where 
the whole legislative and judicial powers are united m the same 
person, or the same body of magistrates, the government be- 
comes arbitrary, yet he thought that “in a mixed government, 
like that of the English, judges may be, and are, members of 
one or other branch of the Legislature, without such danger.” ^ 

In the pre-Revolutionary period. New York tried to dis- 
qualify judges on the ground that executive and legislative 
powers ought not to be vested in the same persons It was 
alleged, also, that m the Assembly judges had often become 
the leaders of factions. Nevertheless the act was disallowed 
(1770), on the ground that it affected the prerogative of the 
Crown, and did upon “reasons not applicable to the state of 
the colony, make a very essential alteration in its constitution.” ® 

After the Revolution, in spite of the general acceptance of 
the doctrine that the powers of government should be kept 
separate, the legislative branch clung to some of the judicial 
functions Until the Federal Constitution set the example by 
forbidding Congress to pass bills of attainder, they were not 
uncommon, nor were bills of pains and penalties The practice 
of awarding a new trial by legislative act after final judgment 
did not at once disappear. The Senate of New York exercised 
appellate jurisdiction until 1846. Rhode Island, thc' last to 
abandon government under a colonial charter, was the last 
to abandon old practices Although in 1780 it had declared the 
legislative and judicial functions incompatible, and forbidden 
any member of the Assembly to exercise thc oflice of a justice 
of the superior court, the Assembly exercised jurisdiction of 
insolvency until 1832, and it vras not denied appellate juris- 
diction until the decision in Taylor & Co t; Place, in 1856. The 
right to grant divorce continued in the Legislatures of various 
States for many years after their first Constitutions were 
framed. In Maryland, by constitutional provision, the House 
of Delegates may still “inquire, on the oath of witnesses, into 
all complaints, grievances, and offences, as the grand inquest 
of the State, and may commit any person, for any crime, to 
the public jad, there to remam until discharged by due course 
of law.” 

^ History of Massachusetts Bay, in, 150 

* E B Russell, “The Review of American Colonial Legislation by the King m 
Council, Col Unit Studies, hxiv, 185. 
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We may be sure that this process of cleaving the enacting 
and the applymg of law, now far advanced in respect at least 
of the functions of American legislative bodies, has been the 
result of experience and not of theory. When our early Con- 
stitutions were in the making, their authors knew what had 
taken place when colomal Legislatures administered justice. 
They recalled, for instance, Anne Hibbens, tned for witchcraft 
m Massachusetts Bay, m 1656. The jury found her guilty, but 
the magistrates refused to accept the verdict The case was 
carried to the legislature, the General Court, where the popu- 
lar clamor prevailed. She was convicted and executed. 

The Constitution-makers had read of Athenian justice, and 
they recalled episodes in the parhamentary history of their 
fatherland, for example the story of one Floyd, a gentleman 
though confined to the Fleet prison, who in the time of James I 
used some slighting word about the Elector Palatine and his 
wife. It appeared, in aggravation, that Floyd was a Roman 
Catholic. Hallam tolls us ^ that nothing could exceed the fury 
into which the Commons were thiown by this very insignificant 
stoiy. A flippant expression, below the cogmzance of an ordi- 
nary court, grew at once mto a portentous offence, which they 
ransacked their invention to chastise. Next day the ICmg, 
through his chancellor, questioned their jurisdiction and referred 
them to an entry on the rolls of Parliament in the first year of 
Henry IV, that the judicial power of Parliament does not belong 
to the Commons In the end the Lords succeeded m withdraw- 
ing the matter to their oivn jurisdiction, found the culprit guilty, 
and surpassed the Commons in punishment. Floyd was ad- 
judged to be degraded from his gentility, and to be held an 
infamous person. On horseback without a saddle, with his face 
to the horse’s tail, and with the tail in his hand, Floyd was to 
ride from the Fleet to Cheapsidc, and there to stand two hours 
in the piUory, and to be branded in the forehead with the letter 
K; to ride four days aftem^ard in the same manner to West- 
mmster, and there to stand two hours more in the pillory, with 
words on a paper in his hat showing his offence; to be whipped 
at the cart’s tail from the Fleet to Westminster Hall; to pay 
a fine of £5000, and to be a pnsoner m Newgate dunng his life. 
The whipping was a few days after remitted on Pnnee Charles’ 
motion, but the u retched culprit seems to have undergone the 

1 Constitutional History of England, ch. vi. 
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rest of the sentence. As Hallam says: “This case of Floyd is 
an unhappy proof of the disregard that popular assemblies, 
when inflamed by passion, are ever apt to show for those pnnci- 
ples of equity and moderation by which, however the sophistry 
of contemporary factions may set them aside, a calm-judgmg 
posterity will never fail to measure their proceedings.” 

Apart from the dreadful array of miscarriages where legis- 
latures have undertaken the administration of criminal law, the 
pages of history give abundant proof that legislatures are un- 
suited to the apphcation of either common or statutory law to 
htigated questions 

Legislative justice ancient and modem has been studied by 
Professor Roscoe Pound of the Harvard Law School. He finds 
it has been unequal, uncertain, and capricious. In its relatively 
short history in this country and in the relatively small number 
of cases m which it has been exercised, it has shown the influence 
of personal sohcitation, lobbying, and even corruption far be- 
yond anythmg that even the most bitter opponent of our judicial 
system has charged against the courts m the course of a long 
history and after disposition of a huge volume of litigation. It 
has been disfigured very generally by the practice of participa- 
tion in argument and decision by many who had not heard all 
the evidence, and participation m the decision by many who had 
not heard all the arguments. It has always proved highly sus- 
ceptible to the influences of passion and prejudice.^ 

John Quincy Adams was unquestionably right in saying that 
a dehberative assembly is the worst of all tribunals for the 
admmistration of justice. 

> “ Justice According to Law,” Columbia Law Review, Deo.-Feb , 1913-14. 



CHAPTER n 

JUDGES AS LEGISLATORS 

Next let us consider the exercise of legislative power by the 
judiciary. This has been briefly treated in Chapter I of “Legis- 
lative Principles”^ connection with the nature and source of 
law. More extended study may now be made from the pomt of 
view of the separation of governmental powers. 

“To declare what the law is, or has been, is a judicial power; 
to declare what the law shall be, is legislative ” So said Justice 
Thompson, in decidin g Dash v Van Kleeck, 7 Johns 498 (1811). 

Things wniild he simpler if that Were true. It IS not. To-dav 
both jud ges and l egislatives decide what the law is,_or has been, 
fl.nd'^ ^itrshflirh n In M i eii r ^ rJTi^bcp.TKoTnpsfird^reciRR 
signment of power may be accurate; in practice it does not hold. 
Hence comes one of the great political controversies of the time. 
Its issues deserve the closest analysis. 

Justice Story said: “The laws of a State are more usually 
understood to mean the rules and enactments promulgated by 
the legislative authority thereof, or long-estabhshed local cus- 
toms having the force of laws ” * 

Chancellor Kent said: “The common law includes those 
principles, usages, and rules of action applicable to the govern- 
ment and security of person and property, which do not rest 
for their authority upon any express and positive declaration of 
the will of the legislature ” * 

And Judge Cooley said: “Legislation is either introductory 
of new rules, or it is declaratory of existmg rules. A declaratoiy 
statute IS one which is passed m order to put an end to a doubt 
as to what is the common law, or the meaning of another stat- 
ute, and which declares what it is and ever has been ” ® 

Putting these three statements together, it is apparent that 
either courts or legislatures may declare what the law, common 
or written, has been or is; and by so declaring, estabhsh what it 
shall be until changed by authonty. The distnbution of this 
power is what makes the trouble. Court and legislature each 

‘ Swift ® Tyson, 16 Pet 1 (1S42) > Kent’s Commentaries, i, 471. 

’ Constitutional Limitations, 03. 
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has its champions. The friends of each begrudge the privileges 
of the other. Charges and counter-charges embitter the dis- 
cussion. In recent years the assaults on the judiciary have been 
the more vigorous Before the Woild War they led to pro- 
grammes for what was styled the recall of judges or the recall 
of judicial decisions Had not the War turned men’s thoughts 
away from problems of social justice, there is no knowmg what 
Avould before this have happened to the judiciary. The contro- 
versy revives and for many years will perplex 

It will be seen that there are four processes concerned" 

(1) The declaring by the courts of what has been and is the 
common law — by its application to litigated questions 

(2) The declanng by the legislatures of what has been and is 
the common law — by declaratory statutes. 

(3) The declanng by the coutis of what has been and is the 
written law — by the interpretation of statutes 

(4) The declaring by the legislatui es of what has been and is 
the written law — by (respectively) explanatory or novel 
statutes. 

(Remember that for the sake of convenience and simplicity 
we are here using the word “legislature” to include not only 
representative bodies, but also all other framers of statutes, 
ordinances, and the like, whether monarchs, the organs of 
aristocracies, or the people actmg by mass vote ) 

There appears no geneial disposition to take away from the 
courts the pciformance of the first of these four processes At 
any rate there is no demand that the apphcation of the law m 
specific cases be made again a function of legislatures Critics 
of the proposed recall of judicial decisions have in the heat of 
partisan debate averred that such recall would result m a revival 
of this eAul, that legislative bodies or the people at the ballot box 
would in moments of passion reverse in particular cases the ap- 
plication of law by the judges The advocates of the programme 
stoutly deny that any such thing is contemplated, and m fair- 
ness its improbability nowadays should be admitted When con- 
sidering legislative justice we have seen that legislative bodies 
have been guilty of outrageous exercise of judicial power. That 
Avas in cases Avhere such exercise of poAver Avas treated as legiti- 
mate It is not proliable that our AATitten Constitutions aaiII be 
changed so as to make it legitimate again. Let it be hoped we 
are too civilized to permit that. 
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There was a time when defeated htigants, complaimng of 
judicial application of the common law, went to Parliament or 
some other legislative assembly and besought it to reverse the 
finding by statute Sometimes a general law would be enacted 
and made retroactive for that purpose, sometimes a special law 
would be enacted to meet the particular case Fortunately this 
is past as far as special laws are concerned. Constitutional pro- 
visions about ex post facto laws (those concerned with crimes, 
pains, and penalties), and laws impairing the obligation of con- 
tracts, together mth judicial determinations m cases not covered 
thereby, would probably have put an end to the evil even if its 
general recognition as an evil had not made its continuance out 
of the question 

The second of our four processes, legislative declaration of the 
common law by declaratory statutes, goes beyond the matter of 
retroactive legislation, and invites discussion of whether or not 
it IS better to frame codes than to rely on the common law. 
That question, however, interests lawyers more than legislators, 
and its discussion need not bo attempted here 

The third process, the judicial mtcrprctation of statutes, is 
more pertinent to the present mquiiy, because it involves the 
possibility of deflecting or even subverting the wtU of the legis- 
lative branch, and to that extent making judges legislators 

Chief Justice M. P Knowlton, of the Supreme Court of 
Massachusetts, m an address at the Yale Law School, June 24, 
1901, well set forth the problem A large and impoitant part of 
judicial decision under our system, he said, is in the interpreta- 
tion of statutes Questions often arise m the application of 
statutory law to unforeseen ciicumstances, and a meaning must 
be given to language by construction, when the ivords as origi- 
nally used meant something less m the minds of those ivho used 
them, because the new conditions were not then contemplated 
Another class of questions anses under carelessly drawn statutes, 
where obscure or inconsistent provisions leave the meaning 
doubtful. It is obvious that m moulding new and imperfect and 
hastily draivn statutes into a system, the revisory work of the 
courts IS hardly less important than the original constructive 
work of the legislatures It is also manifest that m the con- 
struction of statutes, questions of gicat delicacy ansc which 
involve the relations of the judicial and legislative departments 
to each other. Even m mere inteipretation, when no constitu- 
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tional question is involved, the court must determine whether 
one purpose or another purpose should be imputed to the legis- 
lature, must try to ascertain the meaning of language in refer- 
ence to conditions which were not thought of, must give weight 
to important principles that are a part of the very tissue of the 
State, and must reach a result, even when the best result possible 
will be of necessity unsatisfactory. Is it strange that there are 
decisions which are sometimes called judicial legislation? 

Professor Gray has emphasized one feature of the task to 
which Judge Knowlton referred but casually. A fundamental 
misconception prevails, and pervades all the books as to the 
dealing of the courts mth statutes, he says Interpretation is 
generally spoken of as if its chief function was to discover what 
the meaning of the legislature really was But when a legislature 
has had a real intention, one way or another, on a point, it is not 
once in a hundred times that any doubt arises as to what its in- 
tention was. If that were all a judge had to do with a statute, 
interpretation of statutes, instead of being one of the most diffi- 
cult of a judge’s duties, would be extremely easy The fact is 
that the difficulties of so-called interpretation arise when the 
legislature has had no meaning at all, when the question which 
is raised on the statute never occurred to it; when what the 
judges have to do is, not to determine what the legislature did 
mean on a point which was present to its mind, but to guess 
what it would have intended on a point not present to its mind, 
if the point had been present ^ 

The extent to which courts are nowadays called upon to enter 
this field of inquiry maj’’ be judged from the fact that in five 
volumes of Massachusetts Reports, Nos 212 to 216 inclusive, 
statutory law was cited in 1018 instances 

Of course the judges lay the blame for this on the legislatures. 
They say that the statutes are drawn carelessly, loosely, in 
slovenly fashion. For instance, note this typical allegation by 
Judge Simeon E Baldwin, in “The American Judiciary,” p. 96: 
“A statute can be so drawn as to need no interpretation, or none 
the outcome of which can be a matter of doubt to any competent 
lawyer.” 

Although rcmembcnng the respect due to one who after teach- 
ing the law in the classroom and administering it from the bench, 
received the Governorship of his State as a token of the regard 

1 J C Gray, The Nature and Sources of Law, 165 
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and confidence of his neighbors, I cannot refrain from expressmg 
the belief that this statement is utterly absurd The greatest 
of American statutes is the Constitution of the United States. 
In a panegyric already become tnte, Gladstone declared it the 
most wonderful work ever struck off at a given time by the 
brain of man. In its phrasing some of the most competent 
lawyers of that day took part. Yet hundreds of cases that have 
reached our highest courts show it needed interpretation m al- 
most every line. The truth is that the imting of an absolutely 
clear law, the meamng and apphcation of which will be apparent 
in every contingency, is one of the most difficult tasks that can 
confront the human mtellect, and not infrequently is impossible 
of achievement. 

What shall be said, however, of a statute enacted with the 
dehberate e.vpectation that judicial interpretation will be neces- 
sary? Of this the most notable example is the Sherman Law. 
Senator George F. Hoar, its real author, was frank about it. 
Said he in his autobiography (n, 304) ‘ It was expected that the 
Court, in administering that law, would confine its operation to 
cases which are contrary to the policy of the law, treating the 
words ‘agreements in restraint of trade,’ as having a techmeal 
meaning, such as they are supposed to have in England. The 
Supreme Court of the Umted States went in this particular 
farther than was expected. . . . We thought it best to use this 
general phrase which, as we thought, had an accepted and well- 
known meaning in the English law, and then after it had been 
construed by the Court, and a body of decisions had grown up 
under the law. Congress would be able to make such further 
amendments as might be found by experience necessary ” 

Judge Baldwin (writmg while an Associate Justice of the 
Supreme Court of Errors in Connecticut and Professor of Con- 
stitutional Law in Yale University) commented. “The Sherman 
Anti-Trust Act forbids contracts ‘m restraint of trade or com- 
merce ’ between the States, ^ffien the bill was reported it was 
objected in the House of Representatives that these terms were 
vague and uncertain. The chairman of the committee himself 
stated that just what contracts ■wnll be in restramt of such com- 
merce would not and could not be known until the courts had 
construed and interpreted the phrase The real intent of those 
who inserted it was that it should not embrace contracts which 
were reasonable and not contrarj’ to public policy . . . The addi- 
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tion by those who drafted the bill of three or four words to make 
their intended meaning clear would have avoided a result un- 
expected by them and probably undcsired, and reheved the 
court from deciding questions of doubtful construction mvolving 
important pohtical considerations and immense pecuniary 
interests.” ‘ 

One IS loath to believe that men like Senators Hoar and Ed- 
munds, exceptionally able lawyers, with associates hardly be- 
hind them as lawyers and statesmen, would have failed to draft 
this law in simple, clear, unmistakable terms had it been as easy 
to do it as Judge Baldwin thinks Yet on the lyhole the spirit 
of his criticism in this particular case will seem to many to have 
been warranted 

When the legislature by intentionally inadequate phrasing 
deliberately invites interpretation of a statute, clearly it asks the 
courts to share with it the lawmaking prerogative. There are 
those who think that when under any circumstances the courts 
interpret statutes, they legislate. For instance, Harrison S. 
Smalley argues thus; “If a legislature, having enacted a law, 
should become convinced that its meaning was not sufficiently 
clear or precise, and should therefore proceed to revise or expand 
certain of its provisions, would not such supplementary action 
be strictly legislative’ Yet that is in substance exactly what the 
judiciary does w hen it construes a statute Interpretation subse- 
quent to the passage of an act is essentially amendment of it ” ^ 

The flaw in this aigument may be m the use of the words 
“legislative” and “amendment” Although perhaps every- 
thing a legislature does is “legislative,” yet the word usually 
implies novelty, newness, something more than reiteration, and 
likewise “amendment,” although m parliamentary law includ- 
ing even any merely verbal change, whether altering the sense 
or not, yet in common usage implies essential change If these 
implications prevail, then the judiciary may or may not legis- 
late when it construes a statute. If it gives the statute the mean- 
mg the legislature really intended, it does not legislate; if it gives 
some other meaning, it does legislate. Unless we are ready to 
impugn the motives and processes of the court, unless we are 
wilhng to say that to a considerable degree our judges are dis- 

' Simeon E Baldwin, The American Judiciary, 07 

» "Nullifying the Law by Judicial lutcrprotatioii,” Allanhc ManMy, April, 
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honorable men, a disgrace to their profession, then we must 
assume that they tell the truth when they say they really do try 
to find and declare the legislative wnll There is not hing re- 
pugnant thereto in the fact that to this end they apply certain 
well-defined principles of long acceptance. For instance, take 
one as set forth by Chancellor Kent, a century ago, surely no 
innovation, no outgrowth of modem tendencies or usurpations* 
"Statutes are likewise to be construed in reference to the princi- 
ples of the common law; for it is not to be presumed that the 
legislature intended to make any innovation upon the common 
law, further than the case absolutely required This has been 
the language of the courts, in every age, and when we consider 
the constant, vehement, and exalted eulogy which the ancient 
sages bestowed upon the common law as the perfection of reason, 
and the best birthright and noblest inheritance of the subject, 
we cannot be surprised at the great sanction given to this rule of 
construction ” ^ 

Would a contrary practice not be fraught with extreme dan- 
ger? In case of doubt, would it not be folly to substitute the pre- 
sumption that the legislature meant something contrary to the 
customs and habits and mstitutions of the people as mirrored 
by the common law? 

Mr. SmaUey says that in a large majority of cases judicial 
construction operates to restrict the application of statutes “ In 
fact the tendency in this direction is so strong that in many cases 
provisions of law are actually nullified by judicial interpretation 
— provisions, that is, which the courts uphold as perfectly valid 
and constitutional, but upon which they place so peculiar a 
constmetion as to deprive them of all their vitality Thus many 
a law admirably designed for the alleviation of some distressing 
social or economic ill gives little, if any, of the relief desired ” 

If it be true that in a large majority of cases judicial construc- 
tion so operates, it is because the courts naturally and properly 
and usefully assume that the legislature intends no innovation 
on the common law unless such intent is clearly shown The 
burden of proof is always upon him ivho wants change Other- 
wise society would be chaos If a legislature means change, it 
should say so m language that cannot be misinterpreted. 

C. G. Tiedeman goes even farther, for granting the con- 
venience to the practical lawyer in accepting the fiction that the 
> Commentaries, i, 4C4. 
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judge does not make a law, that he simply declares what was the 
pre-existing law, Tiedeman aveis that the critical student of 
pohtical science repudiates it m the presence of “the undoubted 
formulation by the courts of prmciples, never before enunciated, 
and which m many cases conflict hopelessly with the funda- 
mental principles of the past.” * 

Such criticisms as those of Mr. Smalley and Mr. Tiedeman 
assume that a court must have wrongly interpreted because its 
interpretation does not agree with that of the critics. They 
forget that every case in court has two sides, with opposing 
views This IS the essence of htigation. In theory, at least, we 
pick the best men we can find to say which side is right Barnng 
the exceptional, when we question their decisions “in a large 
majonty of cases,” or “in many cases,” we imply that we did 
not m fact pick the wisest men for the work; and that there are 
wiser men, namely, ourselves; which savors of presumption. 

Although it may seem to us that the criticism of the judges in 
this matter is extravagant, it does not follow that there is no 
evil to be remedied Much is to be said for the clarification of 
statutes by some simpler, cheaper, quicker process than that of 
judicial interpretation through suits at law. Mr Smalley makes 
to this end a suggestion worth at least consideration. He says, 
truly enough, that however excellent the legislative work may 
be, statutes will usually require more or less interpretation. This 
function he holds to be essentially legislative m character, and 
thence argues that it would be qmte natural and proper to trans- 
fer it to the lawmaking authority, but inasmuch as legislative 
assembhes are not in session the greater part of the time, such a 
proceedmg would obviously be out of the question. On the other 
hand it is conceivable that the interpretative function might 
advantageously pass to the executive department of the govern- 
ment. Indeed, an administrative body would seem to be a most 
desirable agency for the discharge of this important class of 
duties Such an authority could proceed as soon as possible after 
the enactment of a law to make it the subject of study, and to 
interpret any passages which were found to be obscure. All 
persons would be allowed to present inqumes to this authority, 
with reference to the meaning of any statutory provision; and 
in case a question of construction not already settled should 
arise m the course of litigation, the court would at once refer it 
* The Unwritten Constitution of the United States, 44 . 
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to the same authonty for decision. Of course, all rulmgs m the 
nature of interpretations would be made public, and printed 
copies would be sent free to all persons applying for them. More- 
over all rulings would be regarded as part and parcel of the acts 
to which they applied, and hence would be final unless later 
amended by legislative action. 

Under such a system it is probable that within a few weeks — 
at most a few months — after the passage of an act, all the more 
important points would have been suggested and settled. Thus 
would be saved the expense of htigation, and the tedious delay 
and uncertainty charactenstic of the present system, the courts 
also would be saved the time they are now compelled to give to 
such matters, and would be spared the necessity of disclosing 
their ideas on current questions, while the public at large would 
be secured from the serious results that flow from judicial nulh- 
fication of important statutes. 

An authority, then, such as has been described, is highly to 
be desired, but how is it to be constituted? Several suggestions 
might be made, but the following two seem to Mr. Smalley to 
offer the greatest promise of success 

So far as national legislation is concerned. Congress might 
confer on the heads of the admmistrative departments the power 
and duty of interpreting all acts pertaining to their respective 
departments, with final authonty vested in the President, except 
that interstate commerce legislation would naturally be inter- 
preted by the Interstate Commerce Commission rather than by 
a member of the Cabinet. Or else Congress might provide for 
a permanent Commission on Statutory Construction, which 
would devote itself exclusively to this work. 

Such recourses, however, would surely run afoul of constitu- 
tional barriers against delegation of legislative power and usur- 
pation of judicial prerogative Recent grants of broad power to 
admmistrative agencies have so disclosed difficulties and dangers 
that remedies such as Mr. SmaUcy suggests are not now likely to 
be attempted 

Something should be said about the function of the courts in 
declanng what is not law. For if in one sense the judges make 
law, they also repeal it 

“No statute ever resisted, in the end, the unfavorable opinion 
of the profession. Whether he mtends it or not, the judge’s hand 
grows weak, the arm of justice loses its power, acute interpreta- 
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tion lends all its means to evade and undermine such a statute, 
to introduce conditions not found in the text or to contradict its 
language, and, as it were, by a silent conspiracy, to invent and 
recommend the most forced constructions, till even the rules of 
logic bend to the claims of interest This silent ivar of the pro- 
fession against the positive law is repeated wherever that law 
becomes out of date without being formally repealed It is m 
this manner that our instincts of right naturally icact against 
the legislator’s disregard of them ” ^ 

When Lieber published his “Manual of Political Ethics,” m 
1838, he said there was to that day a law on the Statute Book of 
South Carolina, unrepealed by the authority which made it, to 
the effect that every male of age should go to church well armed 
The dangerous state of the country at the time the law was 
enacted required it against the Indians “ Suppose,” said Lieber, 
“a conscientious citizen were to appear in church w'lth a brace 
of pistols, cutlass, and rifle. The whole community with one 
voice would set him down as deranged, he would lose all public 
confidence, and would most materially injure his family, be- 
sides disturbing public worship Suppose, on the other hand, 
any public officer were to take it into his head to fine a citizen 
for not having appeared well armed m church, according to the 
old law Would he not be scouted by judge, jury, people, by 
every one? And the law docs stand repealed by the irresistible 
sense and sentiment of the community ” ^ 

The process goes on every day m every towm and city of the 
land. Occasionally somebody remonstrates A Law-Enforce- 
ment League wull demand that the police and the courts enforce 
some law that has become a dead-letter If the public approves, 
the law will bo revived, if not, then juries will refuse to convict, 
and nothing is done about the matter. A thousand times it is 
said, “The best w'ay to repeal a bad law is to enforce it ” Those 
who repeat that, mean the enforcement of a bad law will incite 
the legislature to its repeal As a matter of fact, however, the 
repeal usually comes by common connivance when the attempt 
to enforce is made. 

Another phase of the subject is not to be overlooked. Laws 
that seem to have died, may be yet very much alive. One of 
John Wmthrop’s adversaries m the negative voice matter 

* Lwber’s Hermeneuliat, Appendix by Dr Hammond, 272, 273. 

* Manual of Political Ethics, pt 1, bk 2, ch C 
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averred that the Order of 1634 calling for a majority vote of 
both bodies, was obsolete, because, he said, it was never put m 
practice. Wmthrop, writing m 1643, replied “I suppose the use 
of it being known (for it hath been oft spoken of in Court) hath 
kept proceedings in that good Order, that there hath been small 
or no occasion to make use of it ” * 

The topic has been the subject of learned discussion m times 
past. When the Roman law had reached its highest develop- 
ment, the Roman jurists recognized that law, whether of custom- 
ary or of legislative origin, might be changed either by legisla- 
tion or by custom Even written law", they declared, might be 
superseded by a contiary custom, or disappear m consequence 
of non-use “Enactments,” Julian wrote, “are abrogated by 
desuetude ” ^ After the close of the Middle Ages it came to be 
denied that law could lose its foice Such doubtless would yet 
be the decision of artificial jurists, but the everyday practice of 
mankind rejects thou sophistries and society applies only those 
rules that at the moment have some measure of common ap- 
proval Custom IS a slow, ponderous engine, but it moves, and 
m time crushes everything in its path 

In this matter the courts respond to the popular will more 
quickly than the legislatures It is rare that a legislature repeals 
a law because it is obsolete Even when the pcnodical revisions 
of the statutes are made, it is customary to forbid the revisers to 
omit anything, and the legislatuics that ratify the revisions look 
to it that nothing has been dropped 

Furthermore, statutes are rigid, necessarily Gross would be 
the injustice, enormous the hardship, if there were no courts to 
soften their application 

It IS often urged that no law should be put on the statute- 
book when not meant to be precisely, constantly, and universally 
enforced. This overlooks the fact that a law may serve a useful 
purpose simply as a declaration, a formulation, of the popular 
will There are customs (and customs are the popular will) 
which cannot be defined in words that will have universal bear- 
ing. The limitations of language may compel phraseology that 
must be mterpreted and applied with the exercise of what we 
caU judgment, or common sense — both of them meaning the 
general behef as to what is right under the circumstances. Laws 

‘ Life and Letters of John Winthrop, ii, 435 

® Munroc Smith, “Customary Law,” Political Science Quarterly, Jimc, 1903 
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of this class presume discretion on the part of the administrator, 
and tacitly give him latitude Of course it ivould be far better if 
this were not necessary, if the pimtcd words could always and 
everywhere bung the same results The relations of life prove 
at every turn the impossibility of tins But because an adequate 
and accurate rule is often impossible, should there be no rule? 
Everyday expeiience gives the answer. The spirit of the rule is 
commonly understood and in essence obeyed It follows that 
it may be wise to formulate the rule as best we can, in order that 
its declaration in the shape of law may attest to its e.xistence. 

Discretion in the enforcement of law is an idea suie to arouse 
the wrath of the intolerant Yet it is at times both necessary 
and wise. A striking proof of this may bo found in the Sunday 
laws. Nobody obseives them to the letter nowadays and they 
are nowhere literally and invariably enforced Nevertheless 
they are of great value to the peace and comfort of the com- 
munity, for they arc at hand to be used when needed For in- 
stance, in few places would there bo interference with two men 
playing tennis on Sunday out of sight from the road, behind 
some country house Should the same men try to play under 
the windows of a church, they woultl be instantly arrested So 
here as everywhere custom — call it piejudice if you prefer, 
common instinct, common sense, if you please — but anyway 
custom, will in the end dominate 

The Law op Nature 

Changes m the common law to apply in the future fall more 
propel ly into the fourth class of processes we are considering, 
being covered by that part of it concerned with novel legislation. 
Here judicial action has no bcarmg, except so far as the courts 
yet apply the doctrine of Natural Right and upset statutes be- 
cause they arc believed to conflict with some of the inalienable 
perquisites of manhood This we are now to discuss 

The Deity has not been restricted by the human imagination 
to specific precepts m the nature of the Ten Commandments 
There is no limit to the scope speculation has given to what some 
call the Divine Law, and others, meaning the same thing, the 
Law of Nature 

“As man depends upon his Maker for every thing, it is neces- 
sary that he should, m all points, conform to his Maker’s will. 
This will of his Maker is called the law of nature. For as God, 
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when he created matter, and endued it with a principle of mo- 
bility, established certain rules for the perpetual direction of that 
motion, so, when he created man, and endowed him with free- 
will to conduct himself in all parts of life, he laid down certain 
immutable laws of human nature, whereby that freewill is in 
some degree regulated and restmined, and gave hun also the 
faculty of reason to discover the purport of those laws ” 

Thus wrote Sir William Blackstone m his Commentaries, and 
Mackintosh in his note added- “The ‘Law of Nature’ is a su- 
preme, invariable, and uncontrollable rule of conduct to all men, 
and it IS so called because its general precepts arc essentially 
adapted to promote the happiness of man, as long as he remains 
a being of the same nature with which he is at present endowed, 
or, in other words, as long as he continues to be man, m all the 
variety of times, places, and circumstances m which he has been 
known, or can be imagined to exist ” 

This was the doctrine that dommated the political thought of 
the civilized world until about a century ago The Greeks were 
the first to give it study ^ Heraclitus, w ho taught about 400 b c , 
may have been the earliest to catch a glimmer of the notion 
The Cyrcnaican School argued against him Then the Sophists, 
who shone at the most enlightened period of Greek history, 
came to the support of the theory Plato in the Republic de- 
veloped it, contending for a natural justice of more than human 
oiigin that IS reflected but imperfectly by the justice of man 
The Stoics rounded out the logic, conceiving God as universal 
reason, ruling the world by umvcrsal law, to which cvciy crea- 
ture IS subject 

It was the Stoic conception that Rome borrowed, incorporat- 
ing it into Roman law. Her philosophic jurists declared the true 
and fundamental law was in the mind of Deity himself when He 
created the universe Ciccro w-as the most eminent expositor 
of the doctrine, notably declaimg it m his treatises “De Legi- 
bus ’’ and “ De Repubhea.” In the Middle Ages Thomas Aquinas 
was its prominent champion. He maintained that no govern- 
ment can command what is contrary to Natural Law without 
becoming tyrannical Mclancthon, Luther’s ally, helped to keep 
the conception alive Spinoza and Pufendorf on the Continent, 
Locke in England, continued the development of the idea. Locke 

^ George L Schorg'^r, TJ c Evnlvhon of Modern Liherty, 'passim. 

W W AYilloiigh]>y, 7 he Nature of (he State, passim 
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declared the powers of legislators always limited by one princi- 
ple; “The rules that they make for other men’s actions must, as 
well as their own and other men’s actions, be conformable to 
the law of nature, i e , to the ■wull of God ” Rousseau m the 
“Social Compact’’ averred that the existing situation is but a 
degeneration from a more perfect order, when man, bom free, 
was possessed of natural liberty and governed by natural law; 
and that this degeneration had begun when man exchanged 
natural hberty for cml liberty, and natural law for positive law. 

At the time, then, when the American colonies began to find 
their yoke galhng, practically all the writers on political science 
and all the eminent lawyers were agreed that the law of Natuie 
or law of God, was the supreme law and that it overiuled all 
human laws inconsistent therewnth Since the first practical 
apphcation of this theory on a great scale was of vital conse- 
quence to the destimcs of the American people, since more than 
a lything else it contributed to the creation of the United States 
of America, and since it survives in its influence on the law- 
making controversies of today, let us examine the legal phases 
of the American Revolution with some care 
For this purpose it will not be necessary to ransack the history 
of all the colonies Massachusetts took the lead and her conten- 
tions W'ere typical enough of Ameiican aigumcnt as a whole to 
suffice for illustration Most of the quotations I shall give are 
from the little volume knoivn as “Massachusetts State Papers,” 
and need not be separately credited 

It w^ill of course be remembered that the controversy came to 
a head over the attempt of the mother country to make the 
colonies help pay the cost of the home government. Locke had 
said that the supreme power cannot take from any man any part 
of his property without his own consent, which he defined as 
“the consent of the majority, giving it either by themselves or 
by representatives chosen by them.” ‘ A Massachusetts Act of 
1692 had declared no tax should be laid “but by the Governor, 
Council and Representatives of the people, assembled in Gen- 
eral Court ” It does not, however, necessarily follow that therein 
the controlling and paramount authority of King or Parliament 
was meant to be denied As a matter of fact, seventy years and 
more were to pass before the colonists would carry their logic to 
its conclusion When taxation then became a burning issue, they 
1 Two Treatises of Goxenimcni, ch xi 
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did not at first deny that acts of Parliament were above charters 
and might clarify them. This they admitted to be true, in a 
letter sent by the General Court to Mauduit, the agent of the 
province, November 3, 1764, accompanying a petition to the 
House of Commons Indeed they went farther and admitted 
that an act of Parhament might infringe upon a charter. Writ- 
ing to them early in the following year, Mauduit reported that 
such was the position taken by the home government ‘ ‘ I plainly 
saw, some time ago,” he said, “that right, founded in charter or 
customs, could not be supported by any one in the House, 
against the right of Parliament to tax the colonies.” 

This drove the colonists to turn for protection to a higher 
right than that of charters or customs They set it forth in the 
succinct and consecutive statement of their constitutional posi- 
tion in “Resolutions of the House of Representatives, expressive 
of their sense of the lights of the colonies, October 25, 1765," 
the substance of the aigumcnt appearing in the following. 

“1 Resolved, That there are certain essential rights of the 
British constitution of government, which arc founded in the 
law of God and nature, and are the common rights of mankind. 
Therefore, 

“2 Resolved, That the inhabitants of this province are un- 
alienably entitled to those essential rights, in common with all 
men, and that no law of society can, consistent with the law of 
Cod and nature, divest them of those rights. 

“3 Resolved, That no man can justly take the property cf 
another, without his consent, and that upon this original piinci- 
plo, the right of representation in the same body which exercises 
the power of making laws for levying taxes, w'hich is one of the 
mam pillars of the British constitution, is evidently founded . . 

“10 Resolved, That the inhabitants of this province are not, 
and never have been, represented m the Parliament of Great 
Bntain, and that such a representation there, as the subjects 
m Britain do actuallv and rightfully enjoy, is impracticable for 
the subjects in America And further, that m the opinion of 
this House, the several subordinate powers of legislation in 
America, were constituted upon the apprehensions of this im- 
practicability ” 

Observe the w'ordmg of these resolutions The first and second 
imphed that there is a class of nghts beyond the reach of legis- 
lative power, but did not deny Parliament the control over other 
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rights. Pitt admitted that Parhament could bind the colonists 
“in all cases whatsoever,” except only in matters of taxation. 
That was the American view at the start of the litigation, which 
accounts for the phrasing of the third resolution, confinmg the 
issue to laws foi the levying of taxes Bringing in the factor of 
representation, it made property a hybrid light, a contingent 
supreme natural right, so to speak, which was somewhat para- 
doxical. It escaped the problem of whether the minority has 
any rights the majority is bound to respect, the live issue now- 
adays. 

The tenth resolution raised the question that was chiefly to 
be discussed and that furnished the slogan which was to capture 
the imagination of the masses, bung them to fighting mood, and 
ever since to furnish writers of school histones with a compact 
reason for the American Revolution Yet after the lapse of a 
century and a half, perhaps it will not bo deemed disloyal to 
point out that seldom m this discussion was the question of 
representation squarely faced We have seen that every member 
of the British Parliament was in theory suppos''d to represent 
every human being m the whole empire — not the constituency 
that elected him ' Wo have also seen that generally m the colo- 
nics, and notably in Massachusetts, representatives represented 
their districts, usually the towns that elected them and in which 
they lived - From the English pomt of view, the argument of the 
Americans that they were not represented might w'cll have been 
held untenable in theory The only safe course for the cn’ nists, 
logically speakmg, was to take it for granted that tk .mencan 
view of representation was alone to be considered. Ever since 
that time it has been the practice of Americans to assume that 
the colonics justifiably went to war bev.ause of “taxation without 
representation ” No tiue American today regrets that war, or 
rather, regrets what it brought, but it is by no means clear that 
the colonies were not, or could not be, represented m the Parha- 
ment of England 

In January of 1768, on the 12th, the House of Representatives 
found occasion to reiterate its views of natural right, saying in 
a letter to De Berdt, who had becomp the London Agent of the 
colony: " It is an essential, natural right, that a man shall quietly 
enjoy, and have the sole disposal of his own property. This right 

* Robert Luce, Legislative Principles^ 435-30 
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IS adopted into the constitution ” On the 20th of the same 
month the House addressed a petition to the King, in which it 
said the superintending authority of Parhament was clearly ad- 
nutted m all cases that could consist with the fundamental rights 
of nature and the constitution 

In Governor Hutchinson, a sloUful, adroit, and learned lawyer, 
the logicians of the General Court found a foeman worthy of 
their steel Stoutly and consistently he fought for the supreme 
authority of Parliament For instance, on the 14th of July, 1772, 
he told the legislators- “It is a part of the prerogative of the 
Crown, as well as of the power and authority of Parhament, to 
constitute corporations or pohtical bodies, and to grant such 
bodies a form of government, and powers of making and cariymg 
into execution such laws, as from their local, or other circum- 
stances, may be necessary, the Supre^ne Legislative authority 
of the British dominions always remaining entire, notimthstandr 
ing ” Six months later, m his speech to the two Houses (Janu- 
ary 6, 1773), he restated his position with a thorough argument 
for the supreme authonty of Parliament. 

The colonial lawyers were beginning to see the need of clarify- 
ing their position as to natural rights So in its answer the House 
drew a distinction between supreme and unlimited authonty, 
arguing that the supreme authonty of every government is 
limited, and proceeding to specify at length the limitations put 
on Parliament by Magna Charta and various statutes declara- 
tory of the hberties of the subject “Life, liberty, property, and 
the disposal of that property, mth our own consent, are natu- 
ral rights ” 

Hutchinson made an able reply in his speech to both Houses 
February 16, 1773, in the course of which he said: “That the 
common law should be controlled and changed by statutes, every 
day’s expenence teaches, but that the common law prescribes 
limits to the extent of the legislative power, I believe has never 
been said upon any other occasion ’’ To this the Council re- 
torted- “What IS usually denominated the supreme authonty 
of a nation, must nevertheless be limited in its acts to the ob- 
jects that arc properly or constitutionally cognizable by it ” 

Observe the words — “properly or constitutionally” If 
taken in the alternative, they meant that either (1) a law higher 
than the Constitution or (2) the Constitution itself limited the 
supreme authority of a nation. In effect this went to the pomt 
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of declanng that in spite of Hutchinson’s view, the common law, 
the natural law, did prescribe hmits to the extent of the legis- 
lative power. Such a limi t was transgressed when a charter was 
infringed. 

Of that the lan^yers had hy this time convinced the people. In 
the course of the summer, county convention after county con- 
vention took up the theme, hammeiing away with the argument 
they thought incon testable Berkshire, July 6, held “that when- 
ever any franchises and libcities aie granted to a corporation or 
body politic, those franchises and liberties cannot legally be 
taken from such corporations and bodies politic, but by their 
consent or by forfeiture ’’ Middlesex, August 30-31, resolved 
“that when our ancestors emigiated fiom Great Britain, char- 
ters and solemn stipulations expiesscd the conditions and nhat 
particular rights they yielded, nhat each party had to do and 
peifoim.” The province had not tiansgressed the charter pro- 
visions, Parliament had So it was further “Resolved, That a 
debtor may as justly refuse to pay his debts, because it is ex- 
pedient for liim, as the Pailiament of Great Britain deprive us 
of our charter privileges, because it is inexpedient to a corrupt 
administration for us to enjoy them ” 

Suffolk, September G, declared the late acts of Parliament 
“gross infractions of those rights, to vhich we are justly entitled 
by the laws of nature, the Bntish constitution, and the charter 
of the province,” and that no obedience was due to them. 
Hamp.shirc, on the 22nd and 23rd, was even more specific: 
“The charter of this province is a most solemn stipulation and 
compact between the King and the inhabitants theieof. It 
ought to be kept sacred and inviolate by each party, and it can- 
not be vaned or altered by one party only, without a most crimi- 
nal breach of faith ” Plymouth, September 27, unanimously 
voted “that the interposition of any other power on earth m our 
affairs. . m other manner than is expressed and provided for in 
the original compact, is an infraction of our natural and consti- 
tutional rights ” 

Such was the reasoning that led to the Ameiican Revolution, 
the Declaration of Independence, and the founding of a great 
nation, its veiy corner-stone being the doctrine of Natural Law. 

It was indeed a “lawyer’s revolution,” being the application 
of what was then held as an established legal principle, to a state 
of facts. On the field of battle the case was won. 
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Natural Rights and the Courts 
The binding force of the Law of Nature had always been 
recognized in Massachusetts As eaily as 1657 it was the basis 
of a judicial decision A town had voted its minister a dwelling 
and suit was begun to compel the payment of a tax levied for 
the purpose. Magistrate Symonds held the vote void “A funda- 
mental law IS such a law as that which God and nature have 
given to a people ” The right of property is a fundamental right 
under that law In this case a man’s goods were without his 
consent to be given to another man, which is against the funda- 
mental law ^ 

James Otis, the most brilliant of the lawyers who argued the 
colonies into rebellion, knew and used the highest judicial au- 
thority for the suppoit of his position It was no other than 
Lord Chief Justice Coke upon whom he mainly relied In Bon- 
ham’s Case, 7 Jas 1 , 1609, which arose upon the fining and im- 
prisonment of the plaintiff by the censors of the CoUege of 
Physicians, under color of a patent of Henry VIII and the 
Statutes of 14 II 8 and 1 M. as to practising pliysic without 
their allowance. Lord Coke decided against the statute because 
it gave both judicial and mmisteiial functions to the College. 
His language (8 Coke 118a) is worth remembering “And it ap- 
pears in our books that, in many cases, the common law will 
control Acts of Parliament, and sometimes adjudge them to be 
utterly void, for ivhen an Act of Parliament is against common 
right and reason, or repugnant, or impossible to be performed, 
the common law will control it, and adjudge such Act to bo 
void ” 

Lord Chief Justice Hobart, also, had advanced that “even 
an act of Parliament made against natural equity, as to make a 
man judge in his own cause, is void in itself, ioijui a naturae sunt 
tmmutabtlia, and they are leges legum ’’ * 

In City of London v Wood, 12 Modern, 687, Lord Chief Jus- 
tice Holt observed “Whatmy Lord Coke says m Dr Bonham’s 
case, in his 8 Co is far from any extravagancy, for it is a very 
reasonable and true saying. That if an act of Parliament should 
ordam that the same person should be party and judge, or, 
which is the same thing, judge m his own cause, it would be a 
void act of Parliament, for it is impossible that one should be 

1 Giddmgs i> Browne, Hutchinson Papers, n, 1 
* Day V Savadgo, Hobait, S7 
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judge and party, for the judge is to detemune between party 
and party, or between the government and the party:... but it 
cannot make one that lives under a government judge and party. 
An act of Parliament may not make adultery lawful. . .” 

In the famous case of hlonopiohes (11 Co , 84, 86a-87b), Chief 
Justice Popham and his associates held that a grant of the 
exclusive right to manufacture playmg cards within the realm 
was void as against the common law Such a grant, although it 
was made by the crown, was m its essence only an act of legisla- 
tion. 

On this authority Bacon’s Abridgment, first published in 1735, 
said" “If a statute be against common right or reason, or repug- 
nant, or impossible to be performed, the common law shall con- 
trol it, and adjudge it to be void It has been holden, that a 
statute contrary to natural equity, as to make a man judge in 
his own cause, is void ’’ Viner’s Abridgment (1741-51), from 
which Otis quoted, said much the same thing, and so did 
Comyn’s Digest, published 1762-G7, but written more than 
twenty years before. 

Whether by reason of the evident danger of the principle as 
brought into sliaip prominence by its application in support of 
the colonial view, or from some other cause, it was destined not 
to survive in England. Instead, the omnipotence of Parliament 
was more and more urged until it came to be the accepted 
theory Even while James Otis was making the walls of the old 
State House in Boston ring with his eloquence. Sir William 
Blackstone was giving to the world his epoch-making Com- 
mentancs, in which he exhausted language to desciibe the extent 
of the powers of Parliament First he quoted Sir Edward Coke 
(4 Inst 36). “The power and jurisdiction of Parhament is so 
transcendent and absolute, that it cannot be confined, either for 
causes or pemons, within any bounds. And of this high court it 
may be truly said ‘Si anhquatalcm species, est vetustissima; si 
dignitatem, est honoratissima, sijwisdichonem, est capacissima 

Blackstone went on to say. “It hath sovereign and uncon- 
trolled authority in the making, confirming, enlarging, restrain- 
ing, abrogating, repealing, revivmg, and expounding of laws, 
concerning matters of all possible denominations, ecclesiastical 
or temporal, civil, military, mantime, or criminal; this being 
the place where that absolute despotic power, which must in all 
governments reside somewhere, is entrusted by the constitution 
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of these kingdoms All mischiefs and gnevances, operations and 
remedies, that transcend the ordinary course of the laws, are 
within the reach of this extraordmary tnbunal. It can regulate 
or new-model the succession to the crown, as was done in the 
reign of Henry VIII and William III. It can alter the estab- 
hshed religion of the land, as was done m a variety of instances, 
in the reign of Henry VIII and his three children It can change 
and create afresh even the constitution of the kingdom and of 
Parliaments themselves, as was done by the Act of Union, and 
the several statutes for tnenmal and septennial elections. It can, 
in short, do everything that is not naturally unpossible, and 
therefore some have not scrupled to call its power, by a figure 
rather too bold, the omnipotence of Parliament ” ^ 

A few years later De Lohne put it more tersely “ It is a funda- 
mental principle with Enghsh lawyers, that Parliament can do 
everything but make a woman a man and a man a woman.” 

Nevertheless Blackstone had also declared. “This law of na- 
ture, being coeval with mankind, and dictated by God himsch, 
IS of course superior m obligation to any other It is binding 
over all the globe, m all countnes, and at all tunes, no human 
laws are of any validity, if contrary to this; and such of them 
as are valid derive all their force, and all their authority, medi- 
ately and immediately, from this original.” * The mconsistency 
had become recognized by the time Christian published his 
edition of the great Commentaries, and the change of view had 
ripened enough for him to say m a footnote “With deference to 
these authorities, I should conceive that in no case whatever 
can a judge oppose his own opinion and authority to the clear 
will and declaration of the legislature His province is to inter- 
pret and obey the mandate of the supremo power of the State. 
And if an act of Parliament, if we could suppose such a case, 
should, like the edict of Herod, command all the children under 
a certain age to be slain, the judge ought to icsign his office 
rather than be auxiliary to its execution, but it could be de- 
clared void only by the high authonty by which it was ordained ” 
After the American Revolution, the English Privy Council 
and Court of King’s Bench, inthout e.xpressly overruling the 
decisions of Lord Coke, Lord Hobart, and Lord Holt that an act 
of Parliament contraiy to natural equity or the nghts of English- 
men was void, upon which the legal justification of the successful 
1 Commenlanes, i, 160 • Ibid , i, 41 
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Amencan Revolution was founded, made a senes of decisions 
establishing the omnipotence of Parliament They held that 
Parliament was not merely the supreme legislature for the king- 
dom of Great Britain, but its highest court as well, under the 
name of the High Court of Parhament. Now for the last hun- 
dred years it has been maintamed that the acts of the High 
Court of Parliament, v liether legislative or judicial, can no more 
be questioned by an inferior British court than the decisions of 
a court of last resort within its jurisdiction can be questioned by 
a justice of the peace ^ 

Quite different has been the career of the doctrine on this 
side of the water The colonists who based their revolt on the 
ground of Natural Right, were not likely to forget it when they 
came to frame their Constitutions Samuel Adams had said m 
the report on the Natural Rights of the Colonics, made to the 
Committee of Correspondence by Adams, Waircn, and Church 
at Faneuil Hall, November 20, 1772 “Every natural right not 
expressly given up, or, from the nature of a social compact, 
necessarily ceded, remains ” Having risked their property, 
their homes, their lives in support of this belief, it is no wonder 
that they placed it in the foiefront of the frames of government 
they were now to devise Here is the explanation of the empha- 
sis they put on Bills of Rights, the care with which these Bills 
were diafted for the vaiious State Constitutions, and the in- 
sistence upon amendments to the Federal Constitution that 
should set forth the unalienable perquisites of manhood. “By 
this they meant to set limits to every form of governmental 
power which might ever tend to invade these rights. Thus, for 
the first time in the history of the Avorld, life, liberty, and pro- 
perty were intended to be placed under the protection of a law so 
inclusive that it would in the future bind all executives, all legis- 
latures, and all courts ” ^ 

Of couise so vital a proposition was sure to get into the eourts 
From some of the more important declarations of the judges and 


1 Eielley v Carson, 4 Moore Privy Council, 89-90 
Burdett » Abbot, 14 East, 1,15, 13S, 141, 159-60 
Stookdale ® Hansard, 9 Adol A Lllis, 109, 127, 130 
Kilbourn ® Thompson, lO'i U S , 163-^ 

Report of Committee on Duty of Courts to Refuse to Execute Statutes m 
Contravention of the Fundamental Law, to New York State Bar Association, 
January, 1915 

’ David Jayne Hill, "Taking Soundings,” ATorift Amencan Renew, May, 1014. 
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from some of the great text writers we can learn how the conflict 
of opinion has developed with us 

In New York the war that had been fought for Natural Right 
was hardly over when the question was raised m the famous case 
of Rutger v Waddington, decided in 1784 After hearing a very 
able argument by Alexander Hamilton, the Mayor’s Court of 
New York held unconstitutional and void the Trespass Act, 
which authorized actions by owners against those who had occu- 
pied their houses under British orders during the British occupa- 
tion Hamilton argued that the law violated natural rights, and 
the decision seems to have been placed upon this ground The 
Assembly, jealous of its prerogatives like all Assemblies, re- 
solved that this “would render legislatures useless ’’ A mass 
meetmg of indignant citizens began the long record of attack 
upon the judiciary by declaring that such power in the courts 
“would be most pernicious " 

Eight years later, in a South Carolina case, Boivman a Mid- 
dleton, 1 Bay, 252, it was held that where two grants had in 
part covered the same land, an act of the Assembly passed in 
1712, transfernng a freehold from the heir-at-law of one grantee 
and confirming it in a son of the other, without a trial by jury, 
was null and void “as it was agamst common right, as well as 
agamst magna charta, to take away the freehold of one man 
and vest it in another, and that, too, to the prejudice of third 
persons, without any compensation, or even a trial by the jury 
of the country, to determme the right in question ” 

The Justices of the Supreme Court of the United States were 
to have an early chance to voice then views on this all-important 
issue In the case of Calder v. Bull, 3 Dallas, 386, decided in 
1798, two of them presented the opposmg views ivith sharp con- 
trast Justice IiedcU’s mind followed the channel by this time 
habitual in England “If,” he said, “a government, composed 
of legislative, executive, and judicial departments, were estab- 
lished by a Constitution which imposed no limits on the legis- 
lative power, the consequence would inevitably be, that what- 
ever the legislative power chose to enact, would be lawfully 
enacted, and the judicial power could never interpose to pro- 
nounce it void It IS true, that some speculative jurists have 
held, that a legislative act against natural justice must, in itself, 
be void, but I cannot think, that under such a government any 
court of justice would possess a power to declare it so ” 
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Justice Chase held to the American doctrine. “I cannot sub- 
scribe,” he said, “to the omnipotence of a State Legislature, or 
that it IS absolute and without control, although its authonty 
should not be expressly restrained by the Constitution, or funda- 
mental law of the State. The people of the United States erected 
their Constitutions, or forms of government, to establish justice, 
to promote the general welfare, to secuic the blessings of liberty; 
and to protect their persons and property fiom violence The 
purposes for winch men enter mto society mil determine the 
nature and terms of the social compact, and as they are the 
foundation of the legislative power, they will decide what are the 
proper objects of it The nature and ends of legislative power 
will hmit the exercise of it ... An Act of the Legislature (for I 
cannot call it a law), contrary to the great first principles of the 
social compact, cannot be considered a rightful exercise of legis- 
lative authority.” 

John Marshall, foremost of our great jurists, found occasion 
to place himself on the question soon after he came to the bench 
It was not necc.ssary for the decision of Fletcher v Peck, 6 
Cranch, 87 (1810), that ho should answer it, yet he thought fit 
to observe: “It may well be doubted whether the nature of 
society and of government does not prescribe some limits to the 
legislative power, and, if any be prescribed, where are they to bo 
found, if the property of an mdmdual, fairly and honestly 
acquired, may be seized without comn ■nsation'i* To the legis- 
lature all legislative power is grantei, but the question whether 
the act of transferring the property of an individual to the 
public, be m the nature of the legislative power, is well worthy 
of senous reflection.” 

Next came Chancellor Kent It is notable that intense con- 
servative though he was. Federalist hke Marshall, and believer 
in the authority of government, he, too, then recognized a law 
higher than that of Legislatures or Conventions It was in 181G 
that ho pronounced himself, in the case of Gardner v the Village 
of Newburgh, Johnson’s Chancery Reports, N Y 2, 162 The 
New York Legislature had authonzed the village to supply 
itself with water from a stream, but had made no provision for 
indemnifying the owners of lands through which the stream 
flowed, for the injury they must suffer from the diversion of the 
water. The Constitution of New York at that time contained 
no provision prohibiting the taking of piivate property for 
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public use without compensation; notwithstanding this, the 
Chancellor restrained the village from proceeding He sup- 
ported his decision upon the broad gencial principle he found in 
Magna Charta, and in Grotius, Pufendoif, and Bynkershoeck. 
He referred also to a like provision in the Constitution of the 
United States, which, however, although expressive of the 
sentiment of the nation, was intended to apply only to the 
Federal Government 

When the Chancellor came to publish the first volume of his 
celebrated Commentaries, ten years later, he must have for- 
gotten this, or perhaps he had come to realize where such logic 
led Anyhow he reversed his position, for now he said (r, 448) : 
“The will of the Legislature is the supreme law of the land, and 
demands perfect obedience ” Admitting this conclusion of Eng- 
lish law, he nevertheless went on to admire the mtropidity and 
powerful sense of justice which led Lord Coke to declare that 
the common law controlled acts of Parliament, and adjudged 
them void, when against common right and reason 

Kent’s later view for a time seemed hkely to prevail here as 
it had picvailod in England. For instance, wo find Justice 
Rogers saying in Pennsylvania, m 1830 “If the I/Cgislature 
should pass a law in plain, and explicit terms, unequivocal, 
within the general scope of their constitutional power, I know 
of no authority in this government to pronounce surh an act 
void, merely because, in the opinion of the judicial tiibunals, it 
was contrary to the principles of natural justice, for this would 
be vesting in the court a latitudinanan authority which might 
be abused, and would necessarily lead to collisions between 
the legislative and judicial departments, dangerous to the well- 
being of society, or at least, not in harmony with the structure 
of our ideas of natural government." ^ 

It will be noticed that emphasis began to be placed on the im- 
portance of a clear expression of the legislative will In that 
direction were the courts to seek the loophole for escape from the 
strict obhgation of the theory of legislative omnipotence For 
instance, note the language of a Texas court “In case of a 
peaceful change of government by the people assembled in con- 
vention, ... it would be m the power of such convention to take 
away or destroy individual rights, but such an intention would 
never be presumed, and to give effect to a design so unjust and 
• Conmionwealth v McCloakey, 2 Rawle, .369 (1S30) 
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unreasonable would require the support of the most direct, 
explicit affirmative declaration of such intent ” ^ 

It IS curious to observe that by 1855 the doctrme of Natural 
Rights had apparently become so nearly obsolete that such a 
careful jurist as Chief Justice Redficld of Vermont could in effect 
say it had never existed. Thcic is ground for wonder whether he 
spoke in ignorance of the views of Chase and Marshall, and 
overlooked Kent’s eaily decision, when ho said. “It has never 
been questioned, as far as I know, that the American Legis- 
latures have the same unlimited power in regaid to legislation 
which resides in the Biitish Parhament, except vhere thej’’ are 
restramed by written Constitutions That must be conceded, I 
think, to be a fundamental principle in the political organiza- 
tions of the American States We cannot well comprehend how, 
upon principle, it could be otherwise The people must, of 
course, possess all legislative power originally They have com- 
mitted this in the most general and unlimited manner to the 
several State Legislatures, saving only such restrictions as are 
imposed by the Constitution of the United States or of the par- 
ticular State in question ” ^ 

The very next year Justice Selden of New York gave the 
doctrine even less mercy, although admitting moie authority for 
it “To determine,” said he, “the e.\tent of the lawmaking 
power, we have only to look to the provisions of the Constitution 
It has, and can have, no other limit than such as is there pre- 
scribed; and the doctrine that there exists in the judiciaiy some 
vague, loose, and undefined power to annul a law, because in its 
judgment it is ‘ contrary to natural equity and justice,’ is in con- 
flict with the first principles of government, and can never, I 
think, be maintained. I am aware that some eminent judges, 
when the question was not before them, have expressed a belief 
m the existence of such a power, but no court has ever, I believe, 
assumed to declare an explicit enactment of the Legislature void 
on that ground.” ® 

When Judge Cooley published his “Constitutional Limita- 
tions,” in 1868, he took the same view (p. 73) “A statute cann ot 
be declared void because in the opinion of the court, it violates 
f undam ental rights or principles, if it was passed in the exercise 

‘ McMullen v Hodge, 5 Texas R 73, Lipscomb, J (1840) 

* Thorpe » R & R R Compiiny. 27 Vt 142, R'-clHold, G J (1855). 

’ Wynohamer v The People, 13 N Y 430 (lf3.j(j) 
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of a power which the Constitution confers Still less will the in- 
justice of a constitutional provision authorize the courts to dis- 
regard it, or indirectly to annul it by construing it away. It is 
quite possible that the people may, under the influence of tempo- 
rary piejudice, or mistaken view of public policy, incorporate 
provisions in their charter of government, infringing upon the 
right of the individual man, or upon principles which ought to 
be regarded as sacred and fundamental in republican govern- 
ment, and quite probable that obnoxious classes will be unjustly 
disfranchised. The remedy for such injustice must rest with the 
people themselves, through an amendment of their woik when 
liettcr counsels prevail ” 

The tide, however, had begun to turn An inkling of what 
was to come appeared in 1867 m Judge Jameson’s authoritative 
work on “The Constitutional Convention ” “All measures,” 
said he (p 347), “relating to the conduct or to the rights of indi- 
viduals, to the administration, or defence of the government, 
which are not prohibited by the fundamental law or by the moral 
code, and winch yet are deemed, on a large view of the public 
interests, to bo expedient, arc within the competence of a legis- 
lature with the general powers of legislation conferred by our 
Constitutions ” And farther on (p. 365) “A legislature is com- 
petent to provide by law for all exigencies requiring provisions 
of a legislative nature, so far as it is not restrained by the rules 
of morality, or by express constitutional inhibitions ” 

In 1874 came the definite return to the position of a century 
before It was in the case of Loan Association v. Topeka, 20 
Wall 6o5, one of the cases decided by the Supreme Court of the 
United States that are landmarks in the histoiy of our juris- 
prudence The full court, only one member dissenting, held to 
be void a State law authorizing cities to issue bonds in aid of 
private manufacturing enterprises Such bonds could be paid 
only by taxation, and to tax for such a purpose would be taking 
property from all for the good of some. That, said Mr Justice 
Miller in delivering the opinion, is none the less a robbery be- 
cause it IS done under the forms of laiv and is called taxation 
“This is not legislation It is a decree under legislative form ” 

The Justice went on to say “It must be conceded that there 
are some rights in eveiy free government beyond the control of 
the State A government v hich recognized no such rights, w^hich 
held the lives, the liberty, and the property of its citizens subject 
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at all times to the absolute disposition and unlimited control of 
even the most democratic dcpositoiy of powci, is after all but a 
despotism It is true it is a despotism of the many, of the ma- 
jonty if you choose to call it so, but it is none the less a despot- 
ism It may well be doubted, if a man is to hold all that he is 
accustomed to call his own, all m which he has placed his happi- 
ness, and the security of which is essential to his happiness, 
under the unlimited dominion of others, whether it is not wiser 
that this power should be exercised by one man than by many. 
The theory of our governments. State and national, is opposed 
to the deposit of unhmited powera anyivhere The executive, 
the legislative, and the judicial branches of these governments 
are aU of hmited and defined powers There are limitations on 
such power which flow out of the essential nature of all free 
governments [There are] imphed reservations of individual 
nghts, without which the social compact could not exist, and 
which are respected by all governments entitled to the name ” 

As to the application of the doctrine of Natural Rights in this 
particular case, it may be commented that practically all legis- 
lation helps some members of society end hurts others. Such 
IS the very essence of legislation It disturbs status The theory 
IS that the disturbance will end in .a gain for society In theory 
there is nothing worse in taxing '■ he property owners of the city 
for the aid of an industry expected to increase the common 
prosperity, than there is in a tariff duty meant to encourage the 
manufacture of tin-plate or dyes, or m a tax relieving citizens 
who are parents from the cost of educating their children, or in 
a law compelling house owners to use fire-proof shingles or to 
connect their houses with a public sewer. In the last analysis 
nearly every law transfers something from A to B. It matters 
not whether this advantage be tangible or fancied, large or small. 
Somebody gams, somebody loses, for you cannot create some- 
thmg out of nothing, you cannot create an advantage out of a 
vacuum This makes the whole question one of degree, and there 
is no pnnciple, no fundamental nght, in a matter of degree. 

Let it not be thought that the end has been reached in the 
long debate as to whether Natural Right or Legislative Law is 
supreme. As late as 1900 a Kansas court declared: “The Legis- 
lature represents the people of the State, and there are no limits 
upon the power which that body may exercise, except such as 
may be found in the Constitution itself, or in the Federal Con- 
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stitution ” ‘ This was in line with the decisions that led Judge 
Simeon E. Baldwin, in his book on “The American Judiciary,” 
though recalling what Coke and Marshall and Miller had said in 
support of the theory that the judiciary can disregard a statute 
plamly violating the fundamental prmciplcs of natural justice, 
neveitheless to aver that “the weight of American authority is 
m favor of the position taken by Iredell.” 

On the other hand, note the latest relevant decision at this 
writing of the United States Supreme Court, m the Gold Cases, 
February 18, 1935 Two questions were m issue Could Congress 
destroy provisions in private contracts calling for payments m 
gold^ Could Congress repudiate contracts of the Government to 
make payments in gold’ The answer to the second question is 
what concerns us here. The Constitution forbade the States to 
pass any law impairing the obligation of contracts, but did not 
specifically prohibit Congress from doing this. Had it the right? 
All the judges denied it, with language varying because four out 
of the nine, dissenting in the matter of private contracts, put 
into one opinion their views of both kinds, and one wrote a dis- 
sent upon another phase of the matter 

Both majority and mmonty quoted with approval the words 
of Alexander Hamilton in a communication to the Senate Janu- 
ary 20, 1795' “When a government enters into a contract with 
an mdmdual, it deposes, as to the matter of the contract, its 
constitutional authority, and exchanges the character of legis- 
lator for that of moral agent, with the same rights and obliga- 
tions as an individual. Its promises may justly bo considered 
as excepted out of its power to legislate, unless in aid of them 
It IS m theory impossible to reconcile the idea of a promise which 
obliges, with a power to make a law which can vary the effect 
of it ” “ 

Both also quoted Chief Justice Waite, speaking for the major- 
ity in the Sinking Fund Cases, 99 U S. 700, 719 (1878) “The 
United States are as much bound by their contracts as are indi- 
viduals If they repudiate their obligations, it is as much re- 
pudiation, vuth all the wrong and reproach that term implies, as 
it would be if the repudiator had been a State or a municipality 
or a citizen ” Chief Justice Hughes, speaking for the majority, 
phrased it thus. “When the United States, with constitutional 

> Rntcliil T Stock-yards Co , 74 Kas 1 

’ Alexander Hamilton, TT^orts, iii, 518, 519 
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authonty, makes contracts, it has rights and incurs responsi- 
bihties similar to those of individuals who arc parties to such 
instruments ” And farther on “While the Congress is under 
no duty to provide remedies through the couits, the contractual 
obligation still exists and, despite infirmities of procedure, re- 
mains binding upon the conscience of the sovereign ” 

Here the layman will have difficulty How something can 
bind upon the conscience and yet impose no duty, is for the 
casuists to explain, hlowever, we am here concerned, not with 
what Congicss ought to do, but with what it had the power to 
do, supposing natural right, the moral law, to be dominant 
Here the characterizations by the Court are of interest The 
Chief Justice brought in the moral issue only by quoting “wrong 
and reproach” from the Sinking Fund Cases Justice Stone, 
calling the action of the Government “a repudiation,” began the 
next sentence with. “As much as I deplore this refusal to fulfill 
the solemn promise of bonds of the United States,” etc It re- 
mained for the minority to be explicit Speaking for it. Justice 
McReynolds said: “Just men regard repudiation and spoliation 
of citizens by their sovereign with abhorrence, but we are asked 
to aflirm that the Constitution has granted power to accomplish 
both. No definite delegation of such a power exists, and we 
cannot believe the far-seeing framers, who labored with hope of 
estabhshing justice and secunng the blessings of liberty, in- 
tended that the expected government should have authority to 
annihilate its own obligations and destroy the very lights which 
they were endeavonng to protect Not only is there no per- 
mission for such action, they are inhibited And no plenitude 
of words can conform them to our charter ” 

In the course of oral statement from the bench the Justice is 
reported to have said “To us (th'' minority) the record reveals 
a clear purpose to bring about confiscation of private rights and 
the repudiation of national obligations It is almost impossible 
to overestimate the result of what has been done here this day. 
The Constitution as many of us have understood it, the Consti- 
tution that has meant so much to us, has gone . The powers of 
Congress have been enlarged to such an extent no man can fore- 
see their limitations, and we stand as a people to-day stripped 
of the very fundamental guarantees which we have hereto- 
fore supposed stood between us and arbitrary action .. We 
protest That never was the law. It never ought to be the 
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law, and the shame and humihation of it all no one of us can 
foresee.” * 

Legalism aside, it must be recognized that there is earnest, 
serious difference of opinion as to merits No insignificant num- 
ber of those who concern themselves with the science of govern- 
ment, hold that society has its natmal rights as well as the indi- 
vidual, that where they conflict, those of society should prevail; 
and that for determining and applymg them the legislative 
branch is a safer and wiser organ than the ]udicial If it be true 
that fundamental rights are not determined by any dmne law 
or by human nature in the abstract, but by the customs and 
ideals of a given age and people, then it may be that those 
rights when affecting written law should be defined and from 
time to time re-defined by the men chosen to declare what the 
law shall be rather than by those whose chief concern is to say 
what the law has been, and where necessary be set forth in the 
Constitution by the people actmg through one of the methods 
for amending that mstrument. 

Binding the Futtoe 

Hitherto the doctimc of Natural Rights has implied there are 
certain lights that never change — the same yesterday, to-day, 
and forever There is grave doubt if this be true. It would be 
hard to name a right that at some other tmie or place has not 
been held a wrong If there is any Law of Nature, it is the law 
of change. So the biologists have proved Long befoic they 
taught us of evolution, the experts m the science of government 
accepted its lesson m one important particular, maybe un- 
Avittingly, but if so m response to an instinct of the truth They 
forbade a lawmaking body to try to bind a successor. Black- 
stone recalled that Cicero, in his letters to Atticus, tieated with 
a proper contempt those restrainmg clauses which endeavor to 
tie up the hands of succeeding legislatuies "When you repeal 
the law itself,” said Cicero, “you at the same time lepeal the 
prohibitory clause which guards against such repeal ” And 
Blackstone went on to say (p. 90) : “Acts of Parliament deroga- 
tory to the power of subsequent Parliaments, bind not. . . . Be- 
cause the legislature, being in truth the sovereign power, is al- 
ways of equal, and always of absolute authonty, it acknowledges 

^ Conoressiniial Record, 71lh Congresg, 1st session, p 2974:, February 28, 1035. 
Copied from all Strccl Journal^ February 2J, 10J5. 
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no superior upon earth, which the prior legislature must have 
been lif its ordinances could bmd a subsequent Parliament.” 

Thomas Paine set forth the doctrine with his usual vigor: 
“ There never did, there never will, and there never can exist a 
pailiament of any description of men, in any country, pos- 
sessed of the nght or the power of binding and controlling pos- 
terity to the ‘end of time,’ or of commanding forever how the 
world shall be governed, or who shall govern it. . . . Every ago 
and generation must be as free to act for itself, m all cases, as the 
ages and generations which preceded it. The vanity and pre- 
sumption of governing beyond the grave, is the most ridiculous 
and insolent of all tyrannies . . . Every generation is and must be 
competent to aU the purposes which its occasions require. It is 
the living, and not the dead, that are to be accommodated 
When man ceases to be, his power and his wants cease with him, 
and havmg no longer any paiticipation in the concerns of this 
world, he has no longer any authority in directing who shall be 
its governors, or how its government shall be organized, or how 
administered.” ^ 

One of our courts, in the case of Bloomer v StoUey, 5 McLean, 
161 (U.S Circuit Court — 1850), has amplified the reasons: 
“Unlilce the decision of a court, a legislative act does not bind a 
subsequent legislature Each body possesses the same power, 
and has a right to exercise the same discretion. Measures, 
though often rejected, may receive legislative sanction. There is 
no mode by which a legislative act can be made irrepealablc, 
except it assume the form and substance of a contract. If m any 
line of legislation, a permanent character could be given to acts, 
the most injurious consequences wmuld result to the country. 
Its policy would become fixed and unchangeable on great na- 
tional interests, which might retard, if not destroy, the public 
prosperity. Every legislative body, unless restricted by the 
Constitution, may modify or abohsh the acts of its predecessors; 
whether it would be wise to do so is a matter for legislative 
discretion.” 

The Constitution of the United States contemplated an im- 
portant invasion of this doctrine m its provision forbidding the 
States from passing any law impairing the obligation of con- 
tracts The bearing of this was quicldy emphasized by some of 
the most important cases that have ever come before our Su- 

* Wnimgs, Conway ed , ii, 277, 27S. 
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preme Court Although it is the Dartmouth College case that 
stands m common opinion as the landmark establishing that a 
grant, whether public or private, is an executed contract, not 
to be impaired by subsequent legislation, it was the case of 
Fletcher v Peck, 6 Cranch 87 fFebruary, 1810), that really 
decided the matter This brought m issue the right of the 
Georgia Legislature of 1796 to rescind the act of 1795 that sold 
the greater part of what is now Alabama and Mississippi to four 
sets of purchasers for a cent and a half an acre Marshall said in 
his opinion in 1810- “The principle asserted is that one Legisla- 
ture is competent to repeal an act which a former Legislature 
was competent to pass, and that one Legislature cannot abridge 
the powers of a succeeding legislature. The correctness of this 
pimciple, so far as it respects general legislation, can never be 
controverted But if an act be done under a law, a succeeding 
Legislature cannot undo it The past cannot be recalled by the 
most absolute power Conveyances have been made, those 
conveyances have vested legal estates, and if those estates may 
be seized by the sovereign authonty, still that they originally 
vested IS a fact, and cannot cease to bo a fact When, then, a 
law is in its nature a contract, when absolute rights liave vested 
under that contract, a repeal of the law cannot divest those 
rights.” 

This opinion led to the compromise of 1814, whereby Con- 
gress, after years of opposition by John Kandolph, at last made 
settlement with those who hold the claims growing out of the 
rascally act of the Georgia Legislature nearly a score of years 
before The Dartmouth College case opened the eyes of the 
people to the danger of grantmg perpetual, irievocabic privileges, 
and State after State speedily took steps to prevent it, particu- 
larly in corporation charters. The idea of “vested rights” has 
become more and more obnoxious Although many court de- 
cisions have declared the Legislature cannot pass laws w'hich 
impair them, exceptions have been made, and the standing of the 
doctrine is uncertain even in the couits. The popular instinct 
sliows itself stronger than ever against the theory that good can 
come from letting one generation tic the hands of the next. 
Such a theory, indeed, appeals only to men who believe virtue 
and wisdom will go with them to the grave. It has no charm for 
men who believe — 

“The world advances, and in time outgrows 
The laws that in our fathers’ day were best.” 
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The more generally accepted doctnne now is that aU rights of 
property are held subject to such reasonable control and regu- 
lation of the mode of keeping and use as the Legislature, under 
the police power vested in it by the Constitution of the Com- 
monwealth, may think necessary for the preventing of injuries 
to the lights of otheis and the secunty of the public health and 
welfare In the exercise of this power, the Legislature may not 
only provide that certain kinds of property may be seized and 
confiscated, but may also, when necessary to secure the public 
safety, authorize them to bo summarily destroyed by the munici- 
pal authorities, as in the familiar cases of pulling down build- 
mgs to prevent the spreading of a conflagration or the impend- 
ing fall of the buildings themselves, throwing overboard decayed 
or infected food, or abating other nuisances dangerous to health. 
A striking instance of the view held by a progressive people is 
found in the American attitude ton aid the pioperty of liquor 
dealers When we prohibited the sale of intoxicating liquor, our 
legislatures refrained from compensation and our courts upheld 
them In England, where vested iiglits arc woishiped, the con- 
trary view prevails, and the necessity of compensating the 
keepeis of public houses is the greatest obstacle in the way of 
combating the evils of the liquor tiafiic 

It IS well established that no State Legislature can bind its 
successor, save by law calling into play the provision of the 
Federal Constitution that no State shall pass any law impairing 
the obligation of contracts But can the thing be accomplished 
through the adoption of a State Constitution or amendment 
thereof? 

The question has come up m connection with constitutional 
conventions In various instances they have been held without 
specific constitutional warrant, and in some cases contrary to 
constitutional provision for amendment by other methods. For 
example, the first Delaware Constitution said that part of it 
ought never to be violated on any pretense whatever, and the 
rest was not to bo changed without the consent of five parts in 
seven of the Assembly, and seven members of the Legislative 
Council. Nevertheless the Legislature m 1791 passed an Act 
calling a Convention, which m 1792 framed the second Consti- 
tution of the State. This course was in 18.58 defended by Senator 
James A Bayard, from that State, in a speech in the United 
States Senate on the Lecompton Constitution. As one reason 
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why it would not be unjust to force that Constitution upon the 
people of Kansas against their will, he afErmed it would be m 
their power at any tune to amend it, notwithstandmg positive 
provisions forbidding amendments for a fixed period, and he 
assorted the broad principle that a majority of the people could 
not be restrained by constitutional inhibitions from changing 
their fundamental law nhen and as they pleased He argued 
that all powers of government rest ultimately m the people at 
large, that a majority of those who choose to act, may form a 
government, and that the right to change is included in the nglit 
to organize. 

Lilvcwise the General Assembly of Maryland, m 1850, called 
a Convention in direct violation of a provision of its Constitu- 
tion. In defending this. Senator Hcvcrdy Johnson m a letter 
published in the New York Tnbune, June 5, 18G5, declared: 
"No man denies that the Amencan principle is well settled, that 
all governments originate with the people, and may by Iilce 
authority be abolished or modified, and that it is not within the 
power of the people, even for themselves, to surrender this right, 
much less to suiTondor it for those who are to succeed them A 
provision, therefore, m the Constitution of any one of the United 
States, limiting the right of the people to abolish or modify it, 
would be simply void ” *■ 

Judge Jameson, in comment, holds that the change of a Con- 
stitution in a way contrary to its provisions would not be legal, 
and would be revolutionary The distinction has an academic 
flavor, for it matters little whether a process be legal or revolu- 
tionary if its results aic accepted, and so far they invariably 
have been accepted Of course the courts might on some occa- 
sion, on some specific issue, object to the results, but it is haid 
to imagine that if a majority of the people had given their ap- 
proval at the polls, courts would have the temerity to raise a 
remonstrance sure to be vain It is, indeed, apparent, as Judge 
Jameson says, that a mere majority in number of all the citizens 
of a State, or of the electors of a State, have no right whatever 
to act for the whole State, unless they can point to authonty to 
that effect, express or implied, m the Constitution of the State ; 
and that if the action taken or proposed by such majority is 
palpably in the teeth of a constitutional provision, it is usurping 
and revolutionary Yet the idea of the dominance of the ma- 

‘ J A Jameson, The Constitutional Convention, 525 et sqq 
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jority IS so thoroughly implanted in the American mind, that it 
IS not likely to be seriously questioned in our day It is probable 
that for the immediate future, at any rate, as in the past, opinion 
will commonly support the view that where there is no express 
constitutional prohibition, legislatures are warranted in action 
by such defimte permission, for instance, as that in the Consti- 
tution of Massachusetts, to make “all manner of wholesome and 
reasonable orders,” or by justifiable implications to the same 
effect, and where there may be express constitutional prohibi- 
tions, they will be overcome by popular ratification at the polls 
of action to the contrary. 

Despite theory, each generation is likely to decide for itself 
what IS Natural Law. After all it is largely a matter of interpre- 
tation, and were it not for the grave consequences that have 
followed insistence on a rigid doctrme, one would be tempted to 
dismiss the discussion of it as a mere quarrel over words It is 
the fact that very much which has been written about it has 
concerned the scope to which the word “law” should be ex- 
tended In this paiticular, suffice it to say in summary that the 
weight of authoiity now favors restnetmg the use of the word 
“law” in matters of politics to the commands of a sovereign 
power In matters of ethics, “law” will still be used to designate 
things deemed to be right It would be useful if further distinc- 
tion should be drawn between political laws on the one hand, 
and “the Law of Nature” on the other, as clarified by Huxley. 
“The Law of Nature,” he said, “is not a command to do, or to 
refrain from doing, anything It contains, in reality, nothing 
but a statement of that vhich a given being tends to do under 
the circumstances of its existence, and which, in the case of a 
living and sensitive being, it is necessitated to do, if it is to 
escape certain kinds of disability, pain, and ultimate dissolution. 
The natural right deduced from such a law of nature is simply a 
way of stating the fact, and there is. in the nature of things, no 
reason why a being possessing such and such tendencies to ac- 
tion should not carry them into effect ” ‘ 

In the same volume Huxley says (p 356) • “It is a necessary 
condition of social existence that men should renounce some of 
their freedom of action, and the question of how much is one 
that can by no possibility be determined a pi ion That which 
it would be tyranny to prevent in some states of society it would 

' Xatural and Political Riuhis^ Methods and Results, 349 
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be madness to permit in others. The existence of a polity de- 
pends upon an adjustment of the two sets of forces which its 
component units, the individual men, obey — the repulsive of 
natural right, and the attractive and coactive of individual 
sympathy and corporate dominion. Which of them ought to 
predominate at any given tunc must surely depend upon ex- 
ternal and internal circumstances and upon the degree of devel- 
opment of the polity ” 

This IS m harmony with the modern tendency to abandon the 
attempt to define the boundaries of law mth mathematical pre- 
cision. In polities, as in ethics and economics, the ambition of 
the pioneers in scientific analysis was to delimit everything by 
the use of the yardstick; or to describe mth the accuracy of a 
chemical formula. Helpful failures resulted They led the way 
to recognizing that compromise and cxpcdiencv are factors be- 
yond the scope of science Jevons well said. “It is futile to at- 
tempt to uphold, in legard to social legislation, any theory of 
fixed eternal principles or abstract rights. The whole matter 
becomes a complex calculus of good and evil All is a question 
of probability and degree. A rule of law is grounded on a recog- 
nized probabihty of good arising from a certain hne of conduct. 
But as there almost always occur cases in which this tendency 
to good IS overmastered by some opposite tendency, the law- 
giver proceeds to enact new rules hmitmg, as it is said, but m 
reality reversing, the former one in special cases.” ^ 

1 The State in Rdation to Labour, 10. 




CHAPTER III 

JUDGES AND THE ORGANIC LAW 

The courts may be called on to determine (1) what either a 
statute 01 a constitutional provision means, or (2) whether the 
enactment of a statute was within the constitutional power of 
the enacting body. In both cases the relations of the legislative 
and judicial branches are concerned, save when the meaning 
of a constitutional provision affects a litigated issue directly, 
but the constitutional provisions that are self-executing rarely 
produce litigation and anyhow need no attention in a study of 
legislative problems 

In mere point of the meaning of words there is of course no 
distinction between interpreting a statute and interpreting a 
constitution, but important difference arises from the number 
of words used. Constitutions have for the most part been made 
up of brief, general statements, more indistinct of outline than 
the specific, detailed provisions customarily attempted in 
statutes Hence in this respect the courts have a far wider 
scope of duty than when constitutionality is in issue. The 
result has been, particularly m the case of the Constitution of 
the United States, that the Supreme Court has been called 
upon, has been required, has been compelled, to supplement 
the work of the original authors, that is, to detcnnme not only 
what they did say, but also wliat they ought further to have 
said — in other words, some think, themselves to write organic 
law. Thomas Jefferson did not like this and it was with a sneer 
he said that John !Mai shall and the Supremo Court were engaged 
in making a Constitution for the government As far as devel- 
oping is making, that was true, and also it was fortunate. 
iSomebody had to expound the wonderfully brief and compact 
document that came from the Federal Convention To-day 
few will regret that it has been done by our Supreme Court 
rather than by Presidents of alternating partisanship, or Con- 
gresses dominated by sectional influences and swayed by every 
passing gust of emotion 

The charge that judges write new constitutional provisions 
IS what gives rise to present-day discussions, but for many years 
legislative and judicial functions overlapped or came in conflict 
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only when the courts held that the enactment of a statute had 
not been within the constitutional power of the enacting body. 
Roger Foster thinks the first case in the history of jurisprudence 
where an act of a national legislature was disrcgaided as uncon- 
stitutional came when Oliver Cromwell was ruling England.^ 
John Lilburne excited the hostility of Parliament by his con- 
duct in the prosecution of a claim against Sir Aithur Haslerig, 
about a colliery that he and Josiah Primate asserted Ilasleiig 
had taken from them by foice The Commons determined the 
petition of Lilburne and Pinnate to be false, malicious, and 
scandalous, directing it to be burnt by the common hangman, 
fining Primate and Colonel Lilburne seven thousand pounds 
each, and providing that Lilburne should depait the kingdom 
nitliin thirty days, to suffer the pains of death if he returned. 
The House, January 30, 1651, passed an Act to carry out its 
judgment Accordingly Lilburne went to Holland, but two 
years later returned to England to contest the validity of the 
law, was committed to Newgate, and was brought to trial. He 
filed several exceptions, the most interesting of v Inch to us is 
that the Act was void as contraiy to the fundamental pnnciplcs 
of law In his closing speech to the jury, he argued that the Act 
was unconstitutional, and upon that ground he was acquitted 

In the colonies questions mevitably arose over conflicts be- 
tween charter restiictions (in essence constitutional) and legis- 
lative acts Thus very early in the history of Wassachusetts 
Bay the Elders were consulted, much as if they were a Supreme 
Court In the course of the colonial period the Privy Council 
again and again had occasion to hold that the Assemblies had 
exceeded their powers as set forth in the charters, and this 
accustomed Amencans to seemg a written instrument of gov- 
ernment interpreted by authonty other than the legislative 
Although of course the legislators themselves resented this, 
thoughtful outsiders must have been taught the benefit of hav- 
ing the validity of laws passed upon by somebody other than 
those who made the laws 

In 1692 we find the Assembly of Carolina, in what was 
probably the first petition m the nature of a Bill of Right drawn 
in America, setting it forth as a grievance that inferior courts 
had taken upon themselves to adjudge and determine the 
powers o'f the Assembly, and pass upon the validity of certain 

^ Roger Foster, CoinmeniaTiea on the Conahtuiion of the Untied Stales^ i, 4G-C0. 
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of its Acts. From this it would appear that the Carolina courts 
were assuming to decide the constitutionality of laws.^ Epi- 
sodes of this sort leave no ground for the charge of novelty in 
the action of the judges m beginning to disregard statutes they 
held to be unconstitutional, very soon after the State Consti- 
tutions were adopted The Vii^nia Legislature in May, 1778, 
passed an act of attainder against Josiah Phillips, an outlaw 
who had been terronzing the State He was captured, con- 
victed, and executed, for highway robbery. In this the act of 
attainder was disregarded, but it is uncertain whether by the 
Attorney-General of his own accord, or because the court 
refused to recognize the act of attainder. Professor Tucker 
says it was because the court refused and that they directed 
the prisoner to be tried If this was so, it may have been the 
first of the long tram of decisions based on unconstitutionahty. 
In New Jersey in 1780 the courts would not give effect to a 
statute authoiizing a trial without appeal before a jury of six. 
Petitions for redress by reason of their position were sent to the 
Legislature, but that body took no action in criticism In 1782 
one Caton, convicted of treason, was pardoned by the Vir- 
ginia House of Delegates without the consent of the Senate. 
When the Attorney-General moved for execution, the prisoner 
pleaded the pardon of the House, and the matter was referred 
to the Court of Appeals The Chief Justice said: “ If the whole 
Legislature (an event to be depiccatcd) should attempt to over- 
leap the bounds prescribed to them by the people, I, in admin- 
istering the public justice of the country, will meet the united 
powers at my seat in this tribunal and, pointing to the Consti- 
tution, will say to them: ‘PIcre is the limit of your authority, 
and hither shall you go, hut no further ’ ” 

The case commonly referred to as the most important of the 
early precedents was that of Trevett v Weeden, in Rhode 
Island, where the question arose, in 178C, out of a statute of 
Rhode Island passed to support the credit of her paper money 
of that year’s issue The court threw out an action on the 
ground that the charter from Charles II and the long usage 
under it had estabhshed trial by jury as a fundamental and 
indefeasible right. The General Assembly summoned the 
judges before it to account for this judgment They appeared 
and gave their leasons, also protesting against the adoption of 
* Edward McCrady, Hutory of South Carolina, i, 244. 
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any resolution for their removal from ojfice (which had been 
suggested) until after a formal trial They were not impeached, 
but at the ensuing session, their terms of office having expired, 
they were not re-elected 

William Plumer, Jr , in his life of his father, the eminent 
William Plumer, tells us (p 171) how the matter became of con- 
sequence m New Hampshire, an episode apparently not famil- 
iar to most of the wnters on constitutional law Under the 
colonial government an appeal was allowed from the ordinary 
tribunals, in certain cases, to the Governor and Council Dur- 
ing the Revolution the same piactice of going beyond the courts 
of law for redress was contmued, and the form it took, under 
the Constitution of 1784, v as that of a special act of the Legis- 
lature, “restoring the party to his law,” as it was called, that is, 
giving him a new trial m the Superior Court, after his case had 
come to its final decision in the ordinary course of law. Against 
such an act, in favor of a person to whom it was thus attempted 
to give a new tnal, in the case of McCraiy v Gilman, Plumer 
contended that the law was unconstitutional, and therefore 
void, on the ground that if it rcveised the former judgment, it 
was repugnant to the Bill of Rights and the Constitution of the 
State; and that if it did not reverse the former judgment, the 
court could not render another judgment in the same case while 
the fiist remained in force. At the September tcim, 1791, the 
court sustained the objection, dismissed the action, and ordered 
execution on the former judgment This, though not the first, 
was by far the most imijortant early instance in which the New 
Hampshire court pronounced a law of the State unconstitutional 
Some clamor was made against the judges, as putting them- 
selves above the Legislature, and attempts were made at subse- 
quent sessions by disappointed litigants, generally without 
success, to get the pas.sage of laws granting them new trials; 
but the Superior Court m an elaborate opinion pronounced 
this unconstitutional No attempt has been made to reverse 
this decision 

In 1801, Judge Calvin Pease of the Ohio Circuit Court was 
impeached for holding a law of Ohio unconstitutional He in- 
sisted that as it was a judicial proceeding, the soundness or 
unsoundness of his conclusions could not be inquired into as a 
ground of impeachment The result was an acquittal 

la New York, m the case of Dash v Van KIceck, 7 Johns. 
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477 (1811), the power of the courts in this respect was asserted, 
and five years later Chancelloi Kent declared an act of the Leg- 
islature invalid. 

The Georgia Constitution left it to the General Assembly to 
give the Superior Court, if it thought best, appellate junsdic- 
tion, winch was done In 1815, vhilc so sitting, the court 
declared a ceitain statute unconstitutional and void, where- 
upon the Legislature showed its resentment by a set of resolu- 
tions, viewmg with deep concern and regret the conduct of the 
judges, and expressing entire disapprobation of the power 
assumed by them of determinmg upon the constitutionality of 
laws regularly passed by the Goneial Assembly “We do, there- 
foic, solemnly declare and protest against the aforesaid assump- 
tion of poweis, as exercised by the said judges, and we do, with 
heartfelt sensibility, deprecate the serious and distressing con- 
sequences which followed such decision, yet we forbear to look 
ivith seventy on the past, in consequence of judicial piccedents, 
calculated in some measure to extenuate the conduct of the 
judges, and hope that for the future this explicit expression of 
public opinion uill be obeyed ” 

Kentucky wrangled over the matter for five years, beginning 
m 1821 by a solemn protest of the Legislature against a deci- 
sion of the Supreme Court of the Umted States, holding a State 
statute unconstitutional This w^as the phase of the subject 
that had received the more attention in the period of the Fed- 
eral Convention and the campaign for adopting the Constitu- 
tion. Madison addressed himself to it particularly. Yet enough 
was said in the important speeches and writings of the time to 
make it clear that the Convention meant to provide also for 
judicial review of the laws enacted by the Federal Congress 
itself, whenever litigation might bring their constitutionality 
in question No reasonable man can rise from perusal of the 
debates m the Convention, the discussions in the State Con- 
ventions, and especially Nos 78, 80, and 81 of “The Federalist,” 
with any doubt on that score Deliberately and undei stand- 
ingly the Federal Convention defeated the proposal of Madison 
and Hamilton for a Federal Council of Revision with veto 
power, of which the j'udges were to be members, it defeated the 
proposal to give Congress power to negative or repeal State 
laivs; it adopted the plan of judicial review m case of litigation. 
When a decade later the matter was brought m political issue 
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by the Virginia and Kentucky Resolutions, the complaint of 
Jefferson, Madison, and most of the other anti-Federahsts was 
not that the Supreme Court had pronounced laws unconstitu- 
tional, but that it had failed so to do. 

The history of the subject as far as it relates to the course of 
the Supreme Court of the United States is so fully sot foith by 
the standard writers on constitutional law, that its repetition 
here seems needless Suffice it to say that while John Marshall’s 
opinions in Marbury v Madison (1803) and other eases have 
had many severe critics, undoubtedly the weight of legal 
approval has been given to them. And if by any chance they 
were wrong, they were nevertheless most fortunate Reeollec- 
tion of the resentment they moused, taken with the foregoing 
instances among those that happened m the' States, will show 
that the conflict between judiciary and legislature is nothing 
new Perhaps it is not even more virulent to-day than it has 
been at previous periodi of our history 

Whether the Federal Convention meant also to impose upon 
the President the duty of determining constitutionality is 
another question. Anyhow fiom the start the veto power was 
construed as calling for the exercise of such a duty Washing- 
ton’s first veto was based on what he believed to be the uncon- 
stitutionahty of a proviso fixing the basis of apportionment of 
Repiescntatives. When he discoveicd that William Patterson 
of New Jersey, whom he had nominated as an Associate Justice 
of the Supreme Court, was a member of the >Scnate at the time 
the bill creating that office was passed, and that his tenn had 
not yet expired, ho so notified the Senate, February 28, 1793 
“ I think it my duty, therefore,” he said, “to declare that I deem 
the nomination to have been null by the Constitution ” ‘ 

Madison vetoed (February 21, 1811) a bill incorporating 
the Protestant Episcopal Church m Alexandria, D C , “because 
the bill exceeds the rightful authority to which governments 
are lunited by the essential distmction between civil and 
religious functions, and violates the article of the Constitution 
of the United States which declares that ‘Congress shall make 
no law respecting a religious establishment ’ ” A week later he 
vetoed a bill endowing a church in Mississippi Territory, “be- 
cause the bill in reserving a certain parcel of land of the United 
States for the use of said Baptist Church comprises a principle 

» Messatjes and Papers of the PTe->i'lenl, i, 137. 
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and precedent for the appropriation of funds of the United 
States for the use and support of religious societies, contrary to 
the Constitution ” ^ He also vetoed (March 3, 1817) a bill 
making appro pnations for internal improvements, saying, "I 
am constrained by the insuperable difficulty I feel m reconciling 
the bill with the Constitution of the United States, to return it ” 
Further: “The legislative powers vested m Congiess are spec- 
ified and enumerated in the eighth section of the first article 
of the Constitution, and it does not appear that the power pro- 
posed to be exercised by the bill is among the enumerated 
powers, or that it falls by any just interpretation within the 
power to make laws necessary and proper for carrying into 
execution those or other powers vested by the Constitution in 
the Government of the United States ” 

President Wilson found a novel phase of the matter On the 
6th of June, 1920, he signed a bill relating to the merchant 
marme and containing a section that directed him to terminate 
within ninety days any parts of commercial treaties incon- 
sistent with the act. He did not do this within the presenbed 
tune and then the public learned that he dechned to do it, the 
reason given being in effect that Congress by its direction had 
tried to usurp a prerogative vested by the Constitution in him 
as President In other words he had signed a bill which m part 
he refused to execute because unconstitutional This, it will 
be seen, raises the issue of whether it is any less proper to exe- 
cute than to sign. If Judge Cooley was correct, it would seem 
as if neither signing nor execution would be justifiable The 
Michigan Supreme Court, however, in the same year appears to 
have taken ground opposed in some measure to Judge Cooley's 
position, for when the Secretary of State, advised by the Attor- 
ney General, refused to put on the ballot a constitutional amend- 
ment that he believed would be unconstitutional if adopted, 
the Court decided that it should go to the voters, and declared 
that it was the function of the court to pass on the constitu- 
tionahty of a law after its enactment rather than before Pos- 
sibly President Wilson took President Tyler’s Anew, that as 
part of the lawmaking process he should resolve doubts m 
favor of the action of Congress, but that in his capacity as 
Executive he should exercise his own judgment as to constitu- 
tionahty This of course would not tally with the position of 
1 Measagea and Papers of the President, i, 490 
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the Michigan court, but perhaps the President thoughi; the fact 
that termination of treaties was m issue, altered the case. 

What may be duty when faced with doubt of constitutional- 
ity, IS a question brought to the front by President Frankhn 
D. Roosevelt m a letter to Representative Samuel B Hill, July 
6, 1935, relating to the so-called Guffey Coal Bill “The situa- 
tion IS so urgent and the benefits of the legislation so evident,” 
said the President, “that all doubt should be resolved in favor 
of the bill, leaving to the courts, m an orderly fashion, the ulti- 
mate question of constitutionahty.” Each President is required 
by the Constitution to swear that he will, to the best of his abil- 
ity, “preserve, protect and defend the Constitution of the United 
States ” Senators and Representatives are to bo “bound by 
oath or affirmation to support tha Constitution ” May a Con- 
gressman vote for, may a President sign, when doubting consti- 
tutionality I* Those questions have repeatedly confronted Presi- 
dents and every legislator of long expenence. My own behef is 
that where doubt is senous, duty and conscience demand re- 
fusal. They cannot be honorably evaded by shifting responsibil- 
ity. Otherwise why the oath? 

If it be urged that the veto in American practice is but sus- 
pensory and can bo overruled by the legislature, being thereby 
differentiated from the judicial power, it may be answered, 
first, that the judicial power may also be overruled by the 
supreme legislatuic, the people, if it choose to amend the Con- 
stitution, and, secondly, that as a matter of fact in the many 
cases where American Executives, State and national, have 
based vetoes on the ground of unconstitutionahty, their deci- 
sion has been almost invariably accepted by the legislative 
bodies 

Draw another distinction Washington, Madison, and other 
Presidents have said certain bills ought not to become law 
because they were repugnant to the Constitution The courts 
say certain documents or parts of documents are not laws at 
all, never were laws, and cannot become laws until the Consti- 
tution IS amended. This is not mere technical haii-splitting It 
has grave practical consequence Unquestionably many laws 
are enacted that would not stand if brought before a Supreme 
Court. Nobody has personal interest enough, perhaps courage 
enough, to take them there, and so they stay in force, for good 
or ill. Remember, then, that only the Executive can even 
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check the legislative will, unless a htigant chances to invoke the 
judicial power. 


CONSTITUnONAL ASPECTS 

Proof appears in plenty that the question of inalienable rights 
is still very much ahve It was prominent in the campaign of 
1924 by reason of the proposal of Senator La Follette, candidate 
of the radicals for the Presidency, that when the Supreme Court 
declares a statute unconstitutional, it shall be valid if enacted 
a second time Unquestionably the most telling argument 
against this, m popular appeal, was the allegation that it would 
let Congress mvade or destroy the rights set forth in the first 
ten amendments — the Federal Bdl of Rights The result of 
the election was construed by President Coolidge in his message 
to Congress on the following 3rd of December, to mean that 
our country does not propose to abandon the theory of the 
Declaration that the people have inalienable rights, which no 
majority and no power of government can destroy “It does 
not propose to abandon the practice of the Constitution that 
provides for the protection of these rights. It believes that 
within these hmitations, which arc imposed not by the fiat of 
man but by the laws of the Creator, self-government is just 
and wise.” 

In pomt of certain rights, this makes the Constitution simply 
declaratory of pre-existmg law. Herein the President took the 
view held by the Supreme Court m the notable case of United 
States V. Cruikshank, decided the year after Loan Association v 
Topeka. Delivering the opinion. Chief Justice Waite said that 
the nght of the people peaceably to assemble (which is pro- 
tected by the 1st Article of Amendment) existed long before 
the adoption of the Constitution of the United States. “In 
fact, it IS, and always has been, one of the attributes of citi- 
zenship under a free government. It ‘derives its source,’ to 
use the language of Chief Justice Marshall, in Gibbons v. Ogden, 
9 Wheat 211, ‘from those laws whose authority is acknowledged 
by civihzed man throughout the world ' It is found wherever 
civilization exists It is not, therefore, a nght granted to the 
people by the Constitution. The government of the United 
States found it in existence, with the obligation on the part 
of the States to afford it protection ” 

Assuming this to be sound, it follows that pre-existing law, 
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the law of Nature, may control every form of wntten law, 
whether it be the most solemn, the Constitution itself, or 
statutes enacted thereunder. Cases are not lacking to sub- 
stantiate this, cases so appealing to the common instinct of 
mankind that all the theory of all the logicians m the world 
could not prevail to the contraiy. For instance, take one where 
a murderer, to whom a policy on the hfe of his victim had been 
assigned, sought to recover from the insurance company Jus- 
tice Field, in delivering the decision of the Supreme Court of 
the United States, unquestionably voiced the belief of all civ- 
ilized peoples when ho said. “It would be a reproach to the juris- 
prudence of the country, if one could recover insurance money 
payable on the death of a party whose life he had feloniously 
taken As well might he recover insurance money upon a build- 
ing that he had willfully fired ” ^ 

Three years later, in the case of Eiggs v. Palmer, 115 N.Y, 
506, a grandfather had made his will in favor of his grandson. 
The grandfather afterward mamod again, and said he was going 
to change his will The grandson, to prevent this, murdered 
bun before the mil was changed The court held that although 
the statute so required in woids, the grandson could not take 
under the will The court so held on the principle that all laws, 
as well as all contracts, may be controlled in their operation 
and effect by these fundamental maxims of the common law. 
no one shall bo permitted to profit by his oivn fraud, to take 
advantage of his own wrong, to found any claim upon his own 
iniquity, or to acquire property by his own crime, and a thing 
which IS within the letter of the statute is not within the statute 
unless it IS within the intention of the lawmakers 

Manifestly the court was seeking grounds upon which to 
justify itself, and R Floyd Clarke, questioning them in “The 
Science of Law and Lawmaking” (p 234), was sound in saying 
that “on the conceded hypothesis of the supremacy of statute 
law” the first of the principles cited by the court could not avail 
to cut down the clear words of a statute giving or mthholding 
a right. As we have seen, however, the supremacy of statute 
law IS far from being conceded, and indeed is virtually denied 
in this very case The criticism that the rule as to the intention 
of the lawmakers introduces a contradiction in terms where the 
meaning of the words is clear, has more vahdity, unless we may 

* N Y Mut Life Ins Co ® Armstrong, 117 U S 591, Field, J (1886) 
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suppose that la^vmake^s are never to be presumed to have 
mtended a violation of Natural Law. Anyhow, whether the 
conclusion was reached by sound reasoning or not, universal 
instmct will approve that conclusion. 

Declarations of Rights appear in most of our Constitutions. 
It IS not always easy to say whether the nghts set forth are 
natural or artificial. The distinction may at any time assume 
great importance. To illustrate, note a Massachusetts pro- 
vision. “Whenever the public exigencies require that the 
property of any mdividual should be appropriated to public 
uses, he shall receive a reasonable compensation therefor ” 
Also Article 30 of the Declaration forbids the legislative to exer- 
cise judicial powers, or the judicial to exercise legislative powers. 
In 1800 m Talbot v Hudson, 16 Gray, 417, the Supreme Court 
held the determination of the Legislature not conclusive that a 
purpose for which it directs property to be taken is a public use; 
but the determmation is conclusive, if the use is public, that a 
necessity exists which requires the property to be taken. Said 
the Court: “The Legislature have no power to determine finally 
upon the extent of their authonty over pnvate rights. That is a 
power essentially judicial, which they arc by article 30 of the 
Declaration of Rights e.xpressly forbidden to exorcise. The 
question whether a statute m a particular instance exceeds the 
just limits prescribed by the Constitution must be determined 
by the judiciary ” And: “The Legislature are the sole and ex- 
clusive judges whether the exigency exists which calls on them 
to exercise their authority to take private property ” In 1903 
the Legislature asked the Court for an opinion as to whether in 
certain emergencies the public authorities might engage m the 
sale of fuel, whereupon the Court undertook to examine emer- 
gencies m order to determine what of them would make a public 
use out of that which otherwise would be a pnvate use In other 
words the Court undertook to determine what was for the public 
welfare In 1917 the situation brought on by the War led to the 
adoption of an amendment recommended by the Constitu- 
tional Convention, which declared the maintenance and dis- 
tnbution of food and other common necessancs of life at reason- 
able rates during time of war, public exigency, emergency, or 
distress, to be public functions The query comes as to whether 
the Court will as m 1903 undertake to determine the existence 
of emergency If so, will it not decide what is for the public 
welfare — in other words, will it not legislate? 
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The Convention rejected a substitute reading; “The CJen- 
eral Court may determine what is a public use.” This of course 
would have gone much farther than the specific proposal in 
hand contemplated It would seem, however, to be the logical 
conclusion short of which no man may stop if he believes it to 
be unwise m the long nm for our courts to share in determimng 
what is for the public welfare. 

Justice Miller in Loan Association v. Topeka did not men- 
tion the Fourteenth Amendment to the Federal Constitution, 
which was to furnish a new peg on which to hang vhc doctnno 
of a supreme fundamental obhgation That Amendment said: 
“ nor shall any State deprive any person of life, hberty or 
property, without due piocess of law, nor deny to any person 
within its jurisdiction the equal protection of the laws.” No- 
body has ever been able to define concisely and precisely just 
what “due process of law" means, but Justice Field doubtles. 
interpreted its unport correctly in Barbicr v Connolly, 113 U.S. 
27 (1884), when he said the Amendment intended “not only 
that there should be no arbitrary deprivation of hfe or liberty 
or arbitrary spoliation of property, but that equal protection 
and security should be given to all under like circumstances in 
the enjoyment of their personal and cml nghts, that all per- 
sons should be equally entitled to pursue their happmess and 
acquire and enjoy property,” etc. Since then the courts have 
repeatedly used the “due process” clause to justify applying 
to statutes the test of whether they are arbitrary or unreason- 
able In other words, they have found in that clause warrant 
for applying “the rule of reason” to legislation, and so, in some 
eyes, have taken unto themselves legislative power. 

Criticism anb Remedies 

We frequently hear the power of the courts in matters con- 
stitutional called a “veto power,” and we are told the judges 
can and do throttle the representatives of the people by an- 
nulling their enactments Recent books and penodicals have 
contained this charge made by so many responsible men that 
it cannot be ignored or brushed aside. 

The real grievance of those who blame the courts in this mat- 
ter lies in the possibility that the judges may be influenced in 
their opinions of what is constitutional, by their judgment in 
point of policy Professor Munroe Smith expressed the views 
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of many when he said: “In the minds of conscientious men, 
power camos with it a sense of responsibility, and in determin- 
ing whether national or State legislation is or is not constitu- 
tional our judges have been increasingly influenced, consciously 
or unconsciously, by their opinion of the wisdom or unwisdom 
of each measure submitted to them The accumulating mass 
of decided cases has come to contain so many judgments or 
dicta representing different points of view that it is seldom diffi- 
cult to find equally satisfactory arguments for the allowance 
or disallowance of any law which is neither clearly constitu- 
tional nor clearly unconstitutional.” ^ 

Professor W. F Dodd holds “The function of annulling 
statutory or constitutional provisions is primarily a pohtical 
and not a judicial function, and m many cases the result reached 
by the courts depends more upon the opinion of the judges as 
to the wisdom of the measure under consideration than upon 
specific constitutional liimtations As a rule it would seem that 
courts have found reasons, sufficient at least for themselves, for 
annulling practically any constitutional amendment which they 
strongly desired to defeat.” ^ 

It cannot be demed that sometimes the popular will is de- 
feated or at any rate blocked by the action of the courts. The 
remedy most discussed is that their decisions shall be subject 
to reversal, either by the legislative body or by vo^e of tlie 
electorate. Under the name of “The Recall of Jr icial Deci- 
sions” this has been a live political is.suc at intervals m the course 
of the last twenty-five yeais Discussion has been often vigor- 
ous, sometimes bitter, usually inaccurate Misundcrstandmg 
and disagreement as to the nature and scope of both the evil 
alleged and the remedies proposed have confused friends and 
foes ahke. Let us see if analysis can clarify. 

As a prchminaiy, let it be agreed that no intelligent man 
proposes to reverse by vote of legislature or people the decision 
of a court where no constitutional question is involved. It 
would be needless to set this forth were it not for the fact that 
m the heat of the debate impression to the contraiy has some- 
times been spread abroad. In reahty nothing of the sort is urged 

Constitutional questions may be broadly grouped into two 

* “Shall We Make our Constitution Flexible?” North Amencan Renew, No- 
vember, 1911. 

‘ Revision of State C onalilulions, 243 
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classes — those that relate to specific provisions and those that 
relate to abstract provisions 

Specific provisions make up by far the greater part of eveiy 
written Constitution They concern rather definitely defined 
nghts and what may be called mechanical details, the processes 
of government, set forth in clear language that can usually be 
apphed by the courts with little serious difference in opinion. 
In these matters there is no judicial “veto” in the proper sense 
of that word It cannot be fairly said that in regard to them 
the judges control the legislative branch, exercise any power 
over statutes, or make law They simply declare that a statute 
in question is or is not in accordance with the organic law, and 
therefore is or is not itself a law 

To be sure, the same thing might be said when some abstract 
provision is the tost, but here another factor may enter, that 
of whether the statute ought or ought not to be the law. To 
illustrate, take the phrase “general welfare” as it appears in 
the Federal Constitution and with the same or eqmvalent words 
m various State Constitutions In applying these words opinion 
as to wisdom is almost sure to be formed and to have influence 
Indeed the grant to the legislative branch of all the powers 
“necessary” for the legislature of a free State, to be found in a 
dozen or more of the Constitutions, or that in Massachusetts 
to make all manner of “wholesome and reasonable” laws, seems 
to compel the exercise of opinion as to wisdom by the judges, 
if they are to overrule the views of the legislative branch 

The Fifth Amendment of the Federal Constitution says that 
“no person" shall “be deprived of life, liberty, or property w ith- 
out due process of law ” The Fourteenth Amendment says “no 
State” shall “depnve any person of hfe, liberty, or property, 
wnthout due process of law.” The wmrds “due process” appear 
in more than half the State Constitutions and related provisions 
are in many of the others Exact and complete definition of 
“due process” has been attempted by neither our Federal nor 
our State courts Were it possible, it would not be desirable, 
for no human mind could forecast all the contingencies that 
might call for its application From general and more or less 
vague definition, however, can easily be gathered for our pur- 
poses the reasons for much of w’hat some eall “judicial legisla- 
tion.” Such a definition has been admirably phrased by Wil- 
liam D. Guthrie, eminent lawyer and learned WTitcr on legal 
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topics. After explaining that “due process” is equivalent to 
“the law of the land” as used of old in England and in our earlier 
organic documents, he says that the constitutional provision 
reqmres “just and equal laws that have a reasonable relation to 
some purpose within the competency of the legislative power, 
that are not arbitrary but reasonably adapted to a legitimate 
end, that conform to established principles of private right 
and distributive justice, and that observe those general rules 
which have been established m our system of jurisprudence for 
the protection of personal rights and were recognized at com- 
mon law as essential to the orderly pursuit of happiness by 
free men ” '■ 

Examine the adjectives and quahfying phrases m this defini- 
tion and you will see that half of them either require or invite 
the judges to exercise personal opinion m a way that may not 
unfairly be called legislative Hence much of the trouble. To it 
IS added that which comes from another provision in the Fifth 
Amendment, “nor shall private property be taken for public 
use, without just compensation ” “ Pubhc use ” does not appear 
so frequently in the State Constitutions as “due process,” but 
the issue is raised by various provisions about eminent domain 
and alhed topics 

One phrase, “the police power,” covers virtually the whole 
field of dispute. Should the legislature or the electorate have 
a free hand in placing its bounds, or should they be set by the 
courts’ 

Now that what is called “social justice” has come to figure 
so largely m political controversy, and “social legislation” 
plays so important a part in the work of lawmaking bodies 
everywhere, that question has taken on importance in various 
aspects Only the mechames of the situation, however, call 
for study at the moment 

It IS gravely doubtful whether it is possible to draw a definite 
line beyond which courts or legislatures shall not pass One 
course would be to give the full power to the legislative branch, 
but thus far that has been thought in this country too radical, 
too dangerous a proposal. Any constitutional amendment 
short of this would in all probability still leave the scope of 
judicial power in doubt. The judges might stiU with reason 
deem it their duty to determine what is just or reasonable or 

* "Magna Carta,” American Bar AsaomUwn Journal, January, 1029 
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expedient or whatever it may be called, to decide, for example, 
what IS a “public use,” or an “emergency,” or an “exigency.” 
There remains, however, one avenue open, running in a direc- 
tion opposite that of general provision It is possible to provide 
that in particular instances within this field the decision of a 
court may be overruled, either by legislative enactment or by 
popular vote This seems to be what the reformers have really 
wanted. Confined to the twilight zone of the police power, 
where legislative and judicial functions are blending shadows, 
at any rate this would not be so dangerous to individual hberty 
and to property rights as many have feared it would be in the 
broader form commonly imagined as the purpose. 

So confined, the extent of the danger would in the minds of 
not a few thoughtful men depend on the nature of the review- 
ing process Proposals regarding this have varied according to 
the political temperament of the proposers The elder Senator 
La FoUette would have given full power to the legislative body, 
allowing it to reverse the judgment of the court as it would pass 
an ordinary statute. Mr Roosevelt, arguing that the judges 
had made law precisely hke legislators, would have put the two 
groups in precisely the same relation to the people. “In prac- 
tice,” said he, “the people can control their own legislative 
bodies The legislator is elected for a short time, and he can be 
speedily replaced if he misrepresents his constituents More- 
over, wherever the people find that they are thus misrepresented 
by the legislators, they can, by the adoption of the Initiative 
and Referendum, take the remedy into their own hands Now, 
all that those of us who are discontented with the reactionary 
or Bourbon decisions, such as those alluded to above, desire to 
do is to give the people the same right to make their own laws 
so far as the judges are concerned that they now have so far as 
the legislators are concerned. I am really advocating only that 
the people be actually, and not merely theoretically, given the 
right which the eminent judges above quoted say is theirs and 
cannot lawfully or with propnety be taken from them.”^ The 
deduction is that Mr Roosevelt would have had an objection- 
able decision of a court review'ed at the polls 

Midway might be a safer process, based on Mr. Roosevelt’s 
own premise, that “a Constitution is merely the highest expres- 
sion of the law” and that “Constitution-makmg is the highest 

> The Outlook, August S, 1914 
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fonn of lawmaking ” Inasmuch as the subject-matter m ques- 
tion would be constitutional m nature, the logical conclusion 
is that it should be handled m the way piovided for amending 
the Constitution Some forms of the Initiative and Referendum, 
indeed, let the people act vuthout the intervention of the law- 
making body, but the more prudent States still require the Leg- 
islature to act first, though the compulsory Referendum may 
foUow if the Legislature does not satisfy Perhaps a reasonable 
compromise would be to let the Legislature reverse the decision 
of the Court by a two-thirds vote m successive sessions, with 
opportunity for a referendum 

In substantial effect this would result m a “special amend- 
ment” corresponding to the “special bill” so familiar m legis- 
lation. Special bills are m essence exceptions to general laws. 
Logically there seems no reason why there should not likev ise 
be exceptions to geneial constitutional provisions Toward 
this rather than toward new general rules, is the tendency 
W. F. Dodd, in hia comprehensive monograph on “Revision of 
State Constitutions” (p 240), show’cd hoiv the States are over- 
ruling judicial decisions by constitutional alterations Thus 
when the Supreme Court of Colorado had held invalid a legis- 
lative act limiting a day’s labor m mines and smelters to eight 
hours, m 1902 an amendment was adopted by the people of 
Colorado fixing eight hours as a working day m mines Mon- 
tana m 1904 and Oklahoma m 1907 introduced into their Con- 
stitutions provisions limiting a day’s labor m mines to eight 
hours A scries of decisions by the New' York Court of Appeals, 
beginning m 1901, held to be unconstitutional State statutes 
regulating hours and conditions of labor on State and munic- 
ipal public works An amendment to the Constitution of New 
York, adopted m 1905, provides that the Legislature shall have 
power to “regulate and fix the wages or salanes, the hours of 
W'ork or labor, and make provision for the protection, welfare 
and safety of persons employed” by the State or any civil 
division thereof, or on public contracts. California in 1902, 
Montana m 1904, and Oklahoma in 1907 adopted constitutional 
provisions establishing an eight-hour day upon State and munic- 
ipal public w'orks California, after three unsuccessful attempts 
of its Legislature to enact a primary election law that would 
meet judicial approval, m 1899 adopted a constitutional amend- 
ment upon tins subject m order to overcome difficulties raised 
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by the court. Michigan in 1902 by constitutional amendment 
authorized its Legislature to provide by law for indeterminate 
sentences, thus overcommg a decision of the Supreme Court 
declaring such a law unconstitutional New Hampshire in 1903 
adopted a constitutional amendment specifically authorizing 
the taxation of franchises and inheritances, in order to overcome 
decisions of the Supreme Court declaring such taxes unconsti- 
tutional 

This resort is meeting the need in the individual States, but 
it is virtually impracticable for use in overcoming final de- 
cisions that Federal statutes are unconstitutional There is in 
effect no appeal from the decisions of the United States Supreme 
Court This makes the radical unhappy. It pleases the con- 
servative who thinks that the Justices know better than Con- 
gress both what the people want and what they ought to want 
As typical of that view, take the opimon of one who was a mem- 
ber of Mr Roosevelt’s Cabmet, but whose personal loyalty 
led him nevertheless to espouse Mr. Roosevelt’s cause in 1912 
It was in the preceding year that Charles Bonaparte wrote: 

“Our judges are far more capable than our legislators to give 
expression and effect to the people’s will, they are also more 
competent and more faithful interpreters of what is the people’s 
will, because far less liable to be misled as to this by mere out- 
cry from the press or the tawdry gabble of agitators; for, ever 
since the days of the Three Tailors of Tooley Street, the query 
‘What is’ or ‘Who are the people‘s’ has been matter of debate 
and often of dispute; and, although it has received, for practical 
purposes, many different answers in different countries and at 
different times, the legal ‘people,’ that is to say, that part of the 
commumty empowered by law to speak and act for the whole, 
has been always and everywhere a minority of all the human 
beings subject to the ‘people’s’ will ” ‘ 

If it be true that our judges are far more capable than our 
legislators to give expression to the people's will, then our Con- 
stitutions are all a grave blunder and our form of government 
IS a stupidity Fortunately for the groat American experiment, 
this IS not yet generally behoved As a whole we still think legis- 
lators better quahfied than judges to know what the people 
want. We still think that the circumstances of their lives dis- 
courage judges from mingling with their fellow men, that the 
• “Judges as Lowmakors," Green Bag, October, 1911. 
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nature of their work leads them to keep their eyes on the past 
rather than the, future; that they can know little of the great 
forces at the moment molding public opinion. We still think 
that legislators coming at frequent intervals fresh from the 
people, chosen representatives from all walks of life, are as a 
body better quahfied to say what shall be the law, and that 
the judges are better qualified to say what is the law and what 
shall be its application to particular cases 

It IS a temperate summary of the situation with which Pro- 
fessor Charles Grove Haines closes his book on “The American 
Doctrine of Judicial Supremacy” (1914): “As we review the 
history of the Amencan doctrine, it seems more likely that a 
restriction of the realm within winch laws may be invalidated, 
an easier method of changing the fundamental law, and a less 
hostile attitude toward legislative innovations on the part of 
lawyers and judges, will remove the chief grounds of complaint 
agamst the judiciary with respect to what is termed judicial 
legislation, and will make it possible and desirable, even to 
those who believe in the ultimate rule of the people, to retain 
in State and Federal government the power of the courts to 
mvahdate acts as a salutary check upon hasty and careless leg- 
islation The supremacy of law as announced by the courts, 
and the subordination of other departments of government to 
the judiciary, which together constitute the basis of the Ameri- 
can doctrine of judicial supremacy, may then cease to be re- 
garded as imposing legal obstructions and insuperable bamers 
to progress, and may rather be conserved as a valuable and 
useful corrective to the developmg practice of popular law- 
making ” 

The proposal for the recall of judicial decisions, at any rate 
in its onginal form, does not appear to have gained any foot- 
hold in other countries. In the Australasian Federal Convention 
of 1898, the resolution of Mr. Holder of South Australia that 
in the event of any Commonwealth law being declared vMra 
mres by the High Court, the Executive might upon a majority 
vote of each House of the Legislature, refer the law to a plebiscite 
of the electors, and if approved by them the Constitution 
should be deemed to have been enlarged, and the law deemed 
to have been inlra vires of the Constitution from the passing 
thereof, was withdrawn by its proposer after a debate in which 
it appeared that he had no supporters in the Convention. 
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A frequent cnticism of present conditions in the United 
States is based on the fact that though in theory we are sup- 
posed to have the benefit of the collective wisdom of the Supreme 
Bench, in practice the Court may be so nearly evenly divided 
that the decision seems the judgment of one man ^ It is in fact a 
criticism equally pertinent wherever action is by majority vote, 
but that docs not lessen the apprehension of danger felt by 
many at having the decision of questions of the gravest govern- 
mental moment rest, as it seems to them, on the shoulders of a 
single faUible human being They think there would be safety 
in numbers. On an occasion in the course of the Reconstruction 
Period the matter was warmly agitated. When General Ord, 
in November, 1867, had arrested an editor named McArdle 
for alleged hbelous and incendiary pubhcations, and McArdle 
had appealed to the Supreme Court after habeas cot pus pro- 
ceedings, Congress was in trepidation as to the outcome of the 
case and was resolved to take no chances. Various legislative 
remedies were proposed One was to require a unanimous vote 
of the Supreme Court to pronounce any act of Congress un- 
constitutional and void. A bill requiring a two-thirds vote of 
the Court in such cases actually passed the House January 13, 
1868, by 116 to 39, but it was never considered m the Senate 
A few of the States have taken action of some sort in the 
matter. South Carohna in 1895 provided that when the Jus- 
tices of the Supreme Court or any two of them found a ques- 
tion of constitutional law to be involved in a case before them, 
they should call to the assistance of the Supreme Court all 
the Justices of the Circmt Court. A South Carohna attorney 
tells me the experiment did not prove on the whole successful. 
When the four Supreme Court Justices and the dozen Circuit 
Court Justices were assembled, counsel found themselves much 
in the position of arguing to a jury Among so large a number 
it was natural for a vanety of opinions to develop Sometimes 
the majonty would reach a conclusion along differing lines of 
reasoning. The minority would produce several opinions at 
variance with each other. So the last state of the law was worse 

1 Common bchof as to the ovtont of this is wrong. Of 24,016 public acts and 
resolutions enacted by Congress iii one hundred and forty-six years, only fifty- 
nine have been held unconstitutional wholly or in part These reqmred the 
Supreme Court to decide seventy cases In twenty-seven of these, including 
four of the New Deal cases, the Court was unanimous Only ten wore voided 
by a majonty of but one Justice United States News, June 10, 1935 
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than the first When the number of Supreme Court Justices 
was increased from four to five, and the position taken by any 
two of them could no longer result in affirming the judgment of 
the Court below, as the Constitution of lS9d had provided, 
occasion to call in the Circmt Court Justices was lessened and 
of late there has been no resort to the power. 

Virgima, with a Supreme Court of Appeals made up of five 
judges, any three of whom might hold a court, provided in 
1902 that three must concur on a matter of constitutionality 
If no more than two agree on a constitutional question essential 
to the determination of a case, it is to be reheard by a full court 
Oluo said in 1912: “No law shall be held unconstitutional and 
void by the Supreme Court wnthout the concurrence of at least 
all but one of the judges, except in the affirmance of a judgment 
of the Court of Appeals declanng a law unconstitutional and 
void.” The Supreme Court has since held that it will not take 
jurisdiction of a case involving a constitutional question if the 
constitutional question claimed to be involved in the case w'as 
not submitted to the Court of Appeals nor decided bj' such 
Court ’■ 

Chief Justice Carrington T Marshall of the Ohio Supreme 
Court has desenbed how the provision works in his State ® The 
inevitable effect, he says, is to give greater force and effect to the 
opimon of two members of the Court than to the other five, in 
the most important constitutional questions coming before the 
Court The exception as to the affirmance of a judgment of the 
Court of Appeals brought a smgular and serious muddle. The 
judgment could not be reversed save by the vote of six of the 
seven Justices Two supported the judgment Later the Court 
of Appeals in another Appellate Distnct declared the law in 
question to be unconstitutional The case was promptly taken 
to the Supreme Court on error, where, with the power to affirm 
by majority vote, the finding of the lower court was sustained. 
The result is that m tw'o Appellate Districts, including the city 
of Cleveland, the statute is constitutional, and in another, 
includmg the city of Cleveland, it is unconstitutional 

Nebraska in 1920 changed her Constitution by directing that 
“no legislative act shall be held unconstitutional except by the 
concurrence of five Judges ” of the seven composing the Supreme 
Court. 

* HoiTman v Staley, 92 Ohio St 505 (1915) 

* United States Daily, Sc’pt 27, 10"0 
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Judicial Opinions 

The oldest safeguard against unconstitutionahty is that of 
getting judicial opinion before legislative enactment instead of 
afterward, mindful of the adage about locking the stable door 
after the horse is stolen From early times, the Iving as well as 
the House of Lords, whether acting m judicial or legislative 
capacity, had the right to demand the opinions of the twelve 
judges of England. In 1387 Richard II put to his judges a long 
string of questions (2 Stat Realm, 102-04). In the reigns of 
Henry VIII, of Phihp and Mary, and of James I, the judges 
freely gave opinions, when required by the House of Lords, upon 
questions of the privilege of members of Parliament from arrest; 
and in the first year of Queen Ehzabeth, the opinion of the 
judges was taken by the House of Lords upon such a purely par- 
liamentary question as the manner of exercismg the right of 
voting by proxy 

There are expressions in Lord Coke’s writings to the effect 
that the judges ought not to give opinions upon any law, cus- 
tom, or pnvilege of Parliament, but it is to be observed that m 
the passage m which he is particularly treating of their duties 
when summoned to act as assistants to the House of Lords in 
matters of law, he qualifies the statement by the words, “as 
hath been said,” clearly signifying that ho was not so much 
stating his own opinion, as referring, according to his habit, to 
the cases which appeared to support the position. 

After the Revolution of 1688, so sturdy an assertcr of the 
independence of the judges as Lord Holt joined with the other 
judges of the time in opinions to lung Wilham III upon the 
extent of the power of pardon, and to Queen Anne upon the 
question of whether a writ of error should be granted as of 
right; and as late as 1760 Lord Mansfield, Chief Justice Willes, 
and other judges, gave an opimon to King George II, upon the 
jurisdiction of a court martial to try an oflicer, after Ins dis- 
missal from the army, for a mihtary offence committed while 
in actual service “We are not aware,” said the Supreme Court 
of Massachusetts, “of any mstance since 1760 in which the 
Crown has exercised the power of asking the opinion of the 
judges. But the right of the House of Lords to put abstract 
questions of law to the judges, the answer to which might be 
necessary to the House m its legislative capacity, has been often 
acted on m modern times ” '■ 

* Opinion of the Justices, 12G Mass 503 
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In colonial America there is reason to think the Governors 
here and there exercised the right as matter of course, doubtless 
taking the practice m England as precedent enough So it was 
not unnatural that upon the formation of the Union President 
George Washington should turn to the judiciary for counsel. 
In 1793 he put to the Justices of the Supreme Court a series of 
questions covering the subjects of difference with Genet, the 
French minister, rising from his claim of right to fit out as a 
privateer a captured English merchantman and send her cruis- 
ing They rephed that they deemed it improper to enter the 
field of politics by declaring their opinions on questions not 
growing out of some case actually before them No further 
request of this kind has been made to a court of the United 
States, except such as may have heen addressed to the Court 
of Claims. 

Canada took the idea from the mother country The Domin- 
ion and seven of its Provinces permit the Executive to secure 
advisory opinions, but the power has not been extended to the 
legislative branch The opportunity has been resorted to spar- 
ingly, whether by the Govemors-General or the Lieutenant- 
Governors of the Provinces 

The legislative liranch first secured the right m Massachu- 
setts John Adams in drawing the Constitution of 1780 had 
followed English precedent by giving the power of asking ad- 
vice to the Governor and Council and to the Upper House, which 
corresponded to the House of Lords. By amendment on the 
floor of the Convention the lower House was included, the pro- 
vision hemg made to read' “Each branch of the Legislature, as 
well as the Governor and Council, shall have authonty to require 
the opinions of the Justices of the Supremo Judicial Court upon 
important questions of law and upon solemn occasions ” New 
Hampshire copied this in 1784, and the example was followed 
by Maine m 1820, Rhode Island, 1842, Florida, 1868, Colorado, 
1886; and South Dakota, 1889 Missouri had the provision 
from 186.5 to 1875 In Flonda and South Dakota the Consti- 
tution gives the nght to the Governor only. By legislation 
the nght was given to him in Delaware (1852) and in Vermont 
(1864), but it has been used httle if any in Delaware, and in 
Vermont the statute was repealed in 1915. 

After the States were organized, when occasionally a Gov- 
ernor or a Legislature would without authority either const!- 
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tutional or statutory, ask a Supreme Court for advice, it would 
generally be given without much demur, but the tendency of 
late has been for the courts to dechne. partly on the gioaiid 
that there was no constitutional warrant for the request. In 
Minnesota the judges refused (1865) to recogmze the validity 
of a statute in the matter Recently, however, the Alabama 
Court has taken the opposite view, holding for the first time 
to be constitutional a statute empowering Governor or Legis- 
lature to call for opinions The Act in question, that of Febru- 
ary 13, 1923, specified that its object was “to give more confi- 
dence and assurance to the validity and constitutionahty of 
important acts or contemplated acts of the Governor and the 
Legislature ” 

Even where there have been constitutional provisions, the 
judges have often showm much reluctance to comply with them 
In Massachusetts, m 1877, they plucked up their courage and 
refused outnglit to advise the Legislature. The House of Repre- 
sentatives had asked ivhether under the Constitution a special 
justice of a mumcipal, district, or police court vacates his judi- 
cial office by accepting a seat m the House of Representatives 
The Court declined to give an opinion, on 'the ground that it 
was not a legislative, but a judicial question, which could not 
be definitely or justly decidid without trial and argument ‘ 
Accordingly the matter was brought before the Court by an 
information filed by the Attorney-General, whereupon the 
Court held that in sueh a case the judicial position was vacated.^ 

In 1889 the Justices wore asked by the House of Represen- 
tatives what was the me.ining of certain w’ords in a statute 
The Justices dechned to answer, on the ground that it was not 
an important question of law nor a solemn occasion The House 
thereupon passed a resolve affirming its nght to require an 
opimon on the questions aakeil. and the resolve was pnnted 
with the documents of the House, but th.it was an end of it ® 

Again, in 1890, the Jusjtices refused to construe statutory 
language In 1913 Governor Foss asked the Court its opinion 
as to the constitutionality of a certain bill that had passed the 
Legislature and was about to be laid before him for his action. 
The Justices declined to advise, on the ground that since the 

1 Opinion of the Juatioos, 122 Maaa 602 

> Commonwealth a Hawkea, 123 Mass. 625, Giay, C. J> 

>148 Maaa 623. 
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Constitution employed the phrase “Governor and Council” in 
bestowing the power to ask the Court for opinion, the Governor 
by himself could not exercise that power They further said: 
“The circumstances under which the Constitution was framed 
confirm the view that it was not the intent of its makers to 
require the Justices to advise the Governor as to his duty of 
approving or disapproving bills and resolves of the Legislature ” 
They recalled that m those days the residences of the five 
Justices were widely separated, that the performance of their 
duties took them to distant parts of the State; that no moans 
of communication more rapid than the horse or sailing vessel 
were known, and that the Governor had but five days to pass 
on a bill “It was obvious that then there was only a remote 
chance that it ever would be physically possible for him to 
ask the opinion of the Justices within any such time as would 
enable him to profit by it The inference is strong that no such 
thing was thought of or intended ” ' 

In 1887 the Governor of Flonda asked the Supreme Court 
“what character of bills, if any,” the Legislature was by a cer- 
tain section of the Constitution denied the nght to pass The 
Court declined to give an opmion because the Constitution 
restricted the Governor to questions “affecting his executive 
powers and duties ” It said “executive” had been many times 
authoritatively fixed and defined, and that it means “a duty 
appertaining to the execution of laws as they exist ” The Gov- 
ernor’s question was in its opmion one affecting a legislative 
duty.® 

In Colorado also the court has balked. It declined giving an 
opimon where it did not appear that the rights in question 
were the subject of any pending act It also pleaded the wide 
range of the inquiiy, its own pressure of work, brevity of time, 
and so on ® 

“WTiile the original Missoun provision was in force, the j'udges 
said m one instance’ “It is not contemplated by the Constitu- 
tion that the judges are to give their opmion on any questions 
which may afterwards come before them for adjudication.” * 
They declined on several occasions. 

> Answer of the Justices to the Governor, 214 Mass 602. 

> Opinion of the Justices, 23 Fla 297. 

* In re Irrigation Resolution, 9 Col 620 (1886) 

* In the Mailer oj the North Mweourx Railroad, 51 Mo 586 (1873). 
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When a new Constitution was drafted for Missouri m 1875, 
it was proposed that members of the Legislature might require 
the Supreme Court to pass on the constitutionality of any act. 
If objection on this score was made in either House, the House 
was to pass on it, and if the objection was sustained the presid- 
ing officer was not to sign the bill If it was not sustained, any 
five members might sign a protest, under oath, which was to be 
annexed to the bill, for the consideration of the Governor. If 
nevertheless he signed or the bill was passed over his veto, three 
of the protesting members might within thirty days carry their 
case into the Supreme Court, and have an immediate inquiry 
into the facts of the alleged violation of the Constitution, where- 
upon if the Court found the alleged facts true, the bill was to be 
null and void So much of this as pertained to the final appeal 
to the Supreme Court was not adopted, but the Constitution 
made provision for the protests. Since nobody is more awake 
to the need of such a court review than the minority members 
of the Legislature who have been opposing a bill, the suggestion 
that they have the right to secure judicial opinion has much 
to be said m its favor Of course those who object to any inter- 
ference with subvortmg the popular will as fundamentally 
expressed by the Constitution, wdl see in this another obstacle 
to action. As an obstacle to impulse and whim, others would 
favor. 

The reasons given by the courts for their reluctance or 
refusal are forceful, but not conclusive. It is true that the 
courts arc pressed for tune, but so is a Legislature. It is true 
that a hasty opinion may later embarrass the judges if it comes 
to the front in a case involving an act they have said would be 
constitutional, but it is well estabhshed that these opinions are 
not to be binding and save for a score of years in Maine the 
contrary doctrine has nowhere prevailed. It is true that the 
judges do not have the help of arguments by counsel, nor usu- 
ally that of briefs, but in this they arc practically no wor.se off 
than the Legislature itself, for it cannot be said that the tech- 
nical information given to a Legislature on the matter of con- 
stitutionality IS often particularly helpful or that a Legislature 
as a whole has the legal training necessary to put it to proper 
use The fact is that the court is in far better position than the 
Legislature to form an opinion about constitutionality, whether 
offhand or deliberate. Even an offhand opinion may help, what- 
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ever its chances of error. The purpose of the judiciary, as 
much as that of the Legislature, is to advance the welfare of 
the community, and it has no right to avoid legitimate oppor- 
tunity to help. Its attitude toward such opportunity should 
not be hostile. It will do well to remember what Justice Howell 
of Rhode Island said in 1786, m the famous case of Trevett i> 
Weeden, when he declared that the judges, as assistants to the 
Legislature, were “ever ready, as constituting the legal coun- 
sellors of the State, to render every kind of assistance to the 
Legislature in framing new laws or repealing former laws.” 

The importance of the help they could give by early deter- 
mination of constitutionality can hardly be overstressed. One 
histone illustration should suffice to show this If the Missouri 
Compromise of 1820 had been declared unconstitutional when 
it was made instead of not until the Bred Scott decision in 
1857, there is a possibility, even though not large, that the 
Civd War might have been averted. Surely it is worth while 
to try any reasonable way to reduce the volume of litigation 
based upon the question of constitutionality, as well as to give 
men of affairs greater assurance concerning what they may and 
may not do. Perhaps not of paramount importance, but inci- 
dentally of some consequence, would be the advantage to the 
legislator whose conscience would be eased of many a qualm 
if he could have some way of getting the most expert opinion 
about the constitutionahty of some of the measures upon which 
he must vote 

Logically there is no more reason why a court should be asked 
to pass judgment on constitutionality after than before the 
accident of a lawsuit That word “accident" is not a flounsh, 
but a fact, a constitutional fact At least this is so in respect 
of the Constitution of the United States, which limits the judi- 
cial power to “cases” and “controversies,” with the Court 
itself holding that the controversies must be “judicial.” ^ 
Furthermore, the cases and controversies must be genuine, 
for the Court frowns on collusive attempts to get round the 
barriers it has set up Observe the serious situation in which we 
are put by the next obstacle. The Court holds that it must refuse 
opportunity to the aggrieved citizen unless he can show that 
his own loss, actual or impending, is distinguishable from that 
of the taxpayers as a body. Thus the door was closed to a group 

* Massachuaetta v Mellon, and Frothmgham s. Mellon, 262 U S. 447. 
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of responsible, public-spinted citizens of^Iassachusetts, who 
thought that Congress had gone beyond ill^constitutional pre- 
rogative in enacting the Maternity Law. The Supreme Court 
said to them’ “The party who mvokes the power [to review 
and annul acts of Congress on the ground that they are uncon- 
stitutional] must be able to show not only that the statute is 
invalid, but that he has sustained or is immediately in danger 
of sustaining some direct mjury as the result of its enforcement, 
and not merely that he suffers m some indefinite way in com- 
mon with people generally It matters not, therefore, how 
presumptuous or arrogant Congress may be, the citizen has no 
remedy from the courts, no defense by the Constitution, unless 
his injury is specific. This, too, could be met by opinion before 
the harm is done 

Reviewing the subject of advisory opinions, with the help of 
rather long expenence in the legislative branch, part of it in the 
Commonwealth where the advisory opinion first grew in Amer- 
ica and where it yet flounshes, paying the utmost respect to the 
judiciary and giving aU reasonable weight to the adverse views 
of its members I had reached the conclusion that the advisory 
opinion has more to be said in its favor than against, that it is 
a helpful institution which ought to be developed to much wider 
range of usefulness Confidence in the soundness of this con- 
clusion IS increased upon finding it to coincide with that of 
Albert R. Elhngwood, who m “Departmental Co-operation in 
State Government” has given us a most judicious and thorough 
study of the subject. I agree wnth him when he says of the 
advisory opinion; “It seems justified in theory, it has proved 
its value in practice. In solving the big governmental problem 
of the day, it is a step in the nght direction." 

There is another resort that ought to be more used It would 
bo generally held that the Attorney-General is the legal coun- 
sellor of the government, and probably the general practice is 
for Chief Executives to look to him for legal advice It is not, 
how'ever, common for the Legislature to consult hun as to the 
constitutionality of proposed legislation. This is to be regretted. 
Something would be gamed if as Constitutions are from time 
to time revised, they made clearer the duties of this official, and 
put on Legislatures the duty of consulting him It would be 
well worth while to have all the time of one of his assistants 
‘ Massachuaetta v Mellon, and Frothingham t' Mellon, 262 U S. 447. 
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assigned to the service of the Legislature throughout its sitting, 
and to require that every bill should at some stage of its progress 
receive formal endorsement of the law department of the State 
to the effect that it had been scrutinized. Such a step was taken 
by Louisiana in its Constitution of 1921, which created a legis- 
lative bureau, to consist of the Attorney-General and one mem- 
ber of each House, who should examine and report "as to con- 
struction, duphcation, legality, and constitutionality" of all 
legislative measures, before final passage. The example should 
be followed. 

We have not wholly lacked experience in systematic attempt 
to secure judicial achievement of the purpose, in the way of 
determining the constitutionality of all proposed enactments 
without waiting for the accident of litigation New York began 
as a State with a method of using the veto power in which 
judges took part The Council of Revision was made up of the 
Governor, the Chancellor, and the judges of the Supreme 
Court, or any tivo of them They passed on all bills, and such 
as they returned could become law only by the vote of two thirds 
of the members present in each House In spite of the fact that 
the Council could not withstand the attack upon it in the Con- 
vention of 1821, and th^t attempts since then to revive the 
idea have failed, C Z Lincoln thinks the Council was a signal 
success He maintains that the power given to the judiciary 
to prevent the enactment of unconstitutional laws, was of great 
value in shaping the early legislation of the State, and doubtless 
accounted to a large degree for the rarity of cases in its early 
judicial history involving the constitutionality of statutes ^ 
However, the experiment gave an adverse lesson in at least one 
particular, for it brought out the embaiTassment unavoidable 
when a judge must review in his judicial capacity the conclu- 
sion reached when exercising the power of revision. One of the 
bills passed upon by Chancellor Kent as a member of the Coun- 
cil came before him later in court. He remained of the same 
bc-hef, and then was overruled by the Supremo Court of the 
United States Chief Justice Maishall gave the opinion, and 
half apologetically referred to the circumstances 

Illinois had a Council of Revision of the same sort from 1818 
to 1848, and there too it resulted in ehccking the enactment 
of unconstitutional statutes In the course of the thirty years 
1 Constitutional History of New York, i, 747 
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only four laws were declared unconstitutional by the court. 
One of these was so declared paitly because it had not been sub- 
mitted to the Council for approval, and another had been 
passed over a veto Several important bills disapproved would 
have violated the Constitution of the State or of the United 
States 

By 9 Geo IV, c 83, sec 22, July 25, 1828, provision was 
made “for the Administration of Justice in New South Wales 
and Van Dicman’s Land, and for the more effectual Govern- 
ment thereof ” The laws enacted by the appointed Legislative 
Council of each of these places were to go within seven days to 
the Supreme Court. Then they were to take effect unless 
within seven days more they were returned by the judges as 
repugnant to “this Act, or to any Charter or Letters Patent, or 
Orders in Council issued in pursuance thereof, or to the Laws 
of England ” If upon such return the Governor in Council 
after review stood by the proposed law, it took effect subject 
to overruling by the home government 

Costa Rica has an interesting and suggestive method of resolv- 
ing doubts about constitutionahty before it is too late. If a bill 
IS vetoed by reason of alleged unconstitutionahty and is there- 
upon re-enacted, it goes to the Supreme Court, which is to 
decide the question within ten days If the Court says the 
measure is constitutional, the Executive must then approve 
Panama has a like provision, save that the Court has only six 
days m which to decide This expedient has at any rate the 
merit of inviting the Chief Executive to bring m the judieiaiy 
whenever he has any doubt. It should also serve a useful pur- 
pose m separating constitutional from other questions, for it 
lessens the chance to use alleged doubts of constitutionality as 
a pretext for securing ulterior ends, and helps to compel both 
the Legislature and the Executive to face the real issues. 

In the United States various causes have contributed to the 
lessening of confidence m the courts as the final authority 
One of no small consequence is suggested by the change in 
mental attitude toward the judiciary It would be idle to deny 
that m many of the States the judiciary does not stand on so 
high a plane of respect and confidence as it did seventy-five 
years ago. The change has kept pace with that from an ap- 
pointed to an elected judiciary To argue cause and effect may 
be met with ‘‘post hoc, piopler hoc,” and yet the impulse to 
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make the charge cannot be resisted by one who as a member of 
the bar of Alassachusetts rejoices that her judges have always 
been appointed and hopes they always Mill be, who sees her 
judiciary continue to hold the foremost position, its reports 
most authoritatively quoted, its decisions commanding the 
highest respect, its judgments accepted by the people with the 
least complaint. 

The Alassachusctts \new of this was clearly and forcibly set 
forth in a preliminary “Report on Efficiency in the Administra- 
tion of Justice,” prepared by Charles W. Eliot, Louis D. 
]5randeis, IMoorfield Storey, Adolph J. Rodenbeck, and Roscoe 
Pound, for the National Economic League In ivhat may be 
styled fairly the classical penod m American laiv, they say, 
the bench was for a greater portion of the time appointive or, 
if elective, elected by the Legislature and tenure was assured 
for hfe Even after the movement for an elective judiciary 
gained strength about 1850, the traditions of the older order 
maintained a high standard for seme time Since the Civil War, 
except m New England, the bench has been elective with few 
exceptions and for the most part for relatively short terms 
The constructive work in Amcncan law, the adaptation of 
English case law and English statutes to the needs of a new 
country and the shaping of them into an American common 
law, was done by appointed judges, while most of the techni- 
eality of procedure, mechamcal jurisprudence, and narrow 
adherence to eighteenth-century absolute ideas of wdiich the 
pubhc now complains, is the work of elected judges. The 
illiberal decisions of the last quarter of the nineteenth century 
to which objection is made to-day ivere almost wholly the work 
of popularly elected judges ivith short tenure. Moreover, ivliere 
to-day ive have appointive courts, these courts m conservative 
communities have been hberal in questions of constitutional law 
where elective judges, holding for short terms, have been strict 
and reactionary For illustration one may compare the deci- 
sions of the Supreme Court of the United States and of the 
Supreme Judicial Court of Massachusetts on the subject of 
liberty of contract, with those of the Supreme Courts of Illinois 
and Missouri Also one may compare the decisions of the higher 
courts of Massachusetts and of Nciv Jersey on the subject of 
workmen’s compensation legislation M'lth the pronouncement 
of the Couit of Appeals of New York. 


JUDGES AND THE ORGANIC LAW 


101 


The defence for electing judges, that they should be kept 
under the control of the people, is itself a sign of the times. 
It betrays the modem disposition to look on judges as employ- 
ees rather than as sages. Subserviency is put above wisdom. 
Perhaps this is in part due to the great spread of what is ealled 
education, leading masses of men to think they too are equal 
to dispensing justice. One recalls how James I, “the wisest fool 
in Europe,” tried to convince Lord Coke that the King was 
competent to dispense justice, because the law was supposed 
to settle cases through reason, and the Kmg had reason as well 
as the judges. Cqke rephed, “Trae it is that God has endowed 
your Majp^ with e.vccllont science as well as great gifts of 
nature, but your Majesty will allow me to say, with all rever- 
ence, that you are not learned in the laws of this your realm of 
England, and I crave to remind j’’our Majesty that causes 
which concern life, or inheritance, or goods, or fortunes of your 
subjects are not decided by natural reason, but by the artificial 
reason and judgment of the law ” 

The need of artificial reason and judgment is something most 
men who have not studied the law cannot understand, will not 
accept Yet it is as much a fact to-day as it was when Lord 
Coke spoke. 

Another cause for the greater disposition to doubt the infalli- 
bility of the courts is the belief that they have permitted them- 
selves more and more to be swayed by political considerations 
and by personal views of expediency. If this bo true, perhaps 
the origin of it may be laid at the door of Andrew Jackson, who 
made his unconfirmed Secretarj'- of the Treasury, Roger Taney, 
Chief Justice of the Supreme Court, for the puipose, it was 
charged, of giving effect to Jackson’s intensely partisan views. 
This appointment years later brought the Dred Scott decision, 
leading half the country to beheve the Supreme Court had 
yielded to partisan impulse. You may read its effect in the 
speeches of Abraham Lincoln on the Nebraska question When 
he came to be President, in his first inaugural message (March 4, 
1861) he gave utterance to the apprehension of the Noith, even 
if at the same time trying to avoid criticism of the court “The 
candid citizen,” he said, “must confess that if the policy of the 
government, upon vital questions affecting the -nhole people, 
IS to be inevocably fixed by decisions of the Supreme Court, 
the instant they arc made, in ordinaiy litigation between par- 
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ties in personal actions, the people will have ceased to be their 
own rulers, having to that extent practically resigned their 
government into the hands of that eminent tribunal. Nor is 
there in this view any assault upon the court or the judges. 
It IS a duty from which they may not shrink to decide cases 
properly brought before them, and it is no fault of theirs if others 
seek to turn their decisions to political purposes ” 

The same attitude was taken by one of the subtlest of Ameri- 
can writers on political science, Elisha Mulford, who wrote 
“The Nation” under the mental conditions that prevailed in 
the North during the period of Civil War and Reconstruction. 
The concession to the judiciary of an ultimate decision in the 
political sphere, he said (pp. 201-03), would bo the reference 
of the destination of the State to a regime of lawyers, and, as it 
is now organized, to a power Avhich is not responsible to the 
people, and holds its position for hfe, and whose action is a 
precedent which is presumed to be final and beyond reversal, 
and whose opinion is a decision from n hich there is no appeal. 
It IS the poet, and not the histonan of laws, who says that free- 
dom broadens from precedent to precedent The formative 
political power belongs only to the power which is representa- 
tive of the people’s wall The judiciary is silent, until the consid- 
eration of a case opens its lips To make the opinions of the 
judiciary a finality in the political ordei, w’^ould fetter the free 
spirit of the people, confining it, not in the assertion and recog- 
nition of law, as the determination of the organic mil, but^n 
the conformance to a mere legality The past by its precedents 
ivould impose its authority upon the present The energy of the 
people perishes w^hen precedents become the substitute for the 
action of a living will and the strength of a living spirit. The 
Israel which once had the kings and prophets, has then only 
Rabbis of the law 

Although the Electoral Commission of 1876 did not perform 
a lawmaking task, inevitably its decision in favor of Hayes 
and against Tilden was construed as partisan, and the unfor- 
tunate though apparently necessary share of five Supreme Court 
Justices m that episode, with the decision hanging in the end 
upon the views of one of them, added materially to the popular 
behef that even judges are not bej’-ond the influence of partisan- 
ship Then, too, the Legal Tender decision, reversed when new 
judges were appointed, and followed in the next generation by 
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Teversal of the position on income taxes, strengthened the grow- 
ing conmction in the public mind 

Furthermore, after two centuiics or so, we have come to gen- 
eral recognition of the truth of Bishop Hoadly’s dictum: “ Nay, 
whoever hath an absolute authonty to inteipret any w'ntten or 
spoken laivs, it is ho who is truly the law'giver to all intents and 
purposes, and not the person who first wrote or spoke them ” 
In our oivn time one of the most clear-sighted students of the 
law has gone so far as to conclude. “The Law of a country or 
other organized body of men is composed of the rules for conduct 
that its courts follow and that it holds itself out as ready to 
enforce; no ideas, however just, that its courts refuse to follow- 
are law, and all rules which they follow and to which it 
enforces obedience arc Law ” ^ Such recognition of the real 
extent of judicial power has contributed to increase the jealousy 
of it, has added to the conviction that it must be kept within 
proper bounds 

The result of all this bids fair to be a transfer of some addi- 
tional part of the law'-declanng function from the judicial to 
the legislative branch of the government, not a great part, but 
enough in the popular estimation to restore the balance. Any- 
thmg so revolutionary as a complete subordination of the judi- 
cial to the legislative is not in sight As long as courts exist, 
they will continue to share in declaring w-hat custom has been 
and is; they w-iU contmue thereby to declare what formulation 
of it shall receive obedience until somebody speaking with 
authonty othem-ise directs. 

> J C Gray, The iValure and Sources of Law, 291 (1909) 




CHAPTER IV 

OVERLAPPINGS 

The men who framed our Constitutions were mostly practical 
men, with long experience m the conduct of government. They 
beheved m separating the powers, but were not so absurd as 
to suppose this should be done by making three water-tight 
compartments without connection. They also knew that oven 
if pure theory alone were to determine, there are some functions 
of government not clearly belonging to any one of the three 
departments, and other combimng features that may be related 
to two of the departments or even to all three. Let us dispose 
first of some of the less important of these 
The judicial department created under the Federal Consti- 
tution took occasion to resent very early an attempt to burden 
it with executive duties The first Congress, in 1791, passed a 
bill directing the Supreme Court and the subordinate judges 
to investigate and to make a list of persons entitled to pensions 
under the invalid pensioners’ act The Ciicuit Judges for the 
district of Pennsylvania declined to do this and sent to the 
President a letter deploring the necessity for their action and 
laying before him “the sentiments which on a late pamful occa- 
sion” had governed them in their decision to this effect. Two 
of the North Carolina Judges, Iredell being one of them, like- 
wise gave him their reasons The Circuit Judges of New York, 
headed by Jay, averred that the duty was not judicial, but 
evaded flat refusal by assuming they had been designated to 
perform it in the capacity of commissioners Washington trans- 
mitted the New York and Pennsylvania letters to Congress and 
the obnoxious act was repealed 

Michigan was the finst State to face the evil of loading the 
judiciary with extra-judicial duties In her second Constitution 
(1850) she provided that save for a reporter of decisions and 
the filhng of vacancies in the offices of clerks and prosecuting 
attorneys, no judge of the supreme or eircuit courts should 
exercise any power of appointment to public office In 18G8 
Louisiana said that no duties or functions should ever be 
attached by law to the supreme or district courts, or the several 
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judges thereof, but such as are judicial Four years later West 
Virginia said the Legislature should not confer on any judge, 
or court, the power of appointment to office, further tlian pro- 
vided for in the Constitution The next year Pennsylvania 
said in effect the same thing, though restricting it to the Su- 
preme Court, and North Dakota and Wyoming copied the Penn- 
sylvama provision m 1SS9 In the other direction was a pro- 
vision m the Tennessee Constitution of 1870 to the effect that 
the judges of the Supreme Court should appoint an Attorney- 
General and Reporter, but it may be argued that the duties of 
such an officer properly fall within the judicial department 

If determining the punishment to be inflicted for crime is a 
judicial function, then mitigation or annulment of the penalty 
might also be held to be the provmee of the judiciary. Nobody 
has urged this, so far as I am aware, but there has been differ- 
ence of opinion as to whether pardoning should vest exclusively 
in the executive branch, exclusively in the legislative branch, 
or be shared between them In the Federal Convention Mr. 
Sherman wished that the President should have power to grant 
reprieves only until the ensuing session of the Senate, and par- 
dons only with the consent of the Senate, but he won only the 
vote of his own State, Connecticut He went beyond the prac- 
tice with which ho was familiar, for from at least the first printed 
edition of the Connecticut laws they had said that the General 
Court only should have power to grant pardons, suspensions, 
and gaol delivery in capital and criminal cases A section of 
the Constitution of 1818 reads. “The Governor shall have 
power to grant reprieves, in all cases except those of impeach- 
ment, until the end of the next session of the General Assembly, 
and no longer ” This would seem to have left the pardoning 
power in the hands of the legislative braneh In 1875 an amend- 
ment was adopted giving to the General Assembly the power, 
by a vote of two thirds of the members of both branches, to 
restore the pnvileges of an elector to persons -who may have 
forfeited the same by reason of crime. The State now has a 
Board of Pardons appointed by the Governor, of which he is 
a member, and in which he has apparently no more weight 
than any of the other five members. 

Rhode Island in 1854 took the pardoning pow'er away from 
the General Assembly, giving it to the Governor, but he must 
exercise it by and with the advice and consent of the Senate. 
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California gave to the Governor the power to suspend execution 
of sentence upon conviction for treason until the next meeting 
of the Legislature, which body might then pardon, direct execu- 
tion of sentence, or grant further reprieve When in 1879 it 
was added that “neither the Governor nor the Legislature” 
could pardon or commute sentence in any case wheie the con- 
vict had been twice convicted of felony, unless upon written 
recommendation of a majority of the Judges of the Supreme 
Court, it might be inferred that the right of the Legislature to 
pardon in other cases still existed 

The power of tlie President of the United States to grant 
reprieves and pardons is complete and exclusive, not to be 
interfered with by the legislative branch. After the Civil War 
an Act prohibiting all persons from piactice before the Federal 
courts without taking a specified test oath as to participation 
in the Rebellion, was declared unconstitutional ‘ In that same 
peiiod an Act provided that persons whose propeity had been 
taken as captured, then abandoned and sold, could recover the 
proceeds in the Court of Claims, on proof that they had been 
loyal citizens. The Supreme Court decided that a pardon 
made proof of loyalty unnecessary Thereupon Congress 
passed an Act declaiing it necessary, “notwithstanding any 
FiXecutivc proclamation, pardon, amnesty, or other act of con- 
donation or oblivion ” This the Supremo Court held uncon- 
stitutional, Chief Justice Chase saying. “The legislature cannot 
change the effect of such a pardon any more than the Executive- 
can change a law ” 

Amnesty came under consideration in Matter of Doyle, 
257 N Y. 244 (1931). This was a case involving privilege of 
witnesses A resolution in w^hich the Governor had no share, 
creating a legislative committee, provided that if a witness 
claimed excuse or privilege and was denied, he was not to bo 
subject to prosecution or penalty Justice Cardozo said this 
resolution, if valid, was in effect an act of amnesty, and that a 
power to suspend the crumnal law by the tender of immunity 
is not an implied or inherent incident of a power to investigate 
“There are precedents in the books for what is sometimes called 
a legislative pardon. If they are scrutinized, they will be found 
in every instance to have been statutes in the usual form. They 

• Ex parte Garland, 4 Wall 3.3.3 (1800) 

* United States v Klein, 13 Wall 128 (1871) 
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were acts of amnesty or indemnity adopted by the Legislature 
with the Governor’s approval ” ' 

Naturahzation is another function in the twihght zone. 
In Athens the privilege of citizenship, deemed a very distin- 
guished favor, could be obtained only by the consent and decree 
of two successive assemblies of the people. Likewise in the 
colonial period of America the power to naturalize was treated 
as legislative, being habitualls'- exercised by the General Court 
of Massachusetts Bay and probably by the assemblies of all 
the other provmces. The delegates to the Federal Convention 
seem to have taken it for granted that this was natural, for 
without recorded discussion of this phase of the matter they 
specified that one of the powers of the Congress should be, “to 
establish a uniform rule of naturalization throughout the United 
States,” and nobody seems to have taken issue with IMadison 
when in speaking to a motion about the qualifications of Sen- 
ators, he assumed it to be within the power of the national 
Legislature, by special acts of naturahzation, to confer the full 
rank of citizens on mcntorious strangers It can hardly be ques- 
tioned that the establishment of the lule authorized by the 
Constitution is a legislative function, but the application of 
such a rule raises a more difiBcult question The power has 
been vested by Congress, with the assent of the State Legis- 
latuies, m the judicial tribunals of the States, as well as those 
of the nation. The Supreme Court of Massachusetts has justi- 
fied this by saying that as the power “requires a final deter- 
mination of all matters of law and fact involved in the admis- 
sion of the applicant to citizenship, it may appropriately be 
made a subject of judicial investigation and decision ” ® Whether 
or not this reason for giving the work to the judiciary rather 
than to the executive branch, could be fairly questioned, there 
can be httle doubt that the function ought not to be exeicised 
by the legislative branch. A legislature is unfit to apply the 
rules that it formulates in statutes. 

Another topic involAung the overlapping of legislative and 
judicial functions, if indeed it be not the granting of purely 
judicial functions to the legislative branch, that of contested 
elections, I have discussed elsewhere.* Smee then the Supreme 

* See 4 Wigmore on Evidence, 5 281 

• Case of Supervisors of Elections, 114 Mass 247, (1873). 

’ Robert Luce, Legislative Assemblies, eh x 
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Court, in Barry v United States ex rel Cunningham, 279 U S 
597 (1929), has explicitly held that the power to judge of elec- 
tions, returns, and qualifications is “not legislative but judicial 
in character ” This strengthens my own conviction that just 
as far as possible while complying with constitutional requue- 
ments, the determination of contested elections should be 
turned over to the courts. 

In the same volume, in the chapters on “Privilege” and 
“Contempt,” I have discussed the exercise of judicial powder 
by the legislative branch in such matters affecting members as 
libel, slander, assault, arrest, testimony ^ Instances there given 
show the dangers of putting justice in the hands of lawmakcis, 
but perhaps on the w'hole it is better to let the legislature 
protect itself. 

Tying the executive and legislative branches together by 
having the second man in executive rank preside over the Sen- 
ate seems to have been a New York idea It app.'ared m the 
first Constitution of that State (1777) and in ro other before 
the Federal Convention was held There it came out of the 
Committee on Detail and was adopted with strangely little 
discussion, after debate to which Madison gives only a page. 
Gerry and Randolph opposed. Williamson observed that such 
an oflBcc as Vice-President w'as not wanted Colonel Mason, 
ever awake to encroachment on the rights of the Senate, ob- 
jected that the proposal mixed too much the legislative and 
executive, and then he branched off to other questions Sher- 
man alone came out squarely in defense. If the Vice-President 
were not to be president of the Senate, he would be out of 
employment; and some member, by being made president, 
must be deprived of his vote except in the case of a tie, which 
would be seldom. The proposal earned, eight States to 
four. Since then it has so approved itself to the States that 
thirty-four of them now have their Licutenant-Govemor pre- 
side over the second branch. All but two specify that he is to 
have the casting vote in case of tics. Michigan says he is 
to have no vote Minnesota is silent as to his powers. Half 
a dozen States give him the nght to debate in Committee of 
the Whole and three of them let him vote when m such com- 
mittee ® 

* Hobert Luce, Legislative Assemhliest 471 et sqq 

* Also see Robert Luce, Legislative Procedure^ ch x, “Presidmg Officers.*' 
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There is no logical reason why a Vice-President or Lieutenant- 
Governor should have anything to do with the legislative 
branch. Usually without power to affect legislation, he dis- 
closes the oidinary ineffectiveness of a leader lacking authonty 
Expenence has not shown him likely to be a channel of commun- 
cation between the Chief Executive and the ^nate Rarely is 
he even in the confidence of either. In the election not the least 
attention has been paid to his capacity for presiding and he may 
or may not be able to administer parliamentary law. The best 
to be said is that it gives him something to do, and if he holds 
office for the first time, acquamts him somewhat ivith the pro- 
cesses of government. 

The relations of the Executive to the convening, prorogation, 
and adjournment of the legislative body have been discussed m 
another volume ‘ It was there shown by episodes from the his- 
tory of Parliament and the colomal Assembhes how natural it 
was that the framers of our early Constitutions felt it necessary 
to secure that the legislative branch should as far as practicable 
control its own sittings This was so self-evident to them that 
they made provision accordingly with little or no discussion. 
In the Federal Convention it was apparently the unanimous 
opinion that the President should have no power in connection 
with the beginning of the regular sessions of Congress, or its 
usual recesses, and that only of necessity or paramount expedi- 
ency was entrusted to him the power of adjournment m case 
of disagreement between the two Houses 

The constitutional provision had one effect of importance to 
the possibilities of which the framers seem to have given no 
thought. This first came to the surface nearly half a century 
later when the business of Congress had so grown as to prolong 
unduly the first session of each term, or perhaps in those days 
there were men who thought there was too much legislation, 
or possibly some believed the work could be done more quicldy 
Anyhow a bill was passed settmg the second Monday in May 
for the adjournment of every subsequent session unless the two 
Houses should otherwise provide President Jackson vetoed it 
on the ground that this was not constitutionally a proper sub- 
ject for legislation The two Houses of each Congress were to 
try to agree on a date for adjournment and this bill would 
deprive him of his function of deciding in case of disagreement. 

^ Robert Luce. Legislahve Assemblies, 171 el sqq 




110 


LEGISLATIVE PROBLEMS 


Although Webster, Clay, Calhoun, and Leigh differed with him, 
the veto was sustained '■ 

Now, a century later, the provision may again interfere. 
Critics of what is popularly styled “ the lame duck amendment,” 
that for altering the Congressional schedule so that each regular 
session shall begin in January, have gone so far as to predict 
that it will lead to Congress sitting the year round, in which 
they see the prospect of calamity, or at any rate senous injury 
to the public welfare If Jackson was right, this cannot be pre- 
vented by statute, inasmuch as one Congress cannot control its 
successors in the matter. To be sure. Congress can never bind 
its successors. They can always repeal. That, however, is not 
always easy and is usually difficult So whether Jackson was 
nght or not, that veto of his will probably result in every Con- 
gress dccidmg for itself and for itself only as to when to adjourn 
sessions. 

In 1904 (January 29) Hepresentative McDermott of New 
Jersey sought to convince the House that the President’s author- 
ity in this matter extends only to sessions called on extraordi- 
nary occasions, that is, what are commonly called special ses- 
sions The next day Charles W Littlefield of Maine, highly 
respected for his ability as a lawyei, took opposite ground He 
showed that m the Federal Convention the Committee on 
Detail made report in which the clauses concerned were sep- 
arated, and that they were combined later by the Committee 
on Detail, which had no authority to make substantial change. 
The issue did not come to a vote. 

No questions relating to the separation of powers present 
more difficulties than those springing from the nght and duty 
of a legislative body to seek information. That this may be 
done for the purpose of making laws, is beyond dispute. Whether 
it may also be done for the purpose of seeing if the laws are 
properly executed, is the field of controversy. The issues have 
already been somewhat discussed m a previous volume “ Since 
that w^as written the matter has received greater attention by 
reason of certain investigations by committees of the Umted 
States Senate, wffiich resulted m two important decisions by 
the Supreme Court “ Also there have been published at least 

^ Robert Luce, Legislahie Assemblies, 140 

* Robert Luce, Legislative Procedure, 170 et eqq 

■ McGrain v Dougherty, 273 U S 135 (1927) 

Sinclair o. United States, 279 U S 2G3 (1929). 
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three scholarly discussions of the subject, ^ which between them 
cover the ground so thoroughly that there is here httle to be 
added beyond personal opinion from the point of view of a 
legislator. 

It IS well to bear in mind what Chief Justice John Marshall 
said: “How far the power of giving the law may involve every 
other power, in cases where the Constitution is silent, never has 
been, and perhaps never can be, definitely stated.” The recent 
court decisions and academic discussions strengthen my own 
belief that there is hero a no-man’s land which can never be 
mapped The legislative branch can always aver that whatever 
it does IS done for the purpose of making law The courts may 
only hold that in a particular instance the averment is unrea- 
sonable. There can be no certainties 

Impeachment 

Impeachment is one of the important exceptions to the appli- 
cation of the doctrine of the separation of powers Blackstone 
explains the cause (iv, 260) . “Though in general the umon of the 
legislative and judicial powers ought to be more carefully 
avoided, yet it may happen that a subject, intrusted with the 
administration of public affairs, may infringe the rights of the 
people, and be guilty of such crimes as the ordinary magistrate 
either dares not or cannot punish ” His reason for giving judg- 
ment to the Lords breathes of another age than ours “It is 
proper,” he said, “that the nobihty should judge, to insure 
justice to the accused, as it is proper that the people should 
accuse, to insure justice to the commonwealth ” 

It was m times and under conditions quite different from ours 
that the need of a special tribunal and proceeding for political 
offenders of the first magnitude came to be felt The nefarious 
Lord Latimer, the King’s chamberlain, and Richard Lyons, 
the King’s agent with the merchants, were in 1376 the first to 
be unpeached Latimer had been guilty of every sort of misbe- 
havior in office Lyons had been his partner in gigantic finan- 
cial frauds They were convicted, but in the end the attempt 

ICS Potts, “ Power of Legislative Bodies to Punish for Contempt,” 74 
Univ of Penn Lais /fmeio. Oil, 71)0 (1920) 

James M Landis, “ Constitutional Limitations on the Congressional Power of 
Investigation,” 40 Harvard Law Renew, No 2 (1926) 

Marshall Edward Dimock, Cotiareestonal Inveatwattng CommUteea, Johns 
Hopkms Press (1929). 
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to bnng Latimer to justice failed. Encouraged by their tem- 
porary success, the Commons next attacked Alice Ferrers, one 
of the court ladies who had served the Queen and had assumed 
the position of an influential minister Against her, award of 
bamshment and forfeiture was found Under the Tudors the 
proceeding fell into disuse, they prefeirmg bills of attainder 
or of pains and penalties It was revived m 1621 against Sir 
Giles Mompesson, who, having obtained a patent for gold and 
silver thread, sold it of baser metal, and who is said to have 
used extreme violence and oppression in the matter of another 
patent — for licensing inns and alehouses The Lords passed 
on him as heavy a sentence as could be awarded for any mis- 
demeanor 

In America the first of the Constitutions to provide for im- 
peachment was that of Virgima It was to be made by the 
House of Delegates and prosecuted by the Attorney-General 
(or such other person as the House might appoint), “according 
to the laws of the land ” The next paragraph provided that if 
one of the Judges of the General Court should be impeached, he 
be prosecuted m the Supreme Court of Appeals, from which it 
IS to be inferred that others impeached were to be prosecuted 
m the General Court The next State to refer to the matter was 
Pennsylvania, saying that the House of Representatives might 
“impeach state crimmals,” the Council to sit as judges Then 
possibly Maryland may be thought to h.r/e met the need after 
a fashion by its provision that the House of Delegates should 
be the grand inquest of the State, with power to commit any 
person, for any crime, to the public jail, “there to remain till 
he be discharged by due course of law ” Next came North Caro- 
lina, saying that the Governor and other officers offending 
against the State might be prosecuted on the impeachment of 
the General Assembly, i e , the two Houses, or of any court of 
supreme jurisdiction in the State, leaving it to inference that 
the trial should proceed as m any case of any other alleged 
offense. 

The New York Convention of the following year did, “in the 
name and by the authority of the good people of this State, 
ordain, determine, and declare” that a court should be insti- 
tuted for the trial of impeachments, and the correction of errors, 
to consist of the President of the Senate, the Senators, Chan- 
cellor, and Judges of the Supreme Court. The impeaching 
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power was vested in “the representatives of the people in 
assembly,” undoubtedly meaning thereby what is more often 
called the House. In Vermont, which imitated Pennsylvama 
with a single legislating body and a Council, the General 
Assembly was to impeach, the Governor with the Council to 
try. In South Carohna the House was to impeach, with trial 
by the Senators and such of the judges of the State as were not 
members of the House 

Massachusetts was the first to adopt the straight-out provi- 
sion that the House should impeach, the Senate tiy. New 
Hampshire copied this four years later. It was to be the prefer- 
ence of the Federal Convention 

In that Convention, although there was some opposition to 
impeacliments under any circumstances, the chief differences 
arose over whether they should be tried by the Senate or the 
courts. Madison and Pinckney objected to trial by the Senate. 
Gouverneur Morns thought no other tnbunal could be trusted. 
Sherman believed it would be improper for the President to be 
tried by judges of the Supreme Court whom he might have 
appointed Madison lost by a \ote of two States to nine 

Hamilton in “The Federahst” (No. 65) took the view that 
the lower branch spoke for the people. “Where else than in the 
Senate,” he asked, “could have been found a tnbunal sufiiciently 
dignified, or sufficiently independent^ What other body would 
be hkely to feel confidence enough in its own situation, to pre- 
serve, unawed and uninfluenced, the necessary impartiahty 
between an individual accused, and the representatives of the 
people, his accusers'^’ ” He doubted if the Supreme Court would 
have the necessary fortitude, credit, or authority, and he 
thought a numerous court a necessity. 

Undoubtedly there would now be general agreement that 
the Convention was wise in rejecting a proposal to suspend 
from their ofiice persons impeached, until they be tned and 
acquitted Although this was moved by such eminent members 
as John Rutledge and Gouverneur Morns, it was voted down, 
eight States to three 

With slight deviation, this is the impeaching method now pre- 
vailing throughout the Union. Of the onginal States South 
Carolina dropped the judges from the trial body in 1790. On 
the other hand New York has clung to its policy, in 1846 sub- 
stituting the judges of the Court of Appeals for those of the 
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Supreme Court. Only one of the newer States, Nebraska, has 
sought novelty; there the unpeachment is by the Senate and 
House m joint convention, with the trial by the Supreme Court 
Oregon is unique in specifically forbidding impeachment. There 
incompetency, corruption, malfeasance, or delinquency in office 
may be tned in the same manner as criminal offenses, and judg- 
ment of dismissal from office may be given, with such further 
punishment as may have been presciibcd by law. 

The Constitutions vary a good deal in the matter of specify- 
ing and describing grounds for impeachment. Eight of the 
States do not attempt specification With the others “mis- 
demeanor” is the favorite word, appeanng thirty-two times 
Next rank “crimes” or “high crimes,” with twenty-one uses. 
“Maladministration,” “malfeasance,” and “malpiactice” taken 
together appear eighteen times, “coiruption” and “corrupt con- 
duct,” eleven; “drunkenness,” seven, with requirement added 
in four instances that it be liabitual, and “intcmpeiance,” one, 
extending to liquors or narcotics The specifications set forth 
by but a few States include bribery, extortion, favontism, gross 
immorality, gross misconduct, moral turpitude, neglect of duty, 
negligence, nonfeasance, oppression, and treason Alabama 
includes the taking of passes or of tickets at a discount by 
members of the Legislature or officers exercising judicial 
functions 

Virginia and Delaware started mth a singular proviso In 
those States the Governor was impeachable only when out of 
office The absurdity of tliat commended itself to Delaware in 
1792, to Virginia in 1830 

Up to the time of the Civil War only one Governor had been 
impeached in this country, and that was before there were Con- 
stitutions It was in 1G83 that Seth Sothel, having bought the 
rights of Lord Clarendon, amved in North Carolina as Gov- 
ernor The earlier historians tell us he presented every vice 
that can degrade man or disgrace his nature During the six 
years that he misruled, the dark shades of his character were 
relieved by not a single ray of virtue Profligate m his habits, 
licentious in his tastes, sordid and avaricious in his conduct, he 
marked his administration wuth every kind of extortion. He 
was impeached, imprisoned by the people, and sentenced to 
twelve months exile and to perpetual incapacity for the office 
of Governor. Nevertheless he returned to the other part of the 
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colony, South Carolina, where he afterward held the same 
oflBce.^ Recent writers, with that spirit of toleration and candor 
so marked m present-day historians, do not excoriate Sothel 
qmte so thoroughly They point out that bad though he may 
have been, there were creditable things m his administration 
not wholly consistent with complete depravity. Perhaps he 
was not so black as he was painted 

Since the beginning of the Civil War, a dozen or more Gov- 
ernors have been impeached, most of them Governors of South- 
ern States in the reconstruction period Three Governors have 
been impeached for improper use of State funds, one was 
acquitted, the other two were removed from office The most 
conspicuous case has been that of Governor Sulzer of New 
York Professor Holcombe’s judgment is; “He was removed 
from office nominally on account of filing an incorrect return 
of his campaign expenses and suppressing evidence sought by 
a legislative committee appointed to investigate his alleged 
misconduct He was really unpeached because he had defied 
the pohtical ‘machine’ to which he owed his nomination and 
election and had sought to make himself the leader of the 
‘organization.’” ^ 

In at least two instances judges have been haled before a 
Legislature and put m jeopardy for having declared laivs uncon- 
stitutional In the famous case of Trevett v Weeden, decided 
in Rhode Island in 1786, so often cited in discussions of the 
origin of the power of the courts in this regard, the forms of 
impeachment do not appear to have been observed, but the 
effect was much the same, for after the five judges had on sum- 
mons presented themselves and given their reasons, the As- 
sembly resolved that the reasons were unsatisfactory When 
the terms of the judges expired at the end of the year, the 
Assembly supplanted four of them 

The second case was one of genuine impeachment. A major- 
ity of the Supreme Court of Ohio, Judges Pease, Huntingdon, 
and Tod, held to be unconstitutional part of an act defining the 
duties of justices of the peace Popular indignation rose to a 
high pitch Pease and Tod were duly unpeached, in 1808, but 
were acquitted Huntingdon had been elected Governor amd 
was not included in the proceedings 

^ J H Wheeler, HisioriccX Sketches of NoTth CaroZina, i, 31. 

^ Slate Govemmeni in the United States^ 343 
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The most noted impeachment cases in Congress, those of 
Justice Chase and President Johnson, have been distinctly 
political. Justice Chase was accused of having indulged in 
“highly indecent and extra-judicial reflections upon the United 
States Government,” in the course of a charge to a Maiyland 
grand jury, and with other improper conduct on the bench. 
The proceedings, mstigated and managed by John Randolph, 
were partisan in origin and animus Chase was acquitted 
Johnson’s trial excited the fiercest of political passions He 
escaped by one vote 

By the way, the careless use of the words “impeach” and 
“impeachment” appears moio often in connection with the 
Johnson case than any other, of course because that has been 
the most famous case When high ofiicials are charged, before 
a competent tribunal, with misconduct m office, they are “im- 
peached,” meaning thereby that they are formally accused. 
Johnson was “impeached,” and thereafter upon tnal was ac- 
qmtted. The “impeachmeot” took place in the House, the 
tnal and acquittal in the Senate. 

Because of the burden on Congress of proceedings neces- 
sanly conducted with meticulous and prolonged formality, tw’o 
proposals have been made for amending the Constitution One 
would have let Congress provide by law for a different method 
of impeaching and trying civil officers other than the President, 
Vice President, and Justices of the Supreme Court The second 
would have permitted twelve Senators to try all impeachments 
except those of the President, Vice President, and Chief Justice. 
The virtual impossibility of changing the Constitution in such 
points of detail has prevented action, but something along these 
lines might well be done if there is ever another Federal Con- 
vention, or if, as IS more likely, some day a Commission made 
up of the most eminent state.smcn in the land should be asked 
to recommend a group of minor constitutional changes clearly 
desirable that the machinery of our national government may 
function more smoothly 

In point of interpretation of the Federal Constitution the 
impeachment question most discussed has been that of scope. 
Is impeachment to be confined to acts forbidden by the Consti- 
tution or by statutes? The House Committee on the Judiciary, 
reporting on the English case March 25, 1926, said the better 
sustained and modern view is that the constitutional provision 
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applies not only to high cnmes and misdemeanors as those 
words were understood at common law, but also to acts that 
are not defined as criminal and made subject to indictment, as 
well as those that affect the pubhc welfare Thus an official may 
be impeached for offenses of a political character and for gross 
betrayal of pubhc interests, for abuses or betrayal of trusts, for 
inexcusable neglect of duty, for the tyrannical abuse of power, 
for a breach of official duty by malfeasance or misfeasance; but 
no judge may be impeached for a wrong decision 

History does not teach that on the whole impeachment has 
wrought injustice In few cases can it be said that trial of public 
officials by a political body has ended wrong. Yet the proceed- 
ings are almost open to suspicion of partisan prejudice and 
the worse phases of political mfluence. A better system is de- 
sirable, but nobody has yet conceived what it should be. There 
IS no evidence that the courts would handle the matter more 
advantageously in the long run, and there is grave reason to 
fear it might do them harm. It is true that the present system 
illogically and unscientifically imposes judicial duties now and 
then on a branch of the government without special training 
or fitness to perform them, but instances are so rare and injuries 
have been so few that the practice has really little significance 
in its relation to the doctrine of the separation of powers. 

Appointment 

Colonial and provincial Amenca developed no uniform and 
generally accepted method of selecting men to execute and 
appl5' the laws. In other words, officials and judges were chosen 
in vanous ways. It can, however, be safely said that for the 
greater part this was treated as an executive function. It is not 
needful here to examine in detail what took place in each of the 
colonies and provinces, but in view of problems that are veiy 
much ahve to-day, some attention should be given to the devel- 
opment of methods for controlling chief executives 

For example, take Massachusetts By the charter of that 
colony in 1G29 the Governor, Deputy Governor, and Assistants 
were every month or oftener to hold “a Courtc or Assembhe of 
themselves, for the better ordering and directing of their 
Affairs ” In the Province charter of 1G91 the “Assistants” be- 
came the “Councillors or Assistants,” and the Court or As- 
sembly became “a Council! for the ordering and directing the 
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Affaires of our said Province ” In 1G29 the Governor “and 
such of the Assistants and Freemen of the saide Company as 
shalbe present” were to elect such officers as they should think 
fit and requisite, the evident intent being that they should all 
be on a level m what was a joint action In 1691 this was dis- 
tinctly changed by substituting a procedure for the nomination 
and appomtment of officers by the Governor “with the advice 
and consent of the Councill or Assistants ” 

That phrase “advice and consent” was of ancient origin. It 
has been traced as far back as 759, then describing how a North- 
umbrian king was to proceed. So it was more than a thousand 
years old when John Adams wrote most of the Constitution 
for the new Commonwealth of Massachusetts Probably, how- 
e-ver, he was not aware of its antiquity when he copied it from 
the Charter of 1691. Once at least in the new Constitution 
the “consent” part was omitted, for the Governor might pro- 
rogue “with advice of Council”, and the description of that 
body says “there shall be a council for advising the Governor in 
the executive part of the government ” Furthermore, the Gov- 
ernor shall and may, from tune to time, “hold and keep a Coun- 
cil, for ordering and directing the affairs of the Commonwealth, 
according to the laws of the land ” Nobody famihar with the 
happenings that led up to the quarrel over the Mandamus 
Councillors under the last of the royal Governors, can question 
that Adams and his contemporancs had a very definite purpose 
in using these terms and phrases In those days the words meant 
what they said 

The first State Constitution, that of New Hampshire, put- 
ting ever 3 rthing in the hands of a bi-cameral Legislature, sheds 
no light on the subject. South Carolina, acting next, gives us 
information It created a Privy Council, which was “to advise 
the Piesident” — as the Governor was at first called — “when 
required, but he shall not be bound to consult them, unless in 
cases aftei mentioned.” The cases in question were those of 
minor appointments, which were to be made by the President 
“with the advice and consent of the Privy Council.” By the 
first Constitution of Virginia the Governor was to exercise the 
executive powers of government “with the advice of a Council 
of State”; and that phrase, “with the advice,” appears in con- 
nection with several of the executive powers specified, but 
“consent” is not used New Jersey came next with a Council 
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that in its legislative capacity served as the upper branch. The 
Governor and Council were to be the Court of Appeals, and 
they had the pardoning power, with no apparent discrimination 
between the Governor and the others. The Governor was to 
have the supreme executive power, with an indefinite direction 
or permission to consult the Council. Delaware had a Privy 
Council with few stipulated duties or powers The President 
(Governor) “with the advice and consent of the Council” 
might “embody the militia,” which presumably meant that he 
might caU it out, as we should say, and he might “with the 
advice of the Privy Council” call the General Assembly to- 
gether at a date before the time to which it stood adjourned. 
Pennsylvania vested the supreme executive power in a Presi- 
dent and Council Numerous executive acts were specified as 
to be performed by “the President with the Council,” and the 
language indicates that they were to act as a body. Maryland 
had a Council, “with the advice and consent” or “by the 
advice” whereof the Governor was to perform various func- 
tions As in Delaware he might embody the mihtia with the 
advice and consent of the Council The specified powers of that 
body were deemed of importance enough for a provision that 
when the Council convened as a board for the transaction of 
business, the Governor, presidmg, might vote when the Coun- 
cil was evenly divided In North Caiolma the Council was to 
“advise the Governor in the execution of Ins office,” and the 
phrase “by and with the advice of the Council of State” ap- 
pears in connection with executive powders In Georgia the 
Legislature chose out of its own body an Executive Council, 
and the Governor was to exercise the executive powers of gov- 
ernment “w'lth the advice of the Executive Council ” He 
might preside m it, except when it w'as taking into considera- 
tion and perusing the laws and ordinances offered to it by the 
House of Assembly, in which work it was in effect the upper 
branch of the Legislature 

It IS evident that w'hen the States began to organize, the 
makers of Constitutions were perplexed as to how executive 
officials and judges should be selected. Until the memory of 
the provincial Governors had dimmed, recourse to the legis- 
lative branch w'as natural, however inconsistent with the 
declarations for sepaiation of powers South Carolina acted 
first, putting the important appKnntments in the hands of the 
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Legislature, with election by ballot. This was continued in 
1790, but with the provision that appointments other than 
those of the judges might be directed by law. Election of lead- 
ing oflScials by the people began to appear in 1865, and now 
half a dozen are so chosen 

Virginia at the start gave the election of judges to the Legis- 
lature Justices of the peace, however, were to be appointed by 
the Governor, “with the advice of the Privy Council,” which 
was modified in 1830 so that in case of vacancies or increases in 
number the Governor should appoint on the recommendation 
of the respective county courts, with further change, in 1850, 
to election by the voters. In 1850 the choice of circuit court 
judges was entrusted to the electorate, but in 1870 it was 
returned to the General Assembly, where it remains The first 
Constitution provided that the Secretary, Attorney General, 
and Treasurer should be chosen by the two Houses, and so it 
remained until 1902 when election by the people was substi- 
tuted. 

Through many years the most serious objection to the original 
Constitution of New Jersey was on the score of the blending of 
legislative and executive povers in the Legislature in the mat- 
ter of appointments It was averred that this gave the legis- 
lative branch complete control over the executive, for the Legis- 
lature could displace by dismissal, by the election of others, or 
by the refusal of pay. Said one critic. “The executive is but a 
mere puppet in the hands of the legislative.” Charles R Erd- 
man, Jr , in “The New Jersey Constitution,” speaks of the elec- 
tion period as an annual orgy This was perhaps the chief cause 
for a new Constitution, in 1844, with a long Article on “Ap- 
pointing Power and Tenure of Office,” which turned over to 
the Governor the more important part of the work, subject to 
“the advice and consent of the Senate ” County officials and 
justices of the peace were to be elected by the people. 

In Delaware at the outset the President and General Assem- 
bly were to appoint the justices, the President and Privy Coun- 
cil were to appoint various enumerated officials, the justices 
of the peace were left to the Assembly. In 1792 nearly all the 
appomting power w'as turned over to the Governor, without 
restriction, but in 1897 its use was made subject to the consent 
of a majority of all members elected to the Senate From 1792 
to 1897 the Treasurer was chosen by the House, “with the 
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concurrence of the Senate”; then election by the people was 
substituted, as also was provided for three other State officials. 

Pennsylvania began by giving the appointing power to the 
President, with the Council, turning it over to the Governor 
without restrictions in 1790 when the Council disappeared, but 
the State Treasurer was to be elected by the Legislature. In 
1838 the appointment of judges and judicial officers by the Gov- 
ernor was made subject to confirmation by the Senate, and m 
1850 popular election of judges was substituted. In Maryland 
the Treasurers (there were two of them) and the Commissioners 
of the Loan Office were to be appointed by the House of Dele- 
gates, but otherwise the executive officials and the judges, with 
unimportant exceptions, were to be named by the Governor, 
“with the advice and consent of the Council.” In 1837 the 
Senate was substituted for the Council In 1851 came popular 
election of the judges and higher officials. The Legislature of 
North Carolina elected the judges and higher officials from 1776 
to 1868, when the people took over the task. The only power 
given to the Governor m this connection m 1776 was that of 
fiUmg a vacancy by temporary appointment, “with the advice 
of the Council of State ” Likewise m Georgia the Governor, 
“with the advice of the Executive Council,” was to fill mter- 
mediate vacancies. The early Constitutions in that State pro- 
vided for election of the Governor by the Legislature, and when 
that of 1798 said the judges of the Superior Court were to be 
“elected,” it may have meant by the Legislature. Those of 
the inferior courts were clearly specified as “to be appointed by 
the General Assembly,” and so with the State’s Attorney and 
solicitors. Popular election of justices of the inferior courts 
came in 1812 

New York began with an odd arrangement. The Assembly 
was to name one of the Senators from each of the great districts, 
and the four should do the appointing not otherwise provided for 
specifically m the Constitution With them should sit the 
President (or acting President), who was to “have a casting 
voice, but no other vote.” Hamilton, m No. 77 of “The Federal- 
ist,” made severe strictures on the workmgs of this device, 
based chiefly on their secrecy. It was not known to what extent 
the Governor exercised the right of nomination that he claimed 
to be his “While an unbounded field for cabal and intrigue 
hes open, all idea of responsibihty is lost ” Tivo out of the mcon- 
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siderable number of four men can too often be managed without 
much difhculty. It is frequently not impossible to get nd of 
opposition by regulating the times of meeting in such a manner 
as to render the attendance of membcis of “an uncomplying 
character” inconvenient “From whatever cause it may pro- 
ceed, a great number of very improper appointments are from 
time to time made ” 

Also unique was the device m the New York Constitution 
of 1821 for choosing the Secretary of State, Comptroller, 
Treasurer, Attorney-General, Surveyor-General, and Commis- 
sary-General The two branches were to make a nomination 
for each of these officers; if on meeting together it was found 
that they had nommated the same man, that ended it; other- 
wise they were to elect by jomt ballot The Governor was to 
nominate the judges, and “with the consent of the Senate” to 
appoint them With 1846 came their popular election. 

Massachusetts began by having all judicial officers appointed 
by the Governor, “by and with the advice and consent of the 
Council,” but has since (in 1855) turned over to the electorate 
the choice of the Attorney-General, Sheriffs, and Registers of 
Probate The Secretary of State and the State Treasurer were 
elected by the General Court, the two branches sitting jointly, 
until 1855, when these officers too went on the election ballot. 
Vermont, the only other State to frame a Constitution before 
that of the nation, had the Treasurer elected by the people and 
other “officers” named by the Governor “with the Council” 
There was no specification about the appointment of the higher 
judges in the Constitution of 1777, though the judges of the 
infenor courts were to be elected by the people In 1786 it was 
provided that the General Assembly, “in conjunction with the 
Council,” should elect judges of the Supreme and the several 
county and probate courts, shenffs, and justices of the peace 

The State Constitutions as they now stand show great diver- 
sity in the methods of selecting public officers and the share of 
the legislative branch therein. About thirty of them require 
the Governor’s appointments of certain specified officers to be 
confirmed by the Senate. A dozen or more require election by 
the Legislature, but fortunately the positions to be filled in this 
way are few On the other hand four of the Constitutions, 
those of Ohio, Illinois, Nebraska, and West Virginia, are wise 
enough to declare that no officers shall be elected or appointed 
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by the Legislature, Ohio excepting as otherwise provided m the 
Constitution Texas is unique in stipulating that no member of 
cither House shall vote for any other member for any office 
whatever that may be filled by vote of the Legislature, except 
in such cases as are in the Constitution provided 

It will be seen that when the Federal Convention assembled, 
in 1787, the States had come to no unity of judgment as to how 
judges and officials may best be chosen m a republic The dif- 
ferences of opinion showed themselves repeatedly in the Con- 
vention and w'^erc harmonized but slowly. Of the two plans 
submitted at the outset as a basis for discussion, that of Ran- 
dolph proposed that the judges should be chosen by “the na- 
tional legislature”, that of Pinckney provided for choice of 
the Treasurer by the legislature, of ambassadors and judges 
of the Supremo Court by the Senate, of all other officers by the 
executive “with the consent of the Senate ” 

The controversy that follow'ed W'as a matchmg of dangers 
rather than ments Wilson of Pennsylvania disclosed the reason 
for fearing the legislative branch when he said that this business, 
it was notonous, was the most corruptly managed of any that 
had been committed to legislative bodies “Intrigue, partiahty, 
and concealment were the necessary consequence of appoint- 
ments by numerous bodies ” Gouverneur Morns declared that 
such appointments are ahva 3 ^ w'oisc than those made by single 
irresponsible individuals, or by the people at large. Madison, 
objecting to appointment of the judiciary by the whole legis- 
lature, said many of the members thereof were incompetent 
judges of the requisite qualifications They were too much 
influenced by their partialities The candidate who was pres- 
ent, who had displayed a talent for business in the legislative 
field, who had, perhaps, assisted ignorant members in business 
of their own or of their constituents, or used other winning 
means, would, without any of the essential qualifications for 
an expositor of the laws, prevail over a competitor not having 
these recommendations, but possessed of eveiy necessary accom- 
phshment He proposed appointment by the Senate, wheie- 
upon Sherman and Pinckney withdrew their motion that the 
whole legislature should appomt, and Madison’s proposal pre- 
vailed, nobody objecting 

This was not by any means to end the matter. Along came 
Patterson of New Jersey with still another plan for the new 
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Constitution, one feature of which would have put the appoint- 
ment not only of judges but also of all federal officials whoUy 
in the hands of the executive. This was in the face of what 
Franklm and others had been sa3ong but ten days before 
Franklin had expressed the wish that other modes of choice of 
judges than by either legislature or executive might be sug- 
gested. He then, in what Aladison describes as a brief and 
entertaining manner, related a Scotch mode, in which the nom- 
ination proceeded from the lawyers, who always selected the 
ablest of their profession, in order to get nd of him, and share 
his practice among themselves 

In connection with the veto problem Colonel Mason had 
disclosed his grounds for fear of vesting the executive powers 
in a smgle person The executive, he said, may refuse assent to 
necessary measures, till new appointments shall be referred to 
him; and, having by degrees engrossed all these into his own 
hands, the American executive, like the British, will, by bribery 
and mfluence, save himself the trouble and odium of exerting 
his negative afterward. 

When Hamilton broke his silence w'lth a long speech advocat- 
ing a strong central government, he submitted a plan of which 
one feature was unrestricted power of the chief executive to 
appoint the heads of the departments of war, finance, and foreign 
affairs, with other appointments subject to the approbation or 
rejection of the Senate. Just a month later the matter came up 
for specific discussion. Wilson moved that the judges be 
appointed by the executive instead of by the second branch, 
Gouverneur Moms seconded the motion, and it w'as supported 
by Gorham, but only Massachusetts and Pennsylvania voted 
for it. Then Gorham urged appointment by the executive wnth 
the advice and consent of the second branch. Madison quotes 
him as saying this would be m the mode prescribed by the Con- 
stitution of Massachusetts, which was not quite exact, for in 
Massachusetts appointments were subject to confirmation by 
the Governor’s Council. However, at that time the Councillors 
were chosen out of the membership of the Senate, and if Gor- 
ham was quoted correctly, perhaps he did not mean to go 
beyond the pimciplc of the thing. Maryland and Virginia 
joined with Massachusetts and Pennsylvania in support of 
Gorham’s motion, but the vote was a tie, the Georgia represen- 
tation being absent. 
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When the matter was reached again, Madison renewed his 
suggestion that appointments of judges by the executive should 
stand unless disagreed to by two thirds of the second branch, 
which, it will be observed, is not the same thing as approval by 
two thirds. Gerry strongly objected in this particular and Mad- 
ison yielded the point, changing his motion so that a majonty 
might reject Pinckney and Colonel Mason stood out against 
the proposal, and it was defeated for the time, by six States to 
three, and when the Committee on Detail reported its full 
draft, judges and ambassadors were to be appointed by the 
Senate, a tieasurer by “the legislature,” and other officers by 
the President. In the course of considering this draft section 
by section Read of Delaware moved to strike out the clause 
about the treasurer The legislature was an improper body for 
appointments, he said, those of the State legislatures were a 
proof of it, the executive, being responsible, would make a good 
choice. The motion was defeated by six States to four, but 
better judgment prevailed a month later when General Pinck- 
ney told the Convention that the consequence of appointment 
by joint ballot in South Carolina had been that bad appoint- 
ments were made, and the Legislature would not listen to the 
faults of their own officer. In spite of the opposition of Gor- 
ham, King, and Sherman, the clause was stricken out, by eight 
States to three 

Next the question came up in connection mth the proposal 
to provide a council for the President. Dickinson urged that 
what he called “the great appointments” should be made by 
the legislature, in which case they might properly be con- 
sulted by the executive, but not if made by the executive him- 
self However, when Gouvemeur Morns, seconded by Pinck- 
ney, presented a plan for what he called a Council of State and 
we caU a Cabinet, its membera were to be appointed by the 
President, without mention of confirmation This plan was 
referred to the Committee on Detail, where it seems to have died. 

When appointments came to the front again, Dickinson 
pressed his idea of allowing them to be referred by the gcncial 
legislature to the executives of the several States, a notion that 
would now be looked upon as absurd, but it actually got the 
support of the delegations from Connecticut, Virginia, and 
Georgia, and half that of Maryland. Fortunately six States 
voted it down. 
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Meanwhile the Committee on Detail was busy, and as often 
happens with like committees in conventions, was using its 
power to advantage Doubtless the level-headed men of the 
Convention had a share in its councils Anyhow it was making 
sundry changes without recorded instructions, and among them 
was recasting of the provisions about appointment so that 
ambassadors, other public mmisters, judges of the Supreme 
Court, and all other officers should be named by the President, 
subject to confirmation by the Senate, unless otherwise pro- 
vided in the Constitution. To this a few objections were raised, 
but m vain Mason tried to resurrect his plan for a Council, 
but though supported by Franklm, Wilson, Dickinson, and 
Madison, the Convention stood by its Committee on Detail. 
It had, however, put consuls in the list of presidential appoint- 
ees The final draft added that the Congress might by law vest 
the appointment of such inferior officers as they think proper 
m the President alone, in the courts of law, or in the heads of 
departments, and that the President should have power to fill 
vacancies happening during the recess of the Senate, by grant- 
ing commissions which should expire at the end of their next 
session. 

As the Constitution stands, the order of the words in this 
particular has significance The President “shall nominate, 
and, by and with the advice and consent of the Senate, shall 
appoint.” Clearly he is to take the initiative “Advice” comes 
afterward Compare the language vith that of the hlassachu- 
setts Constitution adopted seven years before, by which the 
specified officers were to be “nominated and appointed by the 
Governor, by and with the advice and consent of the Council ” 
That might be interpreted as moaning, and possibly was meant 
to mean, that the Council should be consulted m advance of 
nomination Such report as we have of the debates in the Fed- 
eral Convention throws no light on the matter, but something 
may be inferred from the fact that the draft plans which were 
the bases for deliberation did not copy the Massachusetts lan- 
guage. Pinckney’s plan would have the President “nominate, 
and with the consent of the Senate, appoint.” Randolph pro- 
posed that the national judiciaiy be “chosen by the national 
legislature” and said nothing about other officials. Later, Gor- 
ham’s report would have empowered the President “to appoint 
to offices m cases not othcnvise provided for,” apparently with- 
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out restnction; the judges, however, were “to be appointed by 
the second branch of the national legislature ” The New Jersey 
plan, presented by Patterson, contemplated an executive com- 
posed of several persons, who were “to appoint all federal 
officers not otheiwise provided for.” 

Nothing further on the subject appears until the report of the 
Committee on Detail September 4, which embodies the lan- 
guage as it now stands. 

This was promptly construed by Hamilton in “The Federal- 
ist" (No. 66) as definitely Iimitmg the share of the Senate. 
“There will, of course,” he said, “be no exertion of choice on the 
part of the Senate. They may defeat one choice of the Execu- 
tive, and oblige him to make another, but they cannot them- 
selves choose — they can only ratify or reject the choice of the 
President.” This was the view taken by Washington, who had 
occasion (August 8, 1789) to make a formal statement to a com- 
mittee of the Senate, appointed to confer with him on the mode 
of communication between the President and the Senate respect- 
ing treaties and nomination His idea was that as nominations 
point to a single object, unconnected m its nature with any 
other object, they had best be made by written messages. “In 
this case the acts of the President and the acts of the Senate 
will stand upon clear, distinct, and responsible ground.” 

For nearly a century no important question of principle 
arose in this field. Then, in 1877, came controversy over the 
right of the Piesident to name his own Cabinet without inter- 
ference by the Senate. It had been hitherto assumed that in 
the matter of the Secretaries the consent of the Senate was 
wholly perfunctoiy Possibly because several Senators wished 
to make trouble for President Hayes for not consulting them in 
making his selections, the whole list was referred to committees 
for examination and report. This aroused strong protest 
throughout the country, resultmg in hasty and favorable action 
on all the nominations Almost half a century passed before 
the issue was raised again, this time with less fortunate result 
This time, in 1925, the Senate rejected President Coolidge’s 
nomination of an Attorney-General. The President sent m the 
nomination again, expressing the hope that “the unbroken 
practice of three generations of permitting the President to 
choose his own Cabinet will not now be changed ” The session 
was soon to end and no action followed befoie adjournment 
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The nominee dechned a recess appointment, and when another 
name was submitted at the next session, it was speedily 
approved. 

A new theory was coming to the front Some Senators, par- 
ticularly those of a “radical” bent of mind, were beginning to 
tlunk it their duty to carry much farther than ever before the 
test of quahfication. They held it to be their right and their 
duty to use past conduct and action as an indication of what is 
hkely to be or even may be future exercise of judgment. Of 
course within limits this is sound. The question is one of degree. 
The thing to be criticized is that in recent instances there has 
been too much ground for fearing that prejudice in the matter 
of what are in fact reasonable and legitimate differences of 
opimon in respect to social problems, has been allowed to over- 
weigh considerations of mental integrity, intellcetual honesty, 
as well as those of experience and capacity 

It IS particularly unfortunate that prejudice related to social 
problems should be coming to play so large a part m the Sena- 
tonal consideration of judicial appointments. To base con- 
clusions as to an appointee’s fitness to be a judge upon his bent 
of mind as shown by an isolated decision of his when presiding 
in some lower court, may be grossly unfair and at best is finical 
If the extreme? to which that sort of thing has been earned of 
late should become an established practice, there may well be 
doubt as to whether the fathers did wisely in giving the Senate 
any part at all in the executive function of choosing men to 
dcteimine what is the law and men to carry the law into effect. 

As a matter of fact the Administration docs better work than 
the Senate could or would do. Through the Attorney-General 
inquiry is made in every direction promising help. W^ere local- 
ity IS involved, bar associations, leading lawyers, members of 
Congress, and others who may be expected to have personal 
acquaintance are consulted. Trouble comes only when the men 
who are to confirm the appointment, the Senators, give the 
“advice” that they infer from the Constitution to be their 
right. Not always has that “advice” been unprejudiced. That 
is true in the case of all kinds of nominations. It is an unfor- 
tunate corollary of the excellent theory that Senators are best 
informed about the citizens of their own States. Out of this has 
come the notion that they should do more than advise, that they 
should dictate. There is every reason why the Executive should 
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consult, none why he should obey Usually this is recognized, 
but now and then a Senator carries the spoils system to the 
extreme and demands an appomtment that he thmks will accrue 
to his personal advantage Happily with the gradual acceptance 
of the spirit of the merit system, the contests between President 
and Senate that have disfigured our pohtical history are becom- 
ing fewer. 

The requirement that the President shall appoint post- 
masters, revenue collectors, marshals, and other United States 
officers (judges excepted) has not worked to universal accept- 
ance More than twoscore amendments to the Constitution 
have been laid before Congress looking to choice by election 
where the law stipulates that the official shall live within the 
State or district involved That remedy would be unfortunate. 
Already we elect far too many administrative officials. It 
would, however, be advantageous if we could find some way of 
relieving Presidents and Senators of the burden now imposed 
on them in the case of many minor officials 

The technique of confirmation has produced much dispute in 
both Federal and State cases It is not a matter of enough 
importance to call for discussion %n extmso here, but attention 
may be called to the exhaustive treatment of the subj’ect in 
the George Otis Smith case by Associate Justice Gordon of the 
District of Columbia Supreme Court, December 6, 1931, and 
by Mr. Justice Brandeis of the Supreme Court of the United 
States, May 2, 1932 After the Senate had notified President 
Hoover of its confirmation of Smith’s appointment as a mem- 
ber and chairman of the Federal Power commission, it sought 
to reconsider the matter under its rules, which permitted that 
to be done on motion made on either of the next two days of 
actual executive session of the Senate after the day of confirma- 
tion The nub of the question was wffiether the Senate had any 
power left after the President had completed the appointment 
Was the President bound in any way by the rules of the Senate? 
If not. Smith could be ousted only by removal Both courts 
held that the President’s action was final This finding was 
equally logical and fortunate Othenvise the Senate might 
expose every appomtment to reconsideration indefinitely by 
the simple expedient of changing its rules so that a motion to 
reconsider would have perpetual life This would correspond 
to what IS said to be the practice of the Socialists, whereunder 
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any of their number elected to office signs a resignation to be 
held by the central authority and produced upon occasion for 
discipline. It would be hard to conceive anything more danger- 
ous to our administrative structure. 

The problem of whether election of officials is primarily a 
legislative, an executive, or a judicial function has much vexed 
the courts. Anyone wishing to review the conflict of argument 
might well start with the case of Sinking Fund Commissioners, 
etc , w. George, 104 Ky. 260 (1898) The Legislature, passing 
an act to create a Board of Pcnitentiaiy Commissioners, had 
provided they should be elected by the General Assembly. In a 
long and learned opinion, dehvered by Judge Thomas H. 
Paynter, the majority held this was within the legislative power. 
In an equally learned opinion Judge George DuRclle held to the 
contrary Three years later the same court, with complexion 
slightly changed, reversed itself, iiitli majority and minority 
opinions again long and learned Abundant citation to other 
cases involving the problem may there bo found 

Judge DuRcllo m his dissenting opinion called attention to 
the fact that the Federal Congiess had never created and at 
the same time filled an office, and had never attempted it but 
once. Doubtless he was refernng to the bill passed by Con- 
gress in 1884 to appoint Fitz John Porter, late a Major General 
of Volunteers, as Colonel in the legular army. President Arthur 
vetoed the bill partly on the ground it would create a new office 
that could be filled only by Porter’s appointment The Presi- 
dent held that Congress had no such power under the Con- 
stitution. 

Study of all the cases may invite the conclusion that at the 
wiU of the legislative branch where there is no constitutional 
barner the appomtmg power may be given to the legislative, 
the executive, or the judicial branch, or to an electorate In 
short, it is not treated as a matter of political theory, but of 
practical expediency. And what good would come from treat- 
ing it otherwise? 


Removal 

It is remarkable and regrettable that the framers of the 
Federal Constitution should have overlooked the matter of 
removal from office Unless something has escaped my notice, 
there are but two references to the subject in the debates as 




OVERLAPPINGS 


131 


recorded by Madison The proposal of Gouvemeur Morris 
for a “council of state,” in effect what we know as the Cabinet, 
specified that its members should be “appomted by the Presi- 
dent dunng pleasure,” but the mam proposal faihng, the subor- 
dinate proposal went with it On the 27th of August, when the 
article relating to the judges came up, Dickmson moved to pro- 
vide “that they may be removed by the executive on the apph- 
cation by the Senate and House of Representatives.” Only 
Connecticut voted for this, but the same thing was m effect 
accomplished by the impeachment provisions 
Alexander Hamilton seems to have taken it for granted that 
removals would have to be approved by the Senate, for he said 
m “The Federalist” (No 77) . “The consent of that body would 
be necessary to displace as well as appoint.” 

The question vexed the very first Congress by reason of a 
provision in a bill establishing one of the Departments that its 
head should be “removable by the President.” It was long 
and earnestly discussed. Madison, who ought to have known 
better what the framers of the Constitution intended than any 
other man in the land, basing his argument on the vesting of 
executive power in the President, did not see how the laws could 
be faithfully executed if an officer when once appointed did 
not depend upon the President for his official existence. Fisher 
Ames and Goodhue of Massachusetts argued to hke effect, and 
were joined by other of the clear thinkers of the new Congress. 
Nevertheless, the opposition in the House was so strong that 
an amendment taking the sting out of the proposal was adopted, 
the requirement being changed to one for certain things to be 
done in the matter of books and papers if the President should 
remove the Secretary. In the Senate opinion was equally di- 
vided and Vice-President John Adams had to break a tie by 
voting in favor of the measure as the House had amended it 
The problem next came to the front when Andrew Jackson 
removed Duane, Secretary of the Treasury, because Duane 
refused to withdraw all public funds from the United States 
Bank When the President sent m the nomination of Taney to 
succeed Duane, it gave Webster, Clay, and Calhoun their 
chance to begin a memorable attack on the Administration 
For three months the Senate debated the resolutions of con- 
demnation that then were adopted In the course of the debate 
the Senate asked the Picsidcnt to give it information as to why 
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Duane had been removed The President in refusmg declared 
that he possessed the exclusive power of removal. 

Daniel Webster, speaking on a bill that had been introduced 
as a result of the Duane controverey, said he thought the power 
of removal went along with the power to appoint, and should 
have been regarded as part of it, and exercised by the same 
hands Consequently he thought erroneous the decision of 
1789, but as it had been recognized by practice and recognized 
by subsequent laws, it would better be acted upon accordingly 
for the present, without admittmg that Congress might not 
thereafter reverse the decision. 

A generation later another hostile Congress took issue vnth 
the President likewise, but this time over a bill that had passed, 
the Tenure of Office Act, providing m substance that vanous 
civil officers should remain m office until the appointment of 
successors had been consented to by the Senate President 
Johnson sent back the bill mth an admirable veto message tell- 
ing the history of the question and defending the constitutional 
interpretation that had thus far prevailed, but by a strictly 
partisan vote the bill was passed over the veto Johnson’s 
refusal to enforce the Act, and his attempt to remove Secretaiy 
Stanton against the n ish of the Senate, led to his impeachment 
Afterward the Act was repealed piecemeal. 

When Cleveland came in, there remained a requirement that 
within thirty days after the convening of Congress following 
a recess m the course of which a removal had been made, the 
President should send in the name of a successor The Presi- 
dent complying wth this, the Senate undertook to say it would 
not confirm until it had received from the Attorney General, 
upon whom the request had m form been made, the President’s 
rca.sons for the removal. The controversy ended upon the dis- 
covery that the term of office of the man removed had been 
completed before the request of the Senate had been made. In 
Mr Cleveland’s second term. May 26, 1893, he removed a Dis- 
trict Attorney. The case was taken into the Court of Claims, 
and thence to the Supreme Court, which held that the repeal of 
the Tenure of Office statute conceded again to the President 
the power of removal if it had been taken from him by the 
original Act.‘ 

Next of importance came the veto of the Budget Bill by Pres- 

1 Parsons v United States, 167 U S 324 (1896) 
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ident Wilson, June 4, 1920, because it provided that the Comp- 
troller General and the Assistant Comptroller General, who 
were to be appointed by the President with the advice and con- 
sent of the Senate, nught be removed at any time by a concurrent 
resolution of Congress, for certain specified causes and for no 
other reason The veto was sustamed, but soon after Mr. Hard- 
ing became President the bill was again passed and then signed. 
This time, however, it was provided that the removal should 
be by joint resolution. The distinction is that all joint resolu- 
tions except in the matter of constitutional amendment go to 
the President like bills, but concurrent resolutions do not. 

The Act said that the officials m question shall not be removed 
except for the causes specified, “and in no other manner except 
by impeachment " This would seem to leave the door open, 
or at any rate ajar, for some President to raise the question of 
constitutionality on the ground that he may not be restricted 
m any way whatever If the question ever reaches the Supreme 
Court, it will presumably be argued in behalf of Congress that 
in creating the General Accounting Office, of which the Comp- 
troller General was to be the head, the Act said he should be 
“independent of the executive departments,” in other words 
an agency of the legislative branch and therefore subject to its 
sole control If the Comptroller General is the agent of Con- 
gress, responsible directly and only to Congress, then there 
may be ground for holding that it can remove him without 
regard to powers constitutionally lodged in the executive 
branch Whether that would hold also m the case of officers to 
whom legislative powers of some sort have been granted, as in 
the case of the Interstate Commerce Commission, is a further 
question of mterest. Under somewhat like conditions the legis- 
lative power over certain State officers has been sustamed m 
Pennsylvania, but the question has not as yet reached the 
Federal Supreme Court 

The unrestricted power of the President to remove executive 
officials from offices filled by Presidential appointment received 
at last definite adjudication (save for the possibility of reversal) 
in the case of Myers v. United States, 272 U S. 62 (1926) Pres- 
ident Wilson had removed Myers, a postmaster, without the 
consent of the Senate, although the Act creating the office that 
Myers held had required such consent for the removal to be 
valid. The case was ably argued by two of the most eminent 
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lawyers m the country, Senator George Wharton Pepper, speak- 
ing as amicus curiae, for the Senate, and Sohcitor General 
James M. Beck for the Preadent. By a six to three decision 
the Court supported the Preadent, thus probably endmg a con- 
troversy that had begun when Congress began, one hundred 
and thirty-seven years before. 

The conclusion of the Court, while of course reached purely 
as a matter of constitutional mtcrpretation, to my mind accords 
with expediency In the selection of appointees a Chief Execu- 
tive must perforce rely largely on the knowledge and judgment 
of others, for he can rarely have personal acquaintance with 
candidates. Senators arc more hkcly to know and presumedly 
in better position to judge. To jom the Senate with the Presi- 
dent IS therefore defensible, even though at times the weak- 
nesses of human nature pervert the result. When removal is 
the question, the situation is quite different. Then the Executive 
knows or can easily learn all the facts. He ought to exercise 
disciplinary authority alone, unhampered. 

The friction accompanying the controversy over the question 
has naturally led to proposals for amending the Federal Con- 
stitution m this particular. Nearly a score of amendments have 
been introduced, looking to restricting the power of the Presi- 
dent Whether proposing to make definite a share of the power 
by the Senate, or to give the whole of it to one or both Houses, 
all have failed to get senous attention. No change is likely 
unless some day through a convention or otherwise there comes 
oppoitumty to alter minor details of the Constitution. 

In nine of the States the Govcrn> has by himself power of 
removal, usually for causes specifiou in the Constitution, such 
as incompctency, neglect of duty, or malfeasance in oflice. 
Florida requires the consent of the Senate. Pennsylvania gives 
him the power of removing elected officers, with specified excep- 
tions, on address of the Legislature, and three other States 
require address of the Legislature, with varying conditions. 
Indiana, Louisiana, and Virgima entrust removal to the Legis- 
lature, hkcwise under varying conditions. In seven of the States 
conviction by the court results in removal, still a gaiTi under 
varying conditions. In about a score of the States removal is 
to be provided for by law. 

Where the constitutions arc not clear in giving or placing the 
power, the matter has reached the courts, where the weight of 


OVERLAPPINGS 


135 


opinion seems to have been that removal is not an implicit 
power of a Chief Executive. Some attempt has been made to 
declare it a judicial power, forfeiture of office to be declared by 
a court upon proof of malfeasance or other cause seemmg suffi- 
cient to the judicial mind The leading case on the subject is 
that of Field v The People, 3 111 79 (1839), which decided that 
an Illinois Governor may not remove a Secretary of State. 
There you may find the views of the Chief Justice and of a dis- 
senting Justice set forth to the extent of more than a hundred 
pages 


Treaties 

The Constitution submitted to the States by the Convention 
of 1787 provided that the President should have power, by and 
with the advice of the Senate, to make treaties This at once 
led many critics to say that the House ought to have a share. 
That and the further question of whether in fact the Constitu- 
tion, by other provisions, does give the House a share have led 
to the chief discussions of the treaty-making power. The fiist 
in the Flouse itself produced WTangling and stiifc that have 
rarely if ever been surpassed m our pohtical battles Trouble 
reached its height w'hen the House voted to request the Presi- 
dent to lay before it a copy of the instructions, with all the cor- 
respondence and other documents, relating to the mission of 
John Jay to England as envoy e.xtraordinary for the purpose 
of making wuth that country a treaty which should ensure peace. 
Washington took a week to consider and then sent to the House 
a message concluding as follows 

“As, therefore, it is perfectly clear to my understanding 
that the assent of the House of Representatives is not necessary 
to the validity of a treaty, as the treaty with Great Britain 
exhibits in itself all the objects requiring legislative provision, 
and on these the papers called for can throw"^ no light, and as it 
IS essential to the due administration of the Government that 
the boundaries fixed by the Constitution betwwn the different 
departments should be preserved, a just regard to the Consti- 
tution and to the duty of my office, under aU the circumstances 
of this case, forbids a comphance with your request ” 

Go Washington 

In retort the House passed twm resolutions — one disclaim- 
ing the wish to have “any agency in making treaties,” and the 
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other insisting that when the House called on the President 
for information, it was not incumbent on them to state the pur- 
pose for which it was wanted. 

Next followed fourteen days of dispute over whether the 
House would enact the legislation necessary to give effect to 
the treaty with Engla n d and three other treaties The debate, 
with that which had preceded, covered nearly every constitu- 
tional aspect of the relation of the House to treaties that ingen- 
uity has so far discovered. On the pending question the vote 
in Committee of the Whole was a tie, and the resolution was 
sent to the House sitting as such by only the casting vote of the 
Chairman of the Committee. In the House it prevailed, fifty- 
one to forty-eight The speech of Fisher Ames is believed to 
have won the battle for the Federahsts. 

Ninety years later the question came to the surface again 
because of a series of commercial treaties that would restrict 
the power of Congress to lay duties on certain merchandise, 
and after the World War the delay of the Senate in ratifying 
the treaty of Versailles, revived discussion, but w ith no effect. 
Intermittently the controversy has been carried on outside 
Congress ever since the Jay treaty. If you would study the 
arguments exhaustively, read the opposing views as set forth 
by Henry St George Tucker in “Limitations of the Treaty- 
making Power” and Chailes Henry Butler in "The Treaty- 
making Power under the Constitution of the United States”; 
also speeches in the House by Mr Tucker, looked upon by his 
colleagues not only as an authority in matters constitutional 
but also as one of the most respected and beloved members, and 
by Theodore E Burton, who during long service in House and 
Senate disproved the allegation that in our time there have 
been in Congress no such statesmen as of old ^ Fnendship past 
or present with all three of these gentlemen disinclines me to 
attempt the role of referee and the controversy is so largely 
academic that only brief conclusion is here desirable The fact 
IS that whether right or wrong, the House has the whip-hand by 
reason of its exclusive power to start appropriations, so that 
whenever it wants to, it can nullify any treaty that requires 
the spending of money in order to give it effect This has made 
the real question one of morals rather than of mechanics. 

Reflect, then, upon whether the House is under any ethical 

* Congressional Record, May 17 and 20, 1922 
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obligation to approve whatever has been agreed upon by the 
President and the Senate. No matter what your answer and 
regardless of what the House may hereafter do, the fact is that 
so far the House has taken but one view of the matter. Mr. 
Butler has said no treaty has ever been made and ratified, by 
which the faith of the Union has been pledged, that the House 
has not fully earned out by enacting the necessary legislation 
so far as appropriations and modifications of existing law have 
been concerned, indeed, instances might be cited in which mem- 
bers of the House of Representatives have waived party and 
personal feelings so that there could be no question as to the 
good faith of the United States in carrying out treaty stipula- 
tions To be sure. Representative Samuel W. McCall, writing 
in “The Business of Congress” (ch I) said that more than one 
treaty has lapsed because of necessary legislation, but avoiding 
the labor necessary to check up the facts, it may suffice to say 
that certainly in general the House has acquiesced. 

Perhaps Mr McCall had m mind treaties nullified at some 
considerable time after they were made. Congress has repealed 
treaties and the courts have held it possessed that power, as 
for instance in the Head Money cases, 112 U S. 580 (1884). 

The Supreme Court has several times said that the authority 
to enter into treaties does not extend so far as to authorize what 
the Constitution forbids One of the objections to the Roose- 
velt arbitration treaties of 1904 was that they would delegate 
the treaty-making pov er to the President. The forms or pow- 
ers of the departments of government may not be changed by 
treaties It has not come to my knowledge that a treaty of the 
United States has ever been declared unconstitutional. Once 
the issue was raised, m the United States District Court, in 
California, over the right to compel a consul of France to pro- 
duce a document in his possession * The Sixth Amendment to 
the Constitution says that the accused in a criminal prosecu- 
tion shall have the nght to have compulsory process for obtain- 
ing witnesses in his favor. A treaty with France had said that 
consuls should never be compelled to appear in court as wit- 
nesses. The court held for the treaty as against the Constitu- 
tion, partly because the constitutional provision should in such 
a matter 3neld to the law of nations, and partly because the 
First Congress restricted (April 30, 1794) “process to such as is 

* In re Dillon, 7 Sawyer SGl (1864) 
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usually granted.” The syllabus in the Dillon case reads to the 
effect that the constitutional provision does not authorize the 
issuing of the process desired to consuls ivho, by express treaty, 
are not amenable to the process of the courts, but the case went 
off on another point. It is probable that the Supreme Court 
would go far to sustain the constitutionality of a treaty The 
exercise of “a power which must belong to and reside some- 
whem in every civilized government” must be sustained if 
possible. 

Question has arisen chiefly through conflicting provisions 
within the Constitution itself For example, while it says that 
treaties shall be “the supreme law of the land,” and therefore to 
that extent puts the lawmaking power in the hands of the Pres- 
ident and Senate, it also says that “all bills for raising revenue 
shall originate m the House of Representatives” and that “the 
Congress shall have power to levy and collect taxes, duties, 
imports and excises, to pay the debts,” etc , “Congress” of 
course including both House and Senate. Can the President and 
Senate make a treaty affecting the revenue'^ Able lav yois have 
differed. Those of the House have kept it steadfastly against 
interference with its prerogatives Those of the Senate have 
not put the issue to the test 

Naturally the long and sharp contest m our Senate over the 
Treaty of Versailles after the World War revived discussion of 
our treaty-making methods. Among the proposals of change 
was, for instance, that of Samuel W McCall, who had been a 
member of the House from Massachusetts for a score of years 
and then Governor of that State He suggested taking the 
power of approving treaties from the Senate and giving it to 
the House ^ Were the issue paramount, the people in their 
election of Representatives could give their judgment. Two 
objections present themselves to such a program, it is hard 
to imagine that such an issue would ever be paramount, and 
equally hard to believe that an electorate could intelligently 
and wisely pass judgment on that sort of an issue. Our present 
method may at times have disappointed. Certainly it has 
failed to secure two things the fathers expected — secrecy and 
dispatch. Yet it is far from clear that any other method yet 
suggested would work better. 

The declaring of war was placed among the functions of our 

1 "Again the Senate,” Atlantic Monthly, September, 1920 
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legislative branch by the Federal Convention of 1787. Charles 
Pinckney’s plan, submitted as a basis for discussion, gave it to 
the Senate, and so did Hamilton’s draft of his views. Without 
discussion m the Convention, as far as Madison’s journal dis- 
closes, the Committee on Detail gave the power to “the legis- 
lature” (for which term "the Congress” was substituted m the 
final draft), and said it should “make” war. JMadison and 
Gerry preferred “declare,” as “leaving to the executive the 
power to repel sudden attacks ” hlason also preferred “de- 
clare ” Pinckney persisted in his view that the Senate would 
be the best depositary, being more acquainted with foreign 
affairs, and more capable of proper resolutions, and when 
“declare” had been substituted for “make” by a vote of eight 
States to one, he moved to strike out the whole elause, which 
was disagreed to without call of States Butler, seconded by 
Gerry, moved to give the Legislature the power of peace, as 
they were to have that of war, but this was unanimously nega- 
tived and our Constitution is silent on that phase of the matter. 

In England the King, acting on the advice of his Ministers, 
makes war Parliament has no direct way of starting or stop- 
ping a war, but it may take a hand by address to the Crown or 
by resolutions of condemnation, and the House of Commons 
may refuse to vote supplies. Inasmuch, however, as the Cab- 
inet IS in effect a committee of the House of Commons, and the 
dominating committee until defeated, war can be said to be 
at least in part a function of the British legislative branch. 


CHAPTER V 

THE VETO POWER 

“Veto” is the Latin word meaning “I forbid.” Two hundred 
years after the founding of Rome the plebeians, oppressed by the 
patricians, seceded to the height three miles out of the city ever 
afterward known as Mons Sacer. They refused to return untd 
they were solemnly assured that they might elect Tnbunes, to 
whom was committed the protection of their rights. These offi- 
cials could forbid the enforcement of a consul’s command in- 
fnnging the liberties of the citizens, the execution of any sen- 
tence, the levying of any taxes, the enhstmg of any troops, in 
short, almost anything administrative. In the course of time 
they became able to forbid even decrees of the Senate or indeed 
the discussion of any question Originally designed to protect 
the people, the powxr was in the end disastrous; it came to be 
employed for oppressing the lower orders, excluding them from 
the councils of the nation, and making them the tools of dema- 
gogues. 

At least occasionally the tnbimcs used the word “veto,” but 
manifestly with a purpose and scope quite different from that 
which it now has. There w'as no mheritance of the Roman idea 
in the act of the Norman liings to which nc trace the institution 
of to-day In the early years of Parliament the King granted its 
petitions by framing and signing a law, or he denied them After 
Parliament took over the framing of law's, it was still the duty of 
the King to approve or disapprove. The formal act of approval 
became, as it still is, purely perfunctory For a long time it did 
not even seriously embarass the monarch. As Macaulay ob- 
served,‘ nothmg could be more natural than that a King should 
not think it worth while to refuse his assent to a statute wnth 
which he could dispense whenever he saw fit 

Disapproval was of more consequence. Queen Ehzabeth on 
one occasion refused her assent to forty-eight bills. It was one 
of the royal pow’ers contested by the Long Parhament. In 1642 
the Long Parhament asserted the right to enact law's without the 
approval of Charles I When he refused to approve a bill that 

‘ Hwtory of England, ch xviii. 
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would have deprived him of control of the mihtia, they enacted 
it as an ordinance, which the Royalists declared to be political 
heresy. The lack of royal assent was one of the reasons for formal 
declaration, after Charles II had been restored to the throne, 
that all the laws enacted under the Commonwealth were null 
and void. 

William III, having solemnly renounced the dispensing power 
by the Bill of Rights, found in the veto his only chance to assert 
himself. He vetoed more bills than all the Stuarts put together. 
At the same time, however, came development of the responsible 
Ministry idea, with which the veto was inconsistent, for a King 
could not well veto a bill his mmisters had put through Parlia- 
ment. Queen Anne, m 1707, rejecting a bill for setthng the 
militia in Scotland, exercised the power for what will probably 
have been the last time in England. George III affirmed the 
right, but did not exercise it. Late in his reign he told Lord 
Eldon that once when Thurlow brought bills to him, after reading 
several Thurlow stopped and said, “It is all damned nonsense 
trjnng to make you understand them, and you had better ac- 
cept them at once.” That view of it the Kmg seems to have 
accepted perforce 

With the planting of colonies in America came two kinds of 
executive interference with legislation, one by the King through 
his administrative agencies m England, the other by his Gover- 
nors acting within the colonies themselves. The first was not 
really the exercise of a veto power, but of a repeahng power. 
Manifestly the months required for intercommunication made 
it out of the question to require that laws should not take effect 
until approved by the Crown Of necessity they were permitted 
to be m effect until the Crown disallowed them, in case it saw 
fit so to do. Evasion was easy The legislatures would proceed 
by way of “Resolves,” which they held need not be submitted 
to the Board of Trade; or if the charter exempted laws not to be 
in force beyond a specified period, say five years, the canny law- 
makers would make the life of a law perhaps four years and a 
half, then re-enaetmg it for a like term; or they would re-enact 
a disallowed law under a new title. The disputes over these 
things helped to ripen revolt. 

While by reason of charter differences precise generalization 
is impossible, it may be said that in general the nght of Gover- 
nors to prevent the birth of laws and the right of the Crown to 
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put them to death became the normal thing after colonial 
America became provincial America. To harmonize practice 
took the greater part of a century. The only restriction put on 
the General Assembly of Virgima by the charter of 1611-12 was 
that the laws and ordinances it might make should not be con- 
trary to the laws and statutes of England, but the Ordinance and 
Constitution of the Treasurer, Council and Company in England, 
for a Council of State and General Assembly, July 24, 1621, 
read — “reserving to the Governor always a Negative Voice ” 
The Massachusetts Bay charter of 1629 had only the restriction 
that the laws and ordinances should not be contrary or repug- 
nant to the laws and statutes of the realm. The charter of 1691, 
however, reserved to the Governor the negative voice, and also 
gave it to the Pnvy Council, which was to have three years for 
rejection. The Maryland charter to Lord Baltimore in 1632 
gave him practically complete authority and under it he en- 
forced the prerogative of the veto. The Connecticut charter of 
1662 said nothing about any negative on the part of the Gover- 
nor. His only share m laivnaaking came from his being ex officio 
a member of the Council He presided over it, and by an act 
passed in 1698 was allowed a casting vote m case that body should 
be evenly divided 

The Rhode Island charter of 1663 also refrained from giving 
the Governor power to negative laws In 1731, Governor 
Jencks, justly disapproving of the act of the General Assembly 
by which an issue of bills of credit to the amount of £60,000 had 
been decreed, “negatived” the bill His power to do this was 
immediately contested The question went by appeal to the law 
officers of the Crown, m London, and the decision there reached 
by an examination of the provisions of the charter, sustained the 
claun of the General A^mbly, and settled it that “in this 
charter no negative voice is given to the Governor,” and that 
when the Governor is present “he is merely a part of the Assem- 
bly and included by the majority ” ^ It was also decided that 
“the King himself had no power reserved in the charter either to 
sanction or to veto any act of the Assembly that was not m- 
consistent with the laws of England ” 

Under the Concession and Agreement of the Lords Propnetors 
of the Province of New Caesarea, or New Jersey (1664), the 
laws were to have effect for a year but no longer unless confirmed 

1 W E Foster, Town Gozernmeni in Rhode Island, 27 


THE VETO POWER 


143 


by the Lords Proprietors. An explanatory declaration of 1672 
specified that the laws were to be confirmed by the Governor 
and Council. As the Governor was to appoint his Council, this 
was equivalent to the absolute veto power On the other hand 
the agreements as to West New Jersey stipulated that the Gov- 
ernor should not suspend or defer the sigmng, seahng, and con- 
firming of such laws as the General Assembly might make. The 
Fundamental Constitutions for East New Jersey (1683), giving 
the Governor two votes in the Common Council, specifically 
said he “shall no ways pretend to any negative vote ” 

Locke’s elaborate Fundamental Constitutions of Carolina 
(1669) prescribed that no act or order of Parhament should 
have any force unless ratified m open Parhament by the Pala- 
tine or his deputy, and three more of the Lords Proprietors or 
their deputies, and then it was not to continue m force beyond 
the next biennial Parhament unless m the meantime ratified 
under the hand and seal of the Palatine himself The Commis- 
sion constituting a President and Council for New Hampshire 
in 1680 directed that the laws should be approved and allowed 
by them, subject to further confiimation by the Pnvy Council. 
The Commission issued in the next century to Bennmg Went- 
worth contained this proviso: “And to the End that nothing 
may be passed or done by our said Council or Assembly to the 
Prejudice of us our Heirs & Successors We wdl & ordain that you 
the said Bennmg Wentworth shall have & enjoy a negative Voice 
in the making & Passing of all laws & Statutes & ordinances as 
aforesaid,” etc. 

Under Penn’s Charter of Liberties (1682) the Governor of 
Pennsylvania was to have “a treble voice” m the Provincial 
Council, which was to prepare laws for the approval of the Gen- 
eral Assembly, but apparently he had no veto power The 
Frame of Government, however, containing forty fundamental 
laws, was not to be changed without the consent of the Gover- 
nor, his heirs or assigns, and six parts of seven of the freemen. 
When m 1696 Markham’s modified Frame of Government added 
a power of initiative on the part of the General Assembly, it 
was provided that bills must receive the assent of the Gover- 
nor, vnth the advice of the Council The Charter of Privileges 
under which Pennsylvania lived from 1701 to the Revolution, 
required confirmation of laws by the Governor Benjamin 
Frankhn said in the debate in the Federal Convention on the 
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veto power, June 4, 1787, he had had some experience of this 
check in the executive on the legislature under the proprietary 
government of Pennsylvania. The negative of the Governor 
was constantly made use of to extort money No good law what- 
ever could be passed without a private bargain with him. An 
increase of his salary, or some donation, was always made a 
condition, till at last it became a regular practice to have orders 
in his favor, on the treasury, presented along with the bills to 
be signed, so that ho might actually receive the former before he 
should sign the latter When the Indians wore scalping the West- 
ern people, and notice of it arrived, the concurrence of the Gov- 
ernor in the means of self-defence could not be got till it was 
agreed that his estate should be exempted from taxation; so 
that the people were to fight for the security of the property, 
whilst he was to bear no share of the burden ^ 

In New York as long as the Governor sat with the Council, 
he passed on bills at a session of the Council, the Assembly not 
being present. After he stopped sitting with the Council, in 
consequence of a decision of the Lords of Trade in 1735, it was 
the custom for him to meet with the Council and Assembly in 
joint session, there consider the bills, and sign such as met his 
approval * 


In the Constitutions 

It will be seen that at the time of the Revolution most of the 
colonies were thoroughly familiar with a share by the Governor 
in determining what their laws should be. Also, they had long 
been annoyed by the delays and other irritations due to the need 
of having their statutes passed upon by the home authorities 
Indeed the first three of the facts submitted to a candid world 
by the Declaration of Independence, as part of the history of 
repeated injuries and usurpations by the King, were these: 

“He has refused his Assent to Laws, the most wholesome and 
necessary for the public good 

“He has forbidden his Governors to pass Laws of immediate 
and pressing importance, unless suspended m their operation 
till his Assent should be obtamed; and when so suspended, he 
has utterly neglected to attend to them 

“He has refused to pass other Laws for the accommodation 
> EUiot's Debates, v, 152. 

• C. Z. Lincoln, Consliluhomd Htslorv of New York, i, 443 
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of large districts of people, unless those people would relinquish 
the right of Representation to the Legislature, a right inestim- 
able to them and formidable to tyrants only.” 

Naturally when the new States came to draft Constitutions, 
they had httle wish to give their executives any controlling part 
m legislation. New Hampshire started off with a President 
elected by the upper branch, but having no more authority 
than a mere presiding officer. South Carohna indeed followed 
with a President who had an absolute veto, but a biU might be 
brought m again after an adjournment of three days by the 
General Assembly and Legislative Council This Constitution 
was only a temporary affair for immediate needs, and the re- 
vision of two years later took away the veto from the Executive. 

Virginia, New Jersey, and Delaware provided nothing m the 
nature of a veto. Then came Pennsylvania, groping for some way 
to get mature consideration of laws without giving the Executive 
any share m the matter Its remedy was that all bills of a public 
nature should be printed for the consideration of the people 
before they were read m Gcncml Assembly the last time for 
debate and amendment, and that, except on occasions of sud- 
den necessity, they should not be passed into laws until the next 
session This was quite inadequate and lasted only until 1790, 
when the veto was substituted. 

Maryland, North Carolma, and Georgia put nothing on the 
subject into their first Constitutions Then New York pro- 
duced a new idea. The Constitution drafted by John Jay and 
adopted m 1777 created a Council of Revision, consisting of the 
Governor, the Chancellor, and the judges of the Supreme Court 
or any two of them. If this Council returned any bill within 
ten days, or if m case of adjournment within ten days of passage 
it returned the bill on the first day of the next session, the bill 
could become law only by the approval of two thirds of the 
members present m each House. It is significant that the very 
first biU the Council rejected was rejected on the ground of ex- 
pediency alone. 

This Council lasted forty-four years In that tune it returned 
128 out of 6,590 bills passed, and as only seventeen of those re- 
turned could get the two-thirds vote necessary to make them 
law, the inference is warranted that on the whole the work of 
the Council was wise and salutary When m 1872 a revival of 
the idea was urged upon the Constitutional Commission, a com- 
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mittee reporting adversely held that the experiment had signally 
failed. C Z Lincoln, the able author of the “Constitutional 
History of New York,” takes issue with this. “I cannot be- 
heve,” he says (ii, 508), “that the committee carefully examined 
the history of the first Council of Revision. My study of its 
records and work leads me to the conclusion that instead of 
having ‘signally failed’ it was a signal success as a part of our 
early legislative system. It fully appreciated its responsibility 
for legislation, and its vetoes and other memoranda concerning 
bills show that it brought to its duties broad scholarship, de- 
voted patriotism, judicial learning, and ability of the highest 
order, and a sincere purpose to enact only such laws as should 
conserve the best intciests of the State ” 

Politics brought the Council to grief Its troubles grew out of 
the War of 1812 Chancellor Kent as a member of the Council 
objected to a pnvatceiing act passed m 1814 The two Houses 
of the Legislature sought to uphold tiie arm of the President and 
support Congress, vhile the Chancellor and the judges were 
Pederalists and opposed to the war This aroused the ire of a 
fighting Demociat, Martin Van Buron, who was to become 
President of the United States He crossed swords with the 
learned Kent and in the end came out the victor His chance 
came in the Convention of 1821 “I object to the Council,” he 
there declared, “because it inevitably connects the judiciary — 
those who, with pure hearts and sound heads, should preside in 
the sanctuaries of justice — wuth the intrigues and collisions of 
party strife, because it tends to make our judges politicians, and 
because such has been its practical effect ” Governor Tompkins 
said he believed the framers of the Constitution meant to limit 
the j'unsdiction of the Council to the consideration of constitu- 
tional objections to bills “The Council has become the third 
branch of the Legislature, inth a control equal to two thirds of 
all the representative branches ” Almost without a friend, it 
went by the board 

The proposal of Erastus Brooks to the Commission of 1872 
was that the Council should be revived with a different member- 
ship, for it Avas to consist of tw^o Senators, the chief justice or 
one of the judges of the Court of Appeals, the Attorney General, 
and the Governor, the judges and Senators Avere to be designated 
by the Governor Lincoln (ii, 508) judiciously objects to the 
Senators, for they must have aheady passed on the proposed 
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legislation and would here sit in review of former action. But 
he takes issue ivith the committee that reported the amendment 
adversely, in respect of its opimon that “while it might be in 
some respects a valuable safeguard against hasty and improper 
legislation, it would probably be found too cumbersome and 
dilatory in its operation to meet with general approbation ” 
Illinois has been the only State to copy the New York device 
The revisory Council created by its first Constitution (1818) was 
to consist of the Governor and the judges of the Supreme Court. 
The New York requirement of a two-tliirds vote for re-passage 
was changed to a majority of members elected The system was 
used for thirty years In that time 104 bills were disapproved 
as compared with 3158 enacted into law, or somewhat more 
than thiee per cent, and of those disapproved only eleven per 
cent were passed over the veto. The messages of the Council 
arc said to have been characterized by ability and insight ^ 
Governor Thomas Ford in his histoiy of Illinois tells of two 
instances in which the Council failed to prevent bad legislation. 
In 1821 the Governor and judges on returning a biU to charter 
a State bank, an absurd measure to furmsh money and relieve 
debtors, objected to it as unconstitutional and me.xpedient. 
“It was passed m the spirit of brute force triumphing over the 
power of intellect” (p 46). The Supreme Court of the United 
States afterward, in another case, held the pnnciple unconstitu- 
tional In 1837 the disastrous mtcrnal improvement system 
became law in spite of the objection of the Governor and judges. 
Ford says (p 180) “It is a singular fact that all the foolish and 
ruinous measures which ever passed an lUinois Legislature 
would have been vetoed by the Governor for the time licmg, if 
he had possessed the constitutional power.” His book vas com- 
pleted in 1850, two years after what we now think of as the veto 
went into the Illinois Constitution Presumably he had in mind 
the absolute veto The Council had been killed under much the 
same circumstances as m New York The Democrats were 
distrustful of the Supreme Court. It had been Whig up to 1841, 
when the Democrats packed it by increasing its members from 
four to nine Though this gave them the control of the court 
for the time being, they were unwilling to let it retain the veto 
power, preferring a strong veto m the hands of the Governor. 
Vermont, copying in 1777 much of the Pennsylvania Con- 

^ UnivcTsiiy of Illinois iiludies in the Sonal ScicnceSy March, 1017, 49, 50 
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stitution, improved on it in this particular with a provision 
perhaps suggested by the New York idea, to the effect that bills 
should be laid before the Governor and Council, “for their 
perusal and proposals of amendment ” In 1786 the section was 
changed so that aU bdls, whether public or not, should be laid 
before the Governor and Council, if they returned a biU with 
proposals of amendment that were not agreed to, it was to be 
witW their power to suspend final passage until the next 
session, otherwise the final passage took place at once; bills 
not returned within five days, “or before the rising of the 
Legislature,” were to become law This system prevailed until 
the veto was provided in 1836 

It will be seen that in 1780 Pennsylvania was suspending the 
final passage of pubhc bills until the next session, Vermont was 
domg hkew'ise, but giving the Governor and Council opportun- 
ity to propose amendments; New York was permitting a 
Council of Revision, combimng executive and judiciary, to 
require reconsideration and passage by a two-thirds vote. 
Then Massachusetts, profiting by the expenence of these other 
States and blessed by the genius of Jolin Adams, hit upon the 
solution of the difficulty that was to be generally accepted 
There was nothmg radically novel in the expedient, for it was 
simply the New York plan modified by reducing the member- 
ship of the Council of Revision to one — the Governor 

It seems to me that Mason in “The Veto Power” (p 16) went 
somewhat far afield in suggestmg that the Massachusetts men 
in giving to the Governor the suspensive veto may have had in 
mmd the refusal of Charles I to approve the bill for regulat- 
ing the militia, the bill that rapidly led to civil war. Parlia- 
ment, indeed, afterw'ard gave this bill the force of law wuthout 
the Kmg’s signature and it may have been the first instance 
where law was made m England by representatives of the 
people without royal share in the transaction. For more than 
a decade before that, however, the colonists of Massachusetts 
Bay had been making laws without the necessity of executive 
approval, they continued in the practice for nearly half a cen- 
tury longer, and in two of the New England colonies the Gov- 
ernor never had a right to reject bills The credit for the sus- 
pensive device should go to Pennsylvania, perhaps to Benjamin 
Franklin; and it was New York that developed this phase of 
the system. 




THE VETO POWER 


149 


The significant thing in the action of Massachusetts was the 
centering of the veto power in the hands of the Executive. 
Already her people had tired of being without a separate 
Executive They wanted a Governor and they wanted bim 
to be something more than a figurehead Theophilus Parsons, 
Jr., in his memoir of his father, the Chief Justice, says (p 46) 
one of the reasons for the decisive rejection of the Constitution 
submitted in 1778 was that the proposed Constitution so care- 
fully avoided a strong government that the Executive was a 
mere cipher. “The Governor and Lieutenant-Governor vere 
both members of the Senate, and the twenty-second section 
contained an express provision that ‘the Governor shall have 
no negative as Governor in any matter pointed out by the 
Constitution to be done by the Governor and Senate, but 
shall have an equal voice with any Senator on any question 
before them.’ It was this last objection which weighed most 
with many persons.” So when the Convention of 1780 assembled, 
Adams had no difiiculty in getting it to accept a “supreme 
executive magistrate,” who was to have some real control over 
legislation 

It IS singular that, so far as I have observed, the word “veto” 
appears m none of our Constitutions, save incidentally. Cer- 
tainly it was not in common use among the men who framed the 
earliest of them. “Negative” was the famihar term. That 
appeared in “the negative voice” over wdiich the Massachusetts 
Bay colonists disputed when they were w'orking out the rela- 
tions between the General Court and the Court of Assistants 
(or Magistrates), and shaping our bi-cameral system After 
the right of one branch of the legislative body to negative the 
other had been established, two other kinds of the negative 
interested the disputatious, that exercised by Governors and 
that exercised by the Crown. With Revolution the pow'er of 
Governors became for a time the paramount question, out of 
it developing w'hat we know as the “veto ” system. The other 
question, however, was not dead, but sleeping, to find itself m 
a new form: “Should the Nation to be created control the law- 
making of its component parts, the States ‘i’ ” 

The differences of opinion this aiouscd m the Federal Con- 
vention and the fortunate outcome of the controversy have 
been too much neglected Sometimes it is of almost as much 
interest to know what wc escaped, and how, as it is to know 
what we secured. 
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Each of the drafts submitted to the Convention as a basis 
for discussion answered the question with a restricted affirma- 
tive That of Randolph would have empowered the National 
Legislature to negative State laws in its opinion contravenmg 
the Articles of Union or any treaty Charles Pinckney’s draft 
omitted the negative on treaties, but m other language said 
much the same thing about State laws When the Randolph 
provision was first reached, with a slight modification as to 
treaties, it was, upon Doctor Franklin’s motion, agreed to with- 
out debate or dissent. That was by no means to end the matter. 
Eight days later it was reconsidered, and Pinckney moved 
“that the National Legislature should have authority to nega- 
tive all laws which they should think improper.” Strangely 
enough, Madison, perhaps on the whole the wisest man in the 
Convention in matter of pohtical science, and the man to whom 
more than to any other we owe the frame work of the national 
government under v hich we have so well functioned, made an 
earnest speech in support of Pinckney, and so did James Wilson, 
another of the groat men of the Convention Gerry and Bedford 
saved the day with arguments that led to rejection of Pinckney’s 
motion, throe States to seven, Madison carrying his own State 
by a margin of but one vote. 

Ten days later came Alexander Plamilton " ’th a powerful 
plea for strong central authority, but going much beyond the 
views of the greater part of the Conve. ' on In the sketch he 
submitted embodjung his ideas he pr. ’ .-d not only that State 

laws contrary to the Constitution or Ian s of the United States 
should be utterly void, but also that “the better to prevent such 
laws being passed, the Governor or President of each State 
shall be appointed by the General Government, and shall 
have a negative upon the laws about to be passed in the State 
of which he is Governor or President " No such proposal, 
however, was ever brought to a vote 

The next day Madison criticized the Patterson or New Jersey 
plan for “not giving to the general councils any negative on 
the will of the particular States ” On the other hand Lansing 
asked if it were conceivable that the General Legislature would 
have the leisure for such a task “There will, on the most 
moderate calculation, be as many acts sent up from the States 
as there are days m the year.” (Now it would be twenty or 
thirty times that ) 
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Weeks passed and as the Convention was drawing to its 
close Pinckney made one more attempt to give the veto power 
to Congress over all State laws “interfering, m the opinion of 
the Legislature, with the general mterests and harmony of the 
Union ” He softened the proposal a bit by adding the require- 
ment of a two-thirds vote of “the members,” which may or 
may not have been meant to mclude all the members elected, 
rather than of those present at the moment Whether for this 
or some undisclosed reason, he did better this time, losing only 
by the narrow margin of six States to five Possibly the vote 
of but one man m one of the six delegations opposed, may have 
prevented a thing we can now see would have been calamitous 
Madison himself, in the paper that is printed as an Introduc- 
tion to his Journal, a paper WTitten late m life, said that although 
“the votes on it were more than once equally divided, it was 
finally and justly abandoned, as, apart from other objections, 
it was not practicable among so many States, increasmg m 
number, and enacting, each of them, so many laws ” Surely 
we ought to be thanlcful that his earlier judgment did not pre- 
vail 

Let it not be overlooked, however, that the Constitution as we 
have it does give Congress power to annul some State legis- 
lation Congress may by law alter regulations prescribed by a 
State Legislature as to the times, places, and manner of hold- 
ing elections for Senators and Representatives Its consent is 
necessary for the laying of any imposts or duties on imports or 
exports by a State, except what may be absolutely necessary 
for executing its inspection laws, and all laws relating thereto 
are subject to its “revision and control ” No State without 
the consent of Congress shall “lay any duty of tonnage, keep 
troops or ships of war in time of peace, enter into any agree- 
ment or compact with another State, or with a foreign power, 
or engage in war, unless actually invaded, or in such immment 
danger as will not admit of delay ” Congress has had no oc- 
casion to use most of these powera, but occasionally they have 
been of importance, as in the case of agreements or compacts 
between States, recently brought to the front by power and 
harbor problems 

We have observed that when the Federal Convention met, 
m the eleven years since the Declaration of Independence, only 
two of the States, New York and Massachusetts, had so far 
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overcome their prejudice against Executives as to let them give 
their Governors any substantial control over the Legislatures. 
The result had been hasty, ill-considered lawmaking to such 
degree that thoughtful men were alarmed and the need of some 
check on a national legislature was generally felt The real 
question was what form the check should take The Convention 
had at command the experience of several years with the New 
York and Massachusetts methods 

It was Elbndge Gerry of Massachusetts who, when the sub- 
ject first came up, upheld the method his State had chosen, 
against the New York idea of having judges in the council of 
revision. He prevailed by a vote of eight States to two, but those 
who lost felt so strongly in the matter that when the subject 
was brought up again, there was long and earnest debate. 

James Wilson of Pennsylvania preferred the New York 
device, and so he moved “that the supreme national judiciary 
should be associated with the Executive m the revisionary 
power.” Said he “Laws may be unjust, may be unwise, may 
be dangerous, may be destructive, and yet may not be so un- 
constitutional as to justify the judges in refusing to give them 
effect. Let them have a share m the revisionary power, and 
they will have an opportunity of taking notice of those charac- 
ters of a law, and of counteracting, by the weight of their opm- 
lons, the improper views of the legislature.” Nathaniel Gorham 
thought the judges were not to be presumed to possess any 
peculiar knowledge of the mere policy of public measures. 
Oliver Ellsworth heartily approved the motion. The aid of 
the judges would give more wisdom and firmness to the execu- 
tive They would possess a systematic and accurate knowledge 
of the laws, which the Executive could not be expected always 
to possess 

James Madison considered the object of the motion as of 
great importance It would be useful to the judiciary depart- 
ment by giving it an additional opportunity of defending itself 
against legislative encroachments It would be useful to the 
Executive by inspinng additional confidence and firmness in 
exertmg the revisionary power It would be useful to the legis- 
lature, by the valuable assistance it would give m preserving a 
consistency, conciseness, perspicuity, and technical propriety 
in the laws — qualities peculiarly necessaiy, and yet shamefully 
wanting in our republican codes. 
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George Mason said he had always been a friend to the proviso. 
Elbndge Gerry saw in it an improper coalition between the 
executive and judiciary departments. Caleb Strong agreed 
that the power of makmg ought to be kept distinct from that 
of expounding laws Gouvemeur Morris thought there was the 
justest ground to fear want of firmness on the part of the Execu- 
tive in resistmg encroachments of the legislative, and was ex- 
tremely apprehensive that the auxiliary firmness and weight of 
the judiciary would not supply the deficiency Luther Martin 
was of the opmion that a knowledge of mankind, and of legis- 
lative affairs, could not be presumed to belong in a higher de- 
gree to the judges than to the legislature John Rutledge thought 
the judges, of all men, the most unfit to be concerned m the 
revisionarj' council The judges ought never to give their 
opimon on a law tiU it comes before them. 

By the narrowest of margins the judges were left out of the 
veto machinery. Connecticut, Maryland, and Virginia voted 
Yes, Massachusetts, Delaware, North and South Carolina voted 
No, Pennsylvania and Georgia were divided; New Jersey’s 
representation was not present Hamilton had been left help- 
less, without a vote, by the defection of the other New York 
delegates Those from New Hampshire did not arrive until 
two days later 

Hamilton had his chance to speak his mind in “The Fed- 
eralist ” In Number 73 of that invaluable series he says the 
Massachusetts plan w'as preferred (1) lest the judges, “who are 
to be the interpreters of the law, might receive an improper 
bias, from having given a previous opinion in then revisionary 
capacities”; and (2) lest “by being often associated mth the 
Executive, they might be induced to embark too far in the 
political views of that magistrate, and thus a dangerous com- 
bination might by degrees be cemented between the executive 
and judiciary departments ” He defended the veto power on 
the ground that without it, the Executive would be absolutely 
unable to defend himself against the depredation of the legis- 
lative branches. “He might be gradually stripped of his au- 
thorities by successive resolutions, or annihilated by a single 
vote ” Also* “It furnishes an additional security against the 
enaction of improper laws It establishes a salutary check upon 
the legislative body, calculated to guard the community against 
the effects of faction, precipitancy, or of any impulse unfriendly 
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to the public good, which may happen to influence a majonty 
of that body ” 

The force of the Federal example led Georgia m 1789, Penn- 
sylvania in 1790, and New Hampshire in 1792 to adopt sub- 
stantially the Massachusetts plan The chief modification was 
in the matter of bills sent to the Governor just before adjourn- 
ment Massachusetts had overlooked this difficulty, and had 
merely provided that a bill should become law if not returned 
within five days after it had been presented to the Governor. 
The Federal Constitution gave the President ten days, but if 
Congress by adjournment should prevent the return of a biU, 
it was not to become law, at any rate if unsigned Georgia and 
New Hampshire took this plan, with a five-day limit Penn- 
sylvama preferred the ten-day limit and also borrowed from 
New York by providing that an unsigned bill should become 
law unless sent back within three days after the next meeting 
of the Legislature Kentucky in 1792 copied Pennsylvania 
Delaware, however, revising its Constitution in that same year, 
declined to give the veto power to the Govemor 

From that time on, the movement for a while made slow 
progress The new spirit of democracy, artificially stimulated 
by the French Revolution, revived the dread of the Executive 
that had so powerfully affected the original State Constitutions 
Tennessee and Ohio came into the Union without the veto. 
Kentucky, revising her Constitution in 1799, permitted a ma- 
jority of the members elected m each House to override the 
Governor’s objections 

After the forces that made Jefferson President had become 
sobered, the veto gained m favor, and beginning with Louisiana 
in 1812 no new State except West Virginia has come into the 
Union without it in some form or other. Louisiana preferred 
the New York time schedule Some of the others followed the 
Kentucky modification in giving the ovemding power to a 
majonty Of the older States Connecticut put the veto into 
her first Constitution (1818) and New Jersey adopted it in 
1844. The others were slow in coming to it, but after the Civil 
War they fell into line one after another until now North 
Carolina alone refuses to give the Govemor any check on legis- 
lation. 

The pnnciple of the veto has won dominance because the 
temper of the people has reversed itself When our forefathers 
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revolted, it was largely because of hatred and fear of executives. 
Now they mistrust, and many of them fear if not hate, their 
representative assemblies As typical of the change in attitude, 
note what Maryland gave as the reason for putting the veto 
into the Constitution adopted m 1897 “To guard against hasty 
or partial legislation and encroachments of the Legislative 
Department upon the co-ordinate. Executive and Judicial De- 
partments ” The voltefacc is interesting — and instructive 

It was a wise precaution New Jersey took m providing that 
neither House shall vote upon a veto measure, on the same day 
it receives a bill returned The veto is not likely to have fair 
treatment if action is taken before the hostility it arouses has 
had at least twenty-four houi-s to moderate Furthermore, 
though absentees may technically be presumed to take all 
risks, yet there is enough of legitimate absenee to make it 
reasonable that important votes shall not be had without warn- 
ing In the lack of constitutional requirement or legislative 
rule, vetoes ought by custom to go over to the next day Costa 
Rica goes to an extreme in the matter Its Constitution re- 
quires that a vetoed bill must be discussed in three debates if 
it has been objected to as a v hole, or in two if the Executive has 
offered amendments Surely no President or Governor could 
ask for more protection 

Inasmuch as the veto is inconsistent with responsible (Cabinet) 
government, and as m these days that form prevails almost 
every^vhere except in the United States, little light is to be 
thrown on the subject by the expenence of other nations. As 
a matter of historical interest it may be noted that the French 
Constitution of 1791, destined to collapse within a year, gave 
the King a negative on the acts of the Assembly, with some feeble 
limitations If he refused his assent and the following two 
Assemblies should successively present the same bill in the same 
terms, it was then to become law 

Procedure of the same sort may be used in Norway There 
if m spite of the King’s veto a measure passes vuthout change 
three regular Storthings convened after three successive regular 
elections, and separated from each other by at least two inter- 
vemng regular sessions, it is to become law. The process is 
slow, but several important measures have prevailed by means 
of it, against the stiong opposition of the King It has been used 
but once since the coming of ministerial responsibility and is 
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not likely to be used again The pnnciple, of course, js in essence 
that now applied m the relations between the Enghsh House 
of Lords and the House of Commons Kindred procedure was 
adopted by Finland, but with requirements not so stiff. There 
a vetoed measure prevails if adopted after a new election without 
amendment and by absolute majority. In Lithuania the Presi- 
dent can postpone promulgation and have a referendum unless 
the measure was originally declared urgent by a three-quarters 
majority or unless it is passed over his veto by a three-quarters 
majority. The Constitution that Germany adopted after the 
World War required the President to promulgate a measure 
passed by a three-fifths vote of the Reichstag or else to submit it 
to a referendum. Also he could postpone for referendum a 
measure passed by both Houses. 

In Canada the Governor-General, or in other words the 
Dominion Government, may within a year disallow a provincial 
enactment held to be mimical to the general interest of the 
Dominion. It is now the view that this may be legitimately 
done only where a bill passed by a provincial Legislature is 
plainly beyond its powers, ultra mres A Lieutenant-Governor 
may hold a bill to await the judgment of the Governor-General 
and in that case it cannot go mto effect unless official notice of 
approval is received within a year Comparatively few bills 
have been disallowed. 

In Ireland the procedure is much the same as in Canada, 
the representative of the Crown having the nght to reserve a 
bill to await the ICing’s pleasure, which is to be expressed within 
a year. 


Amount and Nature of Use 

The use of the vetoes by Governors is increasing, but not 
with a regulanty warranting definite deductions States vaiy 
greatly in the matter. In 1915 m New York 223 bills were vetoed 
out of 980. In the same year Governor Brumbaugh of Penn- 
sylvama vetoed 272 measures, more than a quarter of all that 
came to him, and the Governor of California vetoed 225 out 
of 996. In 1917 Governor Lowden of Illin ois vetoed 69 out 
of 407, the largest number smee the 72 vetoed by Governor 
Palmer in 1869-70 

On the other hand, though the first three Governors of Iowa 
used the power nineteen times, in the last sixty years it has been 
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used only something more than thirty times. In Massachusetts 
from 1911 to 1915 inclusive, with Governors of a party other 
than that of a majority of the Legislature, there were eighty- 
seven vetoes, and in the case of twenty-eight of these the meas- 
ure was repassed by the necessary two-thirds vote. In 1916 
and 1917 together, with Governor and a majority of the Legis- 
lature of the same party, there were twenty-one vetoes, of which 
but one was overridden; m two cases the veto was laid on the 
table and a substitute bill was passed that met the Governor's 
approval. The average for the seven years was a little more 
than fifteen a year The total number of Acts and Resolves 
becoming law in that penod was 6249, an average of 893 a 
year, so that less than two per cent of the measures sent to the 
Governor were vetoed. Taking the country through, m 1915 
about seven per cent of the bills passed were vetoed m whole 
or in part. In Pennsylvania from 1901 to 1924 there were vetoed 
fifty-three biUs appropriating money, with an average of 121 
appropriation bills reduced each session and 115 single-item 
bills scaled down ^ The power to veto in part, so far chiefly 
confined to items in appropriation bills, is one of the factors 
making difficult any companson with earlier records. 

If we had comprehensive statistics as to the number of in- 
stances m which the judgment of the Governor came to be 
accepted by the Legislature durmg a senes of years, they would 
shed some light on the question of comparative efficiency, but 
not clanfy it completely, for the important elements of partisan- 
ship and personal populanty cannot be appraised. When the 
Governor and a majority of a Legislature are of the same party, 
the legislators are loath to overnde a veto, however unwise 
they may think it to be. In some Legislatures the Governor 
has so many fnends that fair judgment on his vetoes is out of 
the question, and m others a bitterly hostile faction will favor 
anythmg the Governor opposes. Therefore not much weight 
IS to be attached to the fact that m 1915 m Michigan more than 
half of fourteen vetoes were overruled by a two-thirds vote; or 
on the other hand to the fact that in only five out of thirty-nme 
States were any bills or parts of bills passed over the veto; that 
out of a total of 1066 vetoes only twenty-two failed; that when 
this was written, in Illinois since 1870 only two bills had been 
passed without the Governor’s approval, and that m Iowa none 

* American Political Science Review, November, 1924 
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at all had been so passed If, however, it is taken into account 
that Iowa has in sixty ycais averaged only about one veto every 
two years, the record would seem high testimony of the ex- 
cellence of Iowa lawmaking during aU the penod when Legis- 
latures are said to have become degenerate, and a remarkable 
refutation of the slanders to the contrary so commonly accepted 

Another muddling factor in the attempt to generalize comes 
from the power of the Governor to let measures become law 
without his signature It is never certain whether he does this 
because he will not endorse a measure he has not had time to 
investigate, or because he mildly opposes, or because he is 
manufactuimg political capital For example, who will under- 
take to appraise the motives of David B Hill of New York? 
In thirty-eight ycais his predecessors had allow^ed only 94 out 
of 22,052 bills to become law' without action on their part, but 
in seven years Hill allowed 982 out of 4709 thus to become law' * 
Benjamin F Butler, pugnacious Governor of Massachusetts, 
in 1883 allowed 48 measures to go on the statute book without 
approval In 1917 Governor Lowden or Illinois so treated 113 
measures 

The use of the veto power by the Presidents naturally has 
aroused the most discussion From it we may get light on the 
basic pnnciplos involved The outstanding things are the 
increase in the use of the power and the change in the concep- 
tion of its puipose. Some at least of the men who devised it, 
took a broad view of its function. Alexander Hamilton said in 
the Federalist (No 73). “The primary inducement to confer- 
ring the power in question upon the Executive is, to enable him 
to defend himself, the sccondaiy one is to increase the chances 
m favor of the community against the passing of bad law's, 
through haste, inadvertence, or design ” Oliver Ellsworth said 
at the fiist session of the Senate that the President is, as regards 
the passage of bills, but a part of Congress ^ 

The Presidents themselves, however, began with a much nar- 
rower theory Washington vetoed but two biUs One, an ap- 
portionment bill, he sent back on the ground of unconstitution- 
ality Jefferson urged him to it not only on that ground, but 
also in order to assert a power that otherwise the people might 
come to believe w'as never to be exercised The, objection to the 

^ The Nahon^ May 19, 1892 

* Woodrow Wilson, CoTKjressional Goiernmeni, 52 
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other measure was that it was ill-drawn and contradictoiy 
My own examination of it discloses nothing save a difference 
in judgment; but of course we are to assume that any reasons 
advanced by our first President werc sincere Neither Adams 
nor Jefferson vetoed any bill Jefferson’s opinion was that 
“unless the President’s mind, on a view of everything which is 
urged for and against the bill, is tolerably clear that it is un- 
authorized by the Constitution — if the pro and con hang so 
even as to balance his judgment — a just respect for the wisdom 
of the legislature would naturally decide the balance m favor 
of their opinion ” Madison and ilonroc in sixteen years vetoed 
but seven measures, six of them on constitutional giounds and 
one on account of a defect in drafting John Qmncy Adams 
vetoed nothing 

For two-score years, then, after the framing of the Constitu- 
tion, it was supposed that the veto should confine itself to con- 
stitutionality and form Then came Andrew Jackson v ith the 
far wider conception that it should go to expediency. He was 
the fiist of the Presidents to set up his judgment in matter of 
substance as superior to that of the two Houses of Congress 
To his enemies this seemed arrogant, insolent, despotic It 
threw the opposition Senators mto a rage Henry Clay declared : 
“The veto is haidly reconcilable with the genius of repicsenta- 
tivo government It is totally irreconcilable with it if it is to be 
employed in respect to the expediency of measures, as well as 
their constitutionality ’’ Webster, Calhoun, and Ewing joined 
in the denunciation, and their speeches were used as campaign 
documents The popular verdict ivas significant Not wholly 
by reason of Jackson’s view and use of the veto, but at least 
partly on account of it, he was re-clccted with 219 electoral 
votes out of 286 

The Whigs refused to accept the verdict. They kept on 
denouncing what they deemed a dangerous abuse What was 
their dismay, then, after they had gained control by electing 
Plarrison, and his untimely death had put Tyler in the IlTiite 
House, to find Tyler renouncing their doctnne by his veto of 
Henry Clay’s Bank Bills ' A week after the second veto the AVhig 
members of Congress issued an Address to the people, in w Inch 
they declared that one of the duties their party felt itself called 
upon to perform, “conspicuously and prominently above all 
others,” w^as “a leduction of the Executive power by a further 
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limitation of the veto so as to secure obedience to the pubhc 
will as expressed by the immediate representatives of the people 
and the States, with no other control than that winch is indis- 
pensable to avert hasty or unconstitutional legislation.” They 
proposed to place on their party banner, “The will of the people 
uncontrolled by the will of any one man.” ‘ 

The next year Clay proposed constitutional amendments 
empowenng Congress to pass a bill over the President’s veto 
by a majority vote, and presented his arguments carefully. 
Really and m practice, he held, £his veto power drew after it the 
power of imtiating laws, and in its effects must ultimately 
amount to conferring upon the Executive the entire legislative 
power of the government “With the power to initiate and the 
power to consummate legislation, to give vitality and vigor to 
eveiy law, or to stnke it dead at his pleasure, the President must 
ultimately become the ruler of the nation.” 

Is it not singular how so many great men have foreseen ex- 
tremities never reached! 

Clay clung to his rancor, and when again a candidate for the 
Presidency, m 1846, one of the few positions his friends could 
induce him to take was that he would not use the veto power 
“except in cases of clear violation of the Constitution, or mani- 
fest haste or want of consideration by Congress.” 

Polk, m his message of December, 1848, came out clearly with 
the doctrine that was to prevail. “The people, by the Con- 
stitution,” he said, “have commanded the President, as much 
as they have commanded the legislative branch of the govern- 
ment, to execute their will. They have said to him in the Con- 
stitution, which they require he shall take a solemn oath to 
support, that if Congress pass any bill which he cannot approve, 
‘he shall return it to the House in which it originated, with his 
objections.’ If it be said that the representatives m the popular 
branch of Congress are chosen directly by the people, it is 
answered, the people elect the President If both Houses repre- 
sent the States and the people, so does the President. The 
President represents in the executive department the whole 
people of the United States, as each member of the legislative 
department represents portions of them.” 

One of the Whigs who had fought Polk was Abraham Lincoln. 
In a brief paper that he wrote as being what he thought the 

* Niles' Register, lxi, 36, .September 3, 1841 
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Whig candidate, General Taylor, ought to say, we find: “Were I 
President, I should desire the legislation of the country to rest 
with Congress, uninfluenced by the Executive in its ongin or 
progress, and undisturbed by the veto unless in veiy special 
and clear cases.” ^ General Taylor himself declared that the 
veto power should never be exercised “except in cases of clear 
violation of the Constitution, or manifest haste and want of 
consideration by Congress.” 

Lincoln was to modify his view somewhat. When he him- 
self had been chosen President, he said m a speech at Pittsburg, 
February 15, 1861: “By the Constitution, the Executive may 
recommend measures which he may think proper, and he may 
veto those he thinlvs improper, and it is supposed that he may 
add to these certain indirect influences to affect the action of 
Congress. My political education strongly mchnes me against a 
veiy free use of any of these moans by the Executive to control 
the legislation of the country ” * 

It was with Andrew Johnson that the controversy became 
acnmonious again, as it is apt to do whenever an Executive is 
out of harmony with his Congress or Legislature Johnson 
vetoed twenty-one bills, including the chief measures for Re- 
construction; fifteen of them were passed over his veto It is 
often stated that he was the first President whose veto was over- 
ndden, but this is not the case, for one bill was passed m spite 
of Tyler’s objections, and five bills became law against the will 
of Pierce 

Grant went over to what had been the Democratic view. He 
vetoed 43 measures, besides letting 136 become law without his 
signature For one veto he gave as a reason that it was “a 
departure from the true principles of finance, national interest, 
national obligations to creditors, congressional promises, party 
pledges (of both pohtical paities), and personal views and 
promises made by me in every annual message sent to Congress 
and in each inaugural address.” 

Cleveland wielded the veto power more than any other 
President thus far He vetoed more bills than all his predeces- 
sors put together — 346 in all, besides a dozen pocket vetoes. 
With his customary directness, he put himself squarely on record 
with the opinion that the veto power was given “for the purpose 

^ Addresses and Letters of Ahraham Lincoln, i, 134 

* H J Raymond, Life and Public Services of Abraham Lincoln, 139 
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of invoking the exercise of executive judgment and inviting 
independent executive action ” Most of his vetoes were of 
pension bills The Senate Committee that considered these, 
still looked at the other side of the shield, declaring; “It cannot 
be mamtained upon any fair construction of the Constitution that 
the power of executive disapproval ought to be exercised upon 
acts of this character for the sole reason that the President 
differs in opinion from Congress upon a mere question of the 
weight of testimony, or upon the expediency of a special act, 
winch subserves a proper general purpose and which imperils no 
power of any other department ” 

Nevertheless practice has now established beyond dispute 
by anybody but theorists, that the President may exercise 
judgment and may veto on the ground of expediency President 
Taft unquestionably voiced present-day opinion when he wrote: 
“If anything has been established by actual precedents, it is 
that a President in signing or withholding signatuie must con- 
sidei the ivisdom of a bill as one of those responsible for its 
cliaiactcr and effect " ‘ lYoodiow Y'llson, long before he be- 
came President, reached a like conclusion “In the exercise of 
the power of veto,” he said, “the President acts not as the execu- 
tive but as a third branch of the logislatuie - At least one of our 
Supreme Courts has given to the same doctrine the weight of 
judicial sanction. In Commonwealth v Barnett, 199 Pa St. IGl, 
Justice AlitchcU, delivering the majority opinion, said. “The 
governor is an integral pait of the lawmaking power of the 
State . . His disapproval, commonly knowm as a veto, is es- 
sentially a legislative act The fact that the Governor is limited 
to negation or concurrence and cannot affirmatively initiate or 
amend legislation, does not take away the legislative character 
of his act, any more than the w'ant of power m the Senate of 
the United States to originate revenue bills changes its standing 
as a co-ordinate branch of Congress. In this view ah the au- 
thorities concur ” 

So learned an authority on constitutional law as Doctor Von 
Holst has taken the opposite ground He bases his argument on 
the very first section of the first Article of the Constitution; 
“All legislative powers herein granted shall be vested m a Con- 
gress of the United States, whieli shall eonsist of a Senate and 
House of Representatives ” From this he concludes that the co- 

^ Our Chief Majistrate, 16 * Congressional Government^ 52 
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operation of the President in the matter of legislation is in- 
tended only as a control “Congress alone," he declares, “is 
the author of the laws. If the President has objections to raise 
against the legislative conclusions of Congress, he is m duty 
bound to submit the latter for reconsideration. Then, m order 
to become laws, they must receive a two-thirds majonty in 
each House. It is, therefore, unquestionably an abuse of lan- 
guage that the refusal to approve a bill should be called a veto, 
not only in ordinary speech, but also in official terminology. 
The word is not to be found in the Constitution. It is borrowed 
from a date of affairs essentially different and does not har- 
monize with the constitutional nature of the President’s co- 
operation in legislation ” ^ 

It IS true enough that the name is unfortunate. The thin g 
itself, however, has become definite and is vital, regardless of 
whether it is or is not what the authors of Constitutions meant 
it should be 

An episode in Massachusetts may show how thoroughly, even 
if unconsciously, no have come to attach the legislative 
character to the veto Governor Eugene N Foss, an owner of 
much land, had before his election appeared at a hcanng of a 
legislative committee m favor of a bill for a certain street ex- 
tension While ho was in office a bill to that end came up to 
him and in May, 1911, he vetoed it, giving the facts, and saying 
“It must be evident, however, that an interest m property 
affected by this bill disqualifies me from having any pait m 
this legislation, and leaves me no alternative but to veto the 
measure ” A few days before, ho had allowed a similar bill, 
concerning a street m the same general locality, but presumably 
not affecting his intciest so closely, to become a law without 
his signature 

Notice the unhesitating assumption of Mr Foss that to sign 
would be to take a part m legislation But did he play no pait 
in it with his veto'’ There is a pretty dilemma The casuists 
may get much delight from arguing it Is law made when change 
of statute or exception to statute is refused'’ Is the negative 
loss of a command than the affiimative? 

The nature of the veto power has been considered by the 
courts. In a California case involving the signature of the 
Governor after adjoin nnient (which ivas held not permissible), 

' Conslilutwnal Law of the United Slates, 113 


164 


LEGISLATIVE PRORT.EMS 


the court said “in approving a law he is not supposed to act in 
the capacity of the executive magistrate of the State, whose 
duty it is to see that the laws are properly executed, but as a 
part of the legislative branch of the government ” ^ Later in 
the same State, however, the court brought out what has be- 
come the prevailing view, to the effect that it does not follow 
because elsewhere in the Constitution the Governor was in- 
cluded as part of the lainnakmg power, such with reference to 
the law about adopting city charters was the effect of the pro- 
vision: “The legislative power of this State shall be vested in a 
Senate and Assembly, which shall be designated as the Legis- 
lature of the State of Cahfomia ” The Court said “the Governor 
is not, in fact, a part of the legislature,” and also said that “the 
legislature is one thing and the lawmakmg power of the State 
another ” ^ 

In West Virginia, where a law is to go into effect ninety days 
after the passage of a bill, question rose as to whether “passage” 
means the day of passing the two branches. The court there 
held that the Governor’s veto amounted to an appeal for re- 
consideration by the legislative branch, and not to a defeasance 
of the passage of the bill. It interpreted the action of the Gov- 
ernor as deliberative, not legislative. Justification for this was 
found in the fact that a bill could be passed over this veto by a 
bare majority, “showing that it was not intended that he should 
have any legislative power, not even the casting vote.” Head- 
ing of the West Virginia Constitution indicates that the court 
ignored one consideration. There although if the second branch 
amends, the first must agree by a majority of all members 
elected, yet otherwise it would seem that a majority of those 
present suffices, in which case inasmuch as passage over a veto 
requires a majority of all elected, it might be argued that he 
does in some measure have legislative power ® 

In a New York case it was contended that the Legislature 
might give immunity to witnesses because it was the sole cus- 
todian of the legislative power Justice Cardozo, however, said 
it is not the sole custodian, the power is divided between the 
Governor and the Legislature, the one as much as the other is 
an essential factor in the process.* 

* Fowler s Pierce, 2 Cal 165 (1856) 

’ Brooks V Fischer, 70 Cal 17 1 (1S99). 

» State a Mounts, 36 W Va 179 (1892) 

* Matter of Doyle, 257 N Y 244 (1931) 
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Another phase of the matter was brought out that same year 
by the Michigan court. Said Justice Fead: “The veto power is 
a legislative function, although it is not affirmative and crea- 
tive, but IS strictly negative and destructive.” ^ This would 
seem to be open to question if legislating and lawmakmg are 
the same thing, for surely the making of anything is creative. 
Even the repeal of a law is m some sense creative, for it changes 
status. To prevent the enactment of a law does not change status. 

Is THE Institution Satisfactohy? 

Of more practical unportance is the question whether what 
we call the veto is m its present application a useful and satis- 
factory mstitution. A Texas Professor of Government (Herman 
G James) said m the Awiencan Political Science Review for May, 
1915: “That the veto power given to the Governor is both 
actually and potentially a very powerful political weapon of 
control over the legislative body, is admitted, but it is difficult 
if not impossible to show that it has worked out for good or is 
likely to do so. If the executive and the legislative are politically 
in accord the veto is superfluous, if they are not m accord it 
is a certain means of producing deadlock and halting all pro- 
gress.” It would be hard to find a more instructive illustration 
of the danger m generalizing as the result of a circumscribed 
observation of facts. Further study might have informed Pro- 
fessor James of scores of useful vetoes where Governor and 
Legislature were politically in accord, and other scores where, 
with Governor and Legislature of opposite parties, no deadlock 
followed the veto and progress was not halted. 

There can be no question that the veto has prevented the 
enactment of many, many measures that ought not to have 
been enacted. But at that pomt the argument only begins It 
cannot be proved that in these cases there would have been 
enactment had there been no veto power. It is probable that 
enactment might sometimes have taken place, and it is equally 
probable that sometimes it would not have taken place The 
very existence of the veto power encouiages Legislatures to 
send imperfect or even improper biUs to the Governor. An ex- 
treme illustration of this comes from Califorma where it is said 
the Legislature went so far as to pass contradictory measures, 
leaving it to the Governor to choose one or reject both. 

* Wood V state Administrative Board, 255 Mich 220 (1931) 
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There can be no doubt that where the Governor and the ma- 
jority of the Legislature are of opposite parties, bills are some- 
times passed foi the deliberate purpose of embarrassment, 
compelling the Governor to choose between signing say an 
extravagant appropriation in which he does not believe, and 
losing some measuie of populanty On the other hand Governors 
unhampered by scruples, without fine sense of duty, have used 
the veto with the deliberate purpose of making political capital 
by the appeal to popular sympathy When one man sets up 
his opinion against that of two or three hundred, the masses 
are almost sure to approve his position because he is the under 
dog The sort of message that kmd of a Governor finds it easy 
to write, gets wide reading and hasty applause The arguments 
of the authors of the bill, who may know a hundred times more 
about it than the Governor knows, and who may be men of the 
soundest judgment and loftiest purpose, are ignored The 
Legislature is a sure loser in the unequal contest The honors 
go to the virile, aggressive man of dominating personality who 
IS willing to climb at the expense of fair play and the public 
welfare 

Recourse to this means for getting prestige and advancement 
has become not infrequent since opinion has approved the great 
widening of the scope of the veto Coming too early to observe 
the full effect of this, Lieber was led to think it very clear that 
without the veto power the Executive either loses all energy or 
IS at v ar with the Legislature ‘ 

Experience since his tunc has shown that the veto fosters 
rather than prevents i\ ar He had more excuse for sajung that 
without the veto power "the si\ay of public opinion is impaired 
or annihilated,” though the certainty of such extremities may 
be doubted. The clear thing is that the veto does nvet public 
attention on controversies that would escape notice if buried 
in the routine of ordinary legislative processes Therefore if the 
veto accomplishes no more than to make men think and talk 
about at least some public issues, it is not without advantage. 

Arguing along the same hne with Lieber, Professor H. J. 
Ford holds the secret of the strength of the veto power to lie 
in the fact that presidential authority is founded on the direct 
mandate of the people. He thinks that the power is sustained, 
not by strength of preiogativc, but by the representative char- 

* Manual of Political hlhu i, 1!J ed , ii, 390 
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acter of the presidential office The development of executive 
authority has been sustained by public sentiment because it 
has forged an instrument of popular control Congress repre- 
sents locality, the President represents the nation. Lpvi Wood- 
bury, who was a cabinet officer under Jackson and Van Buren, 
and became a justice of the Supreme Court, m a speech at 
Faneuil HaU, October 19, 1841, described the constitutional 
function exactly when he said, “The veto power is the people’s 
tribunatory preiogative speaking again through their ex- 
ecutive ’’ * 

All this seems to me to be out of harmony with the facts It 
puts the cait before the horse The people rarely wake up 
before a President or Governor vetoes It is ordinarily his act 
that arouses interest Of course he gets his power from Nation 
or State as a whole, but it is a general power, with veiy seldom 
anything like a specific mandate on which he can icly m taking 
Lssue with Congress or Legislature. After he has acted, he may 
indeed look confidently for more of popular approval than 
perhaps ho deserves, but I much doubt whether his repiesenta- 
tive character has as much to do with this approval as the fact 
that the prerogatives of high office give an artificial authority 
which leads many citizens to foiego their individual judgments 
This authoiity may or may not be exercised in harmony with 
what uninfluenced would lx; found to bo the collective wisdom 
of the electorate In other words the Executive leads rather than 
follows 

Liebor averred it to bo a behef of modem constitutional law 
that “the Executive should have a concurrent authority in 
making laws, partly m order to pievent the absolute tyranny 
of the Legislature, of which history gives many instances, partly 
to pledge the Executive to the execution of laws by securing 
his consent to their enactment ” This might be tme of the 
absolute veto, but its foice ls not clear in the matter of the 
suspending veto that can be overruled by a majority or by a 
two-thirds vote It might bo that an Executive would be more 
inclined to refuse the enforcement of a law enacted against his 
protest than a law on which he had not been consulted at all 

Such doubts make me hesitate to accept Lieber’s conclusion 
that “this constitutional concurrence mil be found, upon 
thorough inquiry, to belong to those main constitutional dis- 
* Itise and Growth of American Politics, 187 
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coveries characteristic of modem times, and to those political 
guarantees which are peculiar to civil liberty." If such was the 
lofty character of the American veto in its earlier years, there 
IS grave reason to fear it has degenerated into a much less 
honorable piece of political machinery John Ordronaux, wnt- 
ing in 1891, when Cleveland’s many vetoes were fresh in mind, 
said that vetoes had multiphed to such a degree as to have lost 
most of their terror, and all of their moral weight “They no 
longer shake the faith of the people in the honesty or capacity 
of their representatives, nor impart to the act of the President 
the character of a vermilion decree They are now regarded 
merely as differences of opimon upon questions of public policy, 
which all admit must become more perplexing as they become 
more miscellaneous, and make calls upon powers of Congress, 
whose hmits in these particular directions have not yet been 
officially determined." ' 

Since that was written the veto has traveled far toward still 
another phase, that of its use for exalting the executive. In 
this direction he the serious problems it will bring us in the im- 
mediate future. 


Improvement of Measures 

The veto is destructive Should there be coupled with it any- 
thing constructive? There are strong reasons for answering 
Yes. They are not altogether new reasons Back in colonial 
days Governors saw the desirability of being able to improve 
the bills that came to them, rather than to reject them in toto. 
Hutchinson, writmg of happemngs in Massachusetts Bay in 
1761, and saying that though both Houses professed to pay 
great regard to forms of proceeding in Parhament, they were 
not strictly adhered to, recalled: “After a vote, or even a bill, 
had passed both Houses, the Governor would sometimes decline 
his assent in the form it had passed, and propose amendments 
or alterations; and they have been agreed to’ which is not war- 
ranted by the practice of Parhament This irregulanty was en- 
couraged in Mr Shirley’s administration, to facilitate his meas- 
ures to be earned through the Assembly ’’ “ Vermont saw the 
good side of such a practice and until 1836 permitted the return 
of bills with proposals for amendment 

^ Conaixtuhonal Lejialalion in the Unxted StaieSf 105 (1891). 

2 History of Masaachneeiie Bay^ ni, 90 
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Nothing more was heard of the idea until 1901, when Ala- 
bama provided that if a veto message from the Governor pro- 
posed amendment which would remove his objections, the 
House to which it was sent might so amend, and if the other 
House accepted without change the amendment so made, the 
bill should return to the Governor to be acted upon like other 
bills As the Houses were to act by maj'onty vote, the practical 
result was to be the same as if the amendment had been moved 
by a member, barring the requirement that the other House ac- 
cept without change 

Governor Emmet O’Neal of Alabama warmly approved the 
working of this plan. He told the Governors’ Conference of 1911 
that the power had proved of great value By its exercise the 
Governor had been enabled in many instances to amend a meri- 
tonous statute otherwise unconstitutional, so as to give it va- 
lidity, or to suggest omissions or additions that would better 
adapt the proposed law to the conditions it was designed to 
meet The E.xecutive, he urged, has a practical experience, in 
which members of the Legislature are frequently and of necessity 
wanting, which peculiarly qualifies him to point out the parts 
in which a proposed law is msufficient, onerous, or ill-considered, 
and to remove by his amendment those features which bear too 
heavily on rights which should not be burdened or impaired, or 
to add those ivithout which the act would be ill-balanced, in- 
effective, or incapable of practicable or proper enforcement. 
He said there had been no instance in the course of his adminis- 
tration where proper amendments had not been adopted by the 
Legislature, nor did he recall such an instance in the admimstra- 
tion of his predecessors In defense of the theory he argued: 
“Nor IS this power any undue extension of the executive func- 
tion. If the Governor is properly a part of the lawmaking 
power to the extent of approvmg or disapproving bills, if the 
public IS entitled to his judgment on the laws affecting it, it is 
an illogical limitation on that duty to restrain it within the 
narrow channels of approval or disapproval of a bill as it stands 
when, with the elimination of unwise provisions or the addition 
of needed sections, it could be easily altered into fitness to serve 
a beneficial purpose ’’ ' 

In the lack of provision of this sort, the chief source of trouble 
has been the common if not universal rule of legislative bodies 
1 Proceedings, 27, 28 
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that an engrossed bill shall not be amended The rule is wise, 
not only because there must be an end to everything, but also 
because the work of engrossing ought not to have to be done 
twice. Nevertheless occasionally the Attorney General or the 
Governor himself will detect some eiror or note a desirable 
change The measure can be recalled from the Executive Cham- 
ber, but if it can be reopened for amendment only by unanimous 
vote, one stubborn opponent can endanger the whole thing, 
which ought not to be 

Virginia in 1902 and Massachusetts m 191S followed the Ala- 
bama precedent with constitutional change in this particular 

The dcsiiable end could be accomplished without constitu- 
tional amendment by change in the lules that set a time limit 
on the introduction of new business and requiio that no measure 
substantially the same as one already acted upon shall bo con- 
sidered at the same session Exception might be made for the 
subjects of veto messages. It wiU be answered that at any rate 
in States having annual sessions, no great harm will come fiom 
postponement This familiar answer is one of the most mis- 
chievous phenomena of our legislative processes It is a half 
truth No great harm will m fact come from delaying the 
application of most law^s, but serious damage comes from com- 
pelling consecutive Legislatures to go over the same ground 
again and again That wastes an enormous amount of time and 
energy Once there has been a fair approach to agreement, the 
wise course is to get the thing out of the way Technicalities 
ought not to make legislative burdens heavier 

In Australia “the Governor-Gor il may return to the House 
in wdiich it originated any propos' . law so presented to him, and 
may transmit therewnth any amendments which he may recom- 
mend, and the Houses may deal with the recommendation ” 
This IS no more than formal recognition of a procedure to which 
our Presidents have resorted For an example note the veto 
message sent m by Mr Wilson April 18, 1918, m which he called 
attention to words susceptible of an interpretation that he as- 
sumed not to be the intention of the Congress, and he suggested 
words to be substituted Tyler in 1845 pointed out ambiguous 
language m a bill he returned, and Grant, May 14, 1872, show- 
ing that a certain phrase had obviously no meaning whatever, 
suggested the language that might meet the intention of the 
framer of the bill. 



CHAPTER VI 

VETO DETAILS 

The size of the vote necessary to pass a measure over the veto is 
not so arbitrary and unimportant a matter as at first glance 
might be thought. If only the same vote is required for first and 
second passage, then the interposition of the veto has no more 
significance than a motion to reconsider made by a member, 
save for the prestige given to the Governor’s act by his office and 
personality. If, however, a larger vote is required the second 
time, then the share of the Executive as a legislator is more 
definite This may be sought by requiring an affirmative vote 
of a majonty of all members elected, whore the first majority 
had been of all present, or an affirmative vote of a larger frac- 
tion of members present or elected. The earhest provisions all 
contemplated a larger vote, but were inexact. New York per- 
mitted re-passage by two thirds of the branch to which the meas- 
ure was returned, but in respect of the other branch said — ■ 
“two thirds of the members present” Massachusetts copied 
this 

New York clarified the situation when in 1821 it abolishod 
the Council of Revision and gave the veto to the Governor alone. 
Re-passage was to be by a two-thirds vote of members present. 
Peter R. Livingston tried hard to make it a majority vote of all 
members elected, and after that was refused. Dodge of Mont- 
gomery wanted to make it such in the case of a measure vetoed 
on the ground of expediency, but this got even less support In 
the Convention of 1846 the proposal of a majority vote for re- 
passage was defeated, 61 to 36 The controversy was renewed 
in the Convention of 1867, and then on recommendation of the 
Commission of 1872 change was made to a requirement of two 
thirds of all members elected 

In the Federal Convention as soon as it had been decided that 
the Executive should be a single person rather than three per- 
sona, question rose as to how much control the Executive should 
have over the legislative branch Wilson and Hamilton wished 
to give the Executive an absolute negative on laws, but when it 
came to a vote only King agreed with them Experience with 
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colonial Governors who could exercise the absolute veto was 
fresh in mind Of the Pennsylvania Governors Benjamin Frank- 
lin told the Convention. “No good law whatever could be 
passed without a private bargain with him. An increase of his 
salary or some donation was always made a condition, till at 
last it became the regular practice, to have orders in his favor 
on the Treasury, presented along with the bills to be signed, so 
that he might receive the former before he should sign the 
latter ” i 

Geriy’s motion had left a blank for the size of the vote to 
overrule the Executive, and Madison says it was filled wuth 
“two thirds” siib silentio This was the fraction that had been 
used in New York and Massachusetts, and at first it aroused no 
objection, but when the matter was reached again after the 
Committee on Detail had reported, upon Williamson’s motion 
and apparently without discussion the friends of a powerful 
Executive changed it to “three quarters,” by vote of six States 
to four, with Pennsylvama divided. 

Madison’s Journal does not disclose how it happened that 
when the Committee on Detail reported the draft for final polish- 
ing, appeared in it instead of “three quarters” “two thirds ” 
Randolph a few days before had given “three quarters” as the 
ground for one of his objections and apparently the Committee 
substituted “tivo thirds” on its own responsibility. Perhaps 
George Washington had a hand m this, for when, after some dis- 
cussion, a vote was taken, Washington had his vote recorded for 
“three quarters,” almost the only time his name appears in the 
record of proceedings But for his vote Virginia would have been 
tied. He could not, however, win over enough of the other 
States, “two thirds” prevaihng by six States to four, with New 
Hampshire divided Evidently the change of a very few votes 
determined the result m favor of those who feared a strong 
executive Were that vote to be taken to-day, in the present 
temper of the pubhc it would not be hazardous to predict that 
Washington’s view would wm — possibly even Hamilton’s 
preference for an absolute negative Perhaps, though, the legis- 
lative branch may yet regain its prestige 

Friction caused by the vetoes of some Presidents has led to 
numerous proposals in Congress for amendment of the Federal 
Constitution to provide for overruling by a majority instead of 

' Madison, Debates, June 4, 1787 
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a two-thirds vote Resentment against vetoes by Jackson and 
Tyler brought ten such proposals between 1833 and 1842. In 
the course of the next half century six more were made, but not 
pushed Then Cleveland’s large use of the veto incited energetic 
attempt to curb the power of the President, but it did not 
succeed ‘ 

In State and Nation this has been symptomatic of the var3nng 
views in regard to the relative power of the Executive Always 
there have been those wishing to give him more power and those 
wishing him to have less. The difficulty in the way of definite 
deduction in this particular matter of the veto is that two 
thirds of aU present may sometimes be more, sometimes less, 
than a majority of all elected Therefore I am not so certain as 
some writers that Kentucky curbed the Governor when in 1799 
it changed from two thirds to a majority of all elected It de- 
pends on whether Kentucky had or had not construed the two- 
thirds requirement to be of a quorum as in Massachusetts The 
probability is, however, that the seven States which now make it 
a majority of those elected, think their Governors have less 
power than elsewhere There can be no doubt in the case of 
Connecticut, which alone permits a majority of those present to 
overrule the Governor Fifteen of the States go to the other 
extreme i\ath a requirement of two thirds of those elected Four 
approach that with three fifths elected, and one (Rhode Island) 
makes it three fifths present. On the whole the tendency has 
been to increase the Governor’s share of legislative power Only 
one State, Ohio, by changing from two thirds to three fifths in 
1912, has of late gone in the other direction On the other hand 
Oklahoma and Arizona have given a sign of the times by re- 
quiring a three-quarters vote to pass an emergency measure over 
the veto 

Professor Fairlee could not find any strong demand to increase 
the over-riding vote in States where a majority now suffices 
Governor Willson of Kentucky vetoed many measures, chiefly 
appropriations; and only two received the majority vote re- 
quired to overrule his objections He was inchned to think the 
requirement of a two-thirds vote is very rarely necessary, and 
as apt to be wrong as right Former Governor Beckham of that 
State definitely preferred the majonty requirement ^ Governor 

* M A I^usmanno, Proposed Amendments to the Consiitvtion, C/, 6S 

’ “The Veto Power of the State Governor,” Am Pol Science Rev , Aug , 1917, 
p 490 
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Baldwin of Connecticut favored a two-thirds vote, but said the 
bare majority required in that State was seldom obtained Gov- 
ernor Cross of the same State m his inaugural message in 1933 
recommended for the second time change to two thirds, but 
again in vain. 

In Finland, where there is but one Chamber, a veto by the 
President can be overcome only after a new Chamber has been 
elected, and then only by majonty vote of all elected It was 
provided in the Constitution for Czechoslovakia that a veto 
might prevail by majority votes of both Houses, and there was 
unique provision that upon failure to get such majorities, it 
might prevail by a three-fifths vote of the Deputies. France in 
effect requires only a majonty, for the power of the President 
does not go beyond the nght to request of the two Houses “a 
new discussion ” This, however, cannot be refused The Con- 
stitution adopted by Peru in 1919 appears to have allowed over- 
riding the Chief Executive by the ordinary majority. This 
Constitution presented an innovation in giving to each of the 
two Houses something akin to what was the novelty in our veto 
system. In two-chambered bodies the world over each House, 
by refusing to pass bills of the other, has had in effect an absolute 
veto power. Peru substituted for this what we sometimes de- 
senbe as “the suspensive veto ” There if one House amends or 
rejects a bill coming from the other, and if upon its return the 
originating House re-passes it by a two-thirds vote of all mem- 
bers elected, it prevails unless the revising House insists to 
the contrary by likewise a two-thirds vote of all members 
elected. 

Mexico in 1917 abandoned the simple-majonty requirement 
that had been in force smee 1857, substituting requirement of a 
two-thirds vote of the total membership. Uruguay, also acting 
in 1917, provided for re-passage of vetoed bills by a three-fifths 
vote of members present at a joint session of the two Houses. 

The Constitution of the German Commonwealth (1919) con- 
tained a new variation of the veto power. It prescribed that a 
law enacted by the National Assembly should be referred to the 
people before its promulgation, if the National President so 
ordered within a month. This was in addition to the require- 
ment that a law should be so referred on the demand of one 
third of the National Assembly or of one twentieth of the quali- 
fied voters. Many of our States have recently given this power 
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to a specified part of the electorate, but with reasons absent in 
the case of the Executive Is it on the whole wise to give to one 
man, even if he be the Chief Executive, the chance to thwart 
what may be the unanimous wiU of the legislative branch, or 
at any rate delay its apphcation? 

In minor details there are with us so many variations that it is 
clear we have not yet learned from experience what is wisest. 
Some of the States restrict the veto to bills, others include re- 
solves or resolutions or both. Some except the business peculiar 
to the Houses, or make specific exceptions 

From the point of view of theory, about the only really im- 
portant phase of these complications is that concerned with the 
constant attempt of the legislative branch to evade executive 
control Note for instance the use of such procedure as that 
of concurrent resolutions. There has been sharp criticism be- 
cause Congress has in this way taken away from the President 
sundry matters over which the cntics think he ought to have 
such power as the veto gives. The Constitution would seem to 
be explicit' “Every order, resolution, or vote to which the con- 
currence of the Senate and House of Representatives may be 
necessary (except a question of adjournment) shall be presented 
to the President,” etc Yet for more than a hundred years no 
concurrent resolution has been sent to the President. 

The theory is that the substance rather than the form should 
govern, and that concurrent resolutions have never contamed 
anything really legislative. For this reason the House did not 
ask President Johnson in March, 1866, to approve its resolution 
that no Senator or Representative should be admitted from the 
eleven States deemed to be m rebellion President Lincoln 
would have interpreted the Constitution likewise in the matter 
of a joint resolution he signed in February of 1865, to the effect 
that certain States were not entitled to Presidential electors, be- 
cause they were then m rebelhon Lincoln told Congress he 
thought his signature unnecessary, as by the Constitution Con- 
gress had exclusive authonty to count the electoral vote How- 
ever, except in a few instances in early Congresses, all joint 
resolutions except those for constitutional amendments have 
been sent to the President for signature. 

Methods of escaping the strict letter of the Constitutions have 
not been confined to the legislative branch. Avoidances on the 
part of the Executive are also to be found. In various States it 
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IS not at all uncommon for the Gtovemor to suggest in the case of 
some bill sent to him, that it be withdrawn, nominally for the 
purpose of amendment, but really that it may be allowed to die 
a peaceful death, without the notoriety of a veto and the harm 
to personal or party fortunes that therefrom might result 

Signing Bills 

Divers and diverse are the constitutional details about the 
signing of bills, the failure to sign, and their return Little profit 
would come from rehearsing them. Classified, they show that 
the Governors have from three to ten days for signing while the 
Legislature is m session, five being the number preferred by 
nearly half the States Importance begins after adjournment 
Massachusetts started the trouble by overlooking or ignoring 
the fact that a Governor might not want to make up his mind 
until after an adjournment coming within five days from the time 
the bill had been presented to him What happened then"? If he 
disapproved a biU, how could he return it to legislators who had 
gone home’ If they had merely taken a recess for a week or 
more, did that make any difference? In 1791 the Senate asked 
the Supreme Court its opinion and the Court replied to the 
effect that if the adjournment was final, if there was to bo no 
subsequent meeting, the unsigned and unreturned bill did not 
have the force of law, if, however, the adjournment had been 
only for the purpose of a recess, the contrary was the case. 
Thirty years later a constitutional amendment follow'ed the 
language that had been used in the Federal Constitution, which 
had set forth that if adjournment prevented return of a bill, it 
would not be a law. 

The Federal provision raised no question for forty years and 
more Then Henry Clay at the very end of a session got through 
Congress a bill about the distribution of the proceeds of sales 
of public lands The President did not dare to return it, for the 
votes indicated it would be passed over his veto So he put it in 
his pocket, figuratively speaking, and then for many months 
was abused by his enemies from one end of the country to the 
other for his “pocket veto ” Clay even maintained the Consti- 
tution had been violated by this insolent treatment of Congress 
Possibly the outcry made Presidents following Jackson hesitate 
about using the power Exhaustive research of the governmental 
archives in 1928 disclosed only cloven pocket vetoes up to Lin- 
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coin’s tune. Since then such vetoes have been frequent. All 
told more than 400 of them have been found ^ 

Nearly three quarters of the bills thus killed reached the Presi- 
dent just before the final adjournment that came March 4 every 
other year. They have aroused no question Evidently the 
President could not return a bill to a non-existent House, and 
though the Senate is for some purposes treated as a continuing 
body, nobody has pressed that pomt m this connection. Dispute 
arose over one of the 119 bills (and perhaps more) that up to 
1928 had been sent to the President just before what for want 
of a better name has been called an interim adjournment, that 
which takes place at the end of what is usually “the first ses- 
sion,” although it may be a second or third session, in excep- 
tional tunes when a Congress has three or four sessions in the 
course of its two years. In 1926 an Indi a n bill passed both 
Houses, reaching the President less than ten days before adjourn- 
ment of the first session of the 69th Congress. He neither signed 
nor returned it, and it was not published as law. In the next 
session the House Committee on the Judiciary was asked to 
advise the House in the matter, and unanimously reported that 
the bill had become law Soon afterward the question was taken 
before the Court of Claims, which decided the other way. Then 
it was carried to the Supreme Court, which upheld the Court of 
Claims 2 

The Supreme Court found such a conflict of opinion in various 
decisions of State courts on the same subject that they gave no 
substantial aid Therefore reaching independent conclusion, it 
held that a bill must be returned while Congress is in session, 
return at other times to an officer of the House not sufficing; 
that the ten days allowed the President are calendar and not 
legislative days, that the determinative question in reference to 
an “adjournment” is whether it is one that “prevents” the 
President from returning the biU within the tune allowed; and 
that long acquiescence by Congress in the practical construction 
given by Presidents to the constitutional provision concerned, 
while not absolutely binding on the judicial department, was 
entitled to great regard.® 

^ Message from ike President, Doc No 403, H of R , 70th Cong , 2d Session. 

* Okanagon, etc , Indian Tribes r United States 279 U S 655 (1929) 

® For full list and description of pocket vetoes up to October 10, 1928, see 
House Doc 493, 70th Congress, 2d session, a report to President Calvin Cool- 
idge, by Robert P Reeder of the Department of Justice 
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'Rvo years later the Supieme Court of Michigan treated this 
finding some%\hat cavalierly* The brushing aside of opinions 
by Justices of State courts was met by saying “The weight of 
State authority seems to be that it is only the final adjournment 
of the Legislature which prevents return of a bill on veto, and 
that a temporary adjournment does not.” Then the Court 
squarely rejected the Okanagon decision “because it would in- 
troduce into what was designed as a simple, practical, and defi- 
nitely operating provision for executive approval of bills, an 
element destructive of such constitutional power.” Temporary 
adjournments of the originatmg branch or of the whole Legis- 
lature would deprive the Governor of his rights However, by 
determming that a President may use the pocket veto, the 
Supreme Court has undoubtedly ended the controversy as far 
as it concerns Federal legislation, and the weighty authority 
of the Court inll presumably end it in States using the same or 
essentially the same language as tliat of the Federal Constitution. 

There remained unsettled the reverse problem- May Presi- 
dent or Governor approve a bill after adjournment^ 

In the couise of Monroe’s administration one of forty or fifty 
bills before him on the evenmg before the close of a session re- 
mained accidentally without signature, although its signing was 
announced Wirt and John Qumey Adams thought the President 
could sign although Congress was not in session Calhoun held 
to the contrary on the ground of uniform practice in construc- 
tion of the Constitution The matter not being ’ rgent, it was 
concluded safest to leave the Act unsigned 
President Lincoln signed the Abandoned and Captured Prop- 
erty Act March 12, 1863, eight days after adjournment. In 
June of the following year the Plouse Committee on the Judiciary 
unanimously reported its opimon that the Act was not in force, 
having been signed too late, but Congress took no steps to re- 
enact the measure, and in U S » Alice Weil, 29 Ct Cl 523 
(1894) the validity of an Act that had been signed in the course 
of a recess was upheld largely on the ground that the constitu- 
tionahty of the measure signed by President Lincoln had never 
been questioned These solitary instances of signature by a 
President after adjournment had been almost forgotten when in 
June of 1920 Attorney General Palmer advised President Wilson 
that he might take ton days in which to sign belated bills, and 
* Wood V State Administrative Board, 2ou Mich 220 (1031) 
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accordingly Mr Wilson approved eight measures that the mem- 
bers of the 66th Congress, going home at the end of the second 
session, had not supposed could become law.* President Coohdge 
did hkewise in the case of a measure that he had not signed 
before adjournment of Congress in July, 1926 
As far as Federal legislation is concerned, there remains no 
doubt that the President may sign bills m the course of a recess, 
the Supreme Court having justified this in a case where signature 
took place while Congress was absent for the Christmas holiday 
period.* Also it has now been established that he may sign 
after an adjournment sine cite * Chief Justice Hughes in giving 
the opinion held that the reasonmg in the La Ahra case applied 
with as much force whether the adjournment had been after a 
recess, at the end of a session, or final Incidentally it is to bo 
noticed that he said. “The President acts legislatively under the 
Constitution but he is not a constituent part of the Congress ” 
When Franklin D Roosevelt became President, it had not 
been customary to give Congress reasons for use of the pocket 
veto Mr Roosevelt thought the custom unwise. On the last 
day of the second session of the 73rd Congress, in 1934, he sent 
to the Senate and gave to the press a statement of his reasons 
for not signing fifty-three bills, explaimng this course by saying 
“The President has desired to take a more aifirmative position 
than this, feeling that in the case of most legislation reasons for 
definite disapproval should be given ” * 

New York in 1821 had copied the Federal veto provision word 
for word, except for the substitution of “Legislature” for ‘Con- 
gress.” Through more than thirty-five years everybody supposed 
this precluded the Governor from signing after adjournment 
Then, in 1837, Governor Young signed two bills after the Legis- 
lature adjourned, and they were not questioned In 1852 six 
bills were so signed, and from 1854 the practice became general 
In June, 1860, the Court of Appeals sustained it and the decision 
took so wide a scope as to give the Governor authority to ap- 
prove a bill at any time in the course of the recess ® The harm of 

* 32 Op Atty Gon 225 

Also see Lindsay Rogers, “Power of the President to Sign Bills," Yale Law 
Journal, Nov , 1920 

* La Abra Silver Mining Co v United States, 175 U S 423 (1899). 

’ Edwards v United States, 2SG U S 482 (1931). 

* Congressional Record, 73rd Cong , 2d Session, p. 12, 456 

‘ People s Bowen, 21 N Y 517. 
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this was discussed in the Convention of 1867. Governor Fenton 
had suggested that the time for signing be limited to thirty days. 
A proposal for ten days m as rejected and no defimte stand was 
taken on the thirty-day limit In 1874, however, by amendment 
the thirty-day hmit was imposed. It has been computed that 
before then 3162 bills had been signed after adjournment. 

More than two thirds of the States now specify a period of 
anywhere from three to thirty days in which the Governor may 
sign after adjournment Tlus is wholly inconsistent with the 
theory of the veto, to my mind the logical theory, which does not 
make the Governor the third branch of the Legislature, but for 
the sake of expediency simply gives him the power to demand 
that the Legislature shall for a second time consider measures 
which seem to him needing reconsideration. Except in the half 
dozen States where a veto after adjournment is to be sub- 
naitted at the next session, refusal to sign after adjournment is 
the absolute veto with which our fathers would have nothing to 
do, save m the temporary case of South Carolina, where after 
two years the obnoxious provision was discarded. Perhaps that, 
however, is bloodless theory There is strength m the rejoinder 
that the absolute veto is not of grave importance, in view of the 
few bills passed in any case over the Governor’s disapproval '■ 

A more serious objection to opportunity for executive action 
after adjournment is that it forfeits the stimulus to prompter 
work by legislators which spnngs from knowledge that they are 
not to go home until the work has been finished — including 
signing, vetoing, votes on vetoes, the whole process of conclud- 
ing decision. Anything that encourages legislators to crowd work 
into the last days of a session is unfortunate. The evil is nothing 
new. Just as George Washington was going out of office he wrote 
to Jonathan Trumbull, March 3, 1797. 

“When I add, that according to custom all the acts of the 
session, excepting two or three unimportant bills, have been 
presented to me withm the last four days, you will not be sur- 
prised at the pressure under W'hich I write at present But it 
must astonish others, who know that the Constitution allows the 
President ten days to deliberate on each bill, which is brought 
before him, that he should be allowed by the legislature less than 
half of that time to consider all the business of the session; and, 

* John A Fnirlcc, “The Veto Power of the State Governor,” Am. PoZ Science 
Remew, August, 1017, p 401 
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in some instances, scarcely an hour to revolve the most impor- 
tant. But as the scene is closing with me, it is of httle avail now 
to let it be with murmurs ” 

When Jackson aroused Clay’s wrath, there were about nmety 
bills on which Jackson had to pass judgment on the last day of 
the session Congress continues to tax m this way the strength 
of the President and his advisera. In the Edwards case Chief 
Justice Hughes called attention to the fact that between Febru- 
ary 28, 1931, and noon of March 4, 269 bills were presented to 
the President for his consideration, 184 of which were presented 
to him in the last twenty-four hours of the session. This the 
Chief Justice used to buttress the opinion of the court “Re- 
gard,” he said, “must be had to the fundamental purpose of the 
constitutional provision to provide appropnate opportunity for 
the President to consider the bills presented to him ” Further. 
“No public interest would be conserved by the requirement of 
hurried and inconsiderate examination of bills in the closmg 
hours of a session ” 

The situation is worse in many of the States. In the case of 
Johnson v Lucrs, 129 Md 521 (1916), the Governor of Mary- 
land testified that about 500 bills were passed in the last two or 
three days of the session He had to have recourse to the subter- 
fuge of asking the Clerks of House and Senate to hold them, 
delivering to him only as fast as he could get through them, to 
meet the constitutional reqmrement of signing within six days 
of presentation This the court did not frown upon In Iowa 
nearly one half of all the laws passed by the 33rd and 34th Gen- 
eral Assemblies were signed by Governor Carroll after the ad- 
journment of the Houses Governor Dunne of lUinois told the 
Governors’ Conference of 1913 that three quarters of the biUs m 
his State were passed m the last ten days of the Session. Of 
996 b ills that passed both Houses of the Califorma Legislature 
of 1915, about 850 were upon adjournment loft in Governor 
Johnson’s hands for consideration In the last ten days of the 
New York Legislature of 1917, 565 bills were hurried through 
the two Houses. 

This not only conduces to bad lawmaking, but also it is grossly 
unfair to Governors One of them. Emmet O’Neal of Alabama, 
undoubtedly voiced the sentiments of them all when he said 
“With the hmited time allowed by most State Constitutions 
for the exercise of the veto power, it is utterly impossible for the 
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Governor of the State, with his other important duties, to give 
proper scrutiny, examination, and consideration to this large 
body of bills that pour into his office at one time.” One result 
has been to drive some Governors to a course never contem- 
plated by those who put the veto system into our Constitutions. 
The work is so great that no Governor can well do it single- 
handed. He must have the help of advisers, and often rely on 
them implicitly The legislators who wrote the measures and 
know aU about them, have gone home and usually cannot be 
consulted The result is virtually an additional legislative pro- 
cedure. In New York in May of 1915 it was announced that for 
the first time m the history of the State, the Governor would 
conduct a series of open hearing on the money bills before him, 
which any taxpayer of the State would be privileged to attend 
and at which the heads of each of the State departments would 
be called upon to explain in detail every item for which a request 
had been made. The heads of all the thirty-two State depart- 
ments were to be called m turn and asked to explain everything 
contained in the money bills affecting their departments '■ 
Governor George F. Sliafroth of North Dakota, addressing 
the Governors’ Conference of 1931, urged longer time for the 
Governor to consider bills after adjournment, and also said if he 
had his way about it he would eliminate the pocket veto from 
every Constitution in the United States. He thought that if a 
bill did not meet with the approval of the Governor, ho ought to 
have to file his objections and take the responsibility.^ 

Grave objections presenting themselves to expansion of the 
veto process that makes Chief Executives to some degree a third 
branch of the lawmaking department, it is to be considered 
whether better remedy for palpable defects may not be found 
in giving President and Governors more time for the study of 
bills without depriving Senatora and Eepresentatives of the 
right to give a second consideration to questioned measures and 
to have their judgment prevail when expressed by a vote of two 
to one This can be accomphshed by ensuring to President or 
Governor more time for consideration before adjournment in- 
stead of letting him do the work after adjournment. In 1873 
President Grant m his annual message recommended “there 
should be no legislation m Congress during the last twenty-four 

* Albany, N Y , Kmckerbocker Press, May 4, 1915 

^ Supp. to the U S Daily, June 8, 1931, p 16 
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hours of its sitting except upon vetoes, in order to give the 
Executive an opportunity to examine and approve or disapprove 
bills understandingly.” Lamentably enough this appeal for even 
a single day of relief fell on deaf ears 

Some of the States have had more pity on their Executives 
and have shown more commonsense Here and there a Governor 
gets a day or two of protection against delayed passage of all 
kinds of bdls and a few' States compel the Legislature to give him 
at least five days to study money bills ‘ The Commission that 
submitted a preliminary draft for revising the Constitution of 
Pennsylvania, February 11, 1920, embodied in it a provision 
that final adjournment of the General Assembly should not take 
place until ten days after the appropriation bill had reached the 
Governor To let a Governor have that much time on other 
bills would leave the law'makers nothing to do meanwhile save 
to sit idly w'aitmg for vetoes. In lUinois they have tried to meet 
that difficulty by having the General Assembly take a recess, 
but according to a bulletin compiled for the Constitutional 
Convention of 1919, when the Assembly reconvenes to hear the 
veto messages, a quorum is practically never present, so that a 
veto cannot be overcome, nor can advantage be taken of sug- 
gestions the Governor may have made for the improvement of 
legislation 

Not alone should E.xecutives be relieved, but also legislative 
branches should have more time for deliberation. The practice 
in Congress is one of the defects of its procedure. Ordinarily the 
constitutional provision about vetoes, that the House receiving 
the message shall “proceed to reconsider," is construed to call 
for action at once, and often there is not even debate. This is 
unfair both to the President and to the House. That it is not 
in reality a constitutional necessity, is shown by the fact that 
occasionally and without question a veto message is referred to 
a committee, which may or may not ever report. Delaware and 
New Jersey do wisely in forbiddmg the passage of a bill over a 
veto on the day of its return 

Defimtion of “days” in veto provisions has aroused contro- 
versy In the last week of the Federal Convention, when the 
tired delegates, anxious to go home, gave scant consideration to 
further proposals of amendment, Madison moved to insert “the 
day on which,” in order to prevent question as to whether the 
^ Hobert Luce, Leoxalaiioe Aisemhlxcs, 159 
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day on which a measure be presented ought to be counted as 
one of the ten days allowed to the President for consideration. 
Randolph seconded the motion, but Gouvemeur Morns de- 
clared it unnecessaiy, saying, “The law knows no fraction of 
days.” According to Madison, “a number of members being 
very impatient, and calhng for the question,” tliree States voted 
with him and eight against 

Happier circumstances might have saved a good deal of liti- 
gation, for undoubtedly a construction set forth clearly in the 
Federal Constitution would have been universally accepted 
The earher English rule of interpretation was that where compu- 
tation IS to be made from an act or happening, the day of the act 
or happening is to be included, but in the later English cases this 
has been reversed. Exclusion of the day of the act or happemng 
has been the rule adopted by the Supreme Court of the United 
States and in most of the States, though a few follow the earher 
construction. In the matter of the veto the decisions have all 
been to the effect that the day of presentation is to be excluded 
and the last day of the prescnbed period included. Anybody 
wishing to follow back the cases, may begin with the latest at 
this writing, Ella Lew'is, Secretary of State, etalvB B. Cozine 
et al , Kentucky Court of Appeals, June 13, 1930 ^ 

Connecticut m 1929 learned the grave importance of strict 
comphance with constitutional requirements in these matters. 
Up to ten years before then Governors had for many years been 
accustomed, with few exceptions, to sign bills wnthin three daj^ 
after adjournments, but through the last decade they had con- 
strued the provision, “three da 3 rs, Sundays excepted, after it 
shall have been presented to him,” to let them take as much 
time as they wished by delaying the actual presentation A 
citizen saw fit to question the constitutionality of an act signed 
mneteen days after adjournment and W'as sustained by the 
court ® This cast doubt on the validity of 1492 bills that in the 
last ten years had been signed more than three days after ad- 
journment, and a score previously so signed, including criminal 
laws under which it was said more than a thousand persons were 
suffering imprisonment The gravity of the situation led to the 
speedy calling of a special session of the Legislature, which 
by the passage of six bills in a single day (August 6, 1929) vali- 

* Printed in full in 17 S Daily, June 25, 1930 

* State of Connecticut ® John J McCook, 109 Conn 621 (1929). 
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dated the enactments in doubt. The court had held that ten 
years was too short a period m which to predicate a settled and 
estabhshed practice of weight m interpreting a constitutional 
provision Furthermore, it beheved a contrary view m this in- 
stance necessanij' led to the conclusion that there was no spieci- 
fied time m which the Governor must sign biUs m order to make 
them laws, and this would be mtolerable. 

Pabts op Bills 

A feature of the veto that probably received no thought what- 
ever from the framers of our early Constitutions relates to the 
matter of entirety When the States began, bills were for the 
most part short and simple Doubtless it was not foreseen that 
a great increase in the complexity of social relations would reflect 
itself in laws, reaching the point where it w'ould be of real im- 
portance for a Governor to be able to object to parts of measures 
ivithout refusing his approval to the rest The harm done by the 
lack of this power first became conspicuous m Congress, for it 
was speedily discovered that the easy way to compel the Presi- 
dent to approve something obnoxious to him was to attach it to 
sometlung imperative, or seemingly such, like an appropriation 
biU. Sometimes he has been forced, greatly against his will, to 
submit or else have the W'heels of government completely 
blocked On at least one occasion so brave a man as Theodore 
Roosevelt did not venture to reject an appropriation bill contam- 
mg certain items he did not like On the other hand notable in- 
stances of courageous revolt were given by the vetoes of Presi- 
dent Hayes In the summer of 1919 President Wilson vetoed twm 
of the great appropriation bills because of particular objections 

The dangers of the situation had become so weU knowm when 
experienced statesmen drew"^ the Constitution for the Con- 
federacy, m 1861, that they provided for the veto of items m 
appropnation bills This made the idea famfliar in the South, 
and when Georgia (1865) and Texas (1866) took a fresh start, 
they put it into their new Constitutions West Virginia copied 
it m 1872, and then it took on impetus wnth adoption by Penn- 
sylvania (1873) and New York (1874) All the States admitted 
since the Civil War have come in wnth it and it has been adopted 
by older States until now it is found in more than three quarters 
of the whole number New' England, w'here legislative troubles 
are least, has been slowest in approving the device Massachu- 
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setts came to its acceptance in 1918 when providing for a budget. 
The New Hampshire Conventions of 1912 and 1920 recom- 
mended it, but each time the amendment failed at the polls, the 
vote in 1912 being 17,942 for and 9325 against, in 1920, 45,634 
for and 26,195 against, not the required two thirds The chances 
are that it was defeated because of want of comprehension of its 
nature on the part of the voters, rather than because of deliber- 
ate opposition. 

Congress would seem to have approved the idea when in 1916 
in a bill providing autonomous government for the Philippines 
it gave the Governor-General the right to veto items in appropn- 
ation bills, and it did the same thmg for Porto Rico Yet it has 
paid no attention to the more than seventy proposals presented 
to it for amendment of the Federal Constitution to accomplish 
the purpose. In 1873 President Grant went farther by advising 
an amendment that would let the President disapprove part of 
“any measure,” but no action followed 

It cannot be gainsaid that there are two sides to the question. 
The use of the right to veto items of appropnation bills may in- 
deed help the correlating of mcome and outgo, as well as the 
distributing of expenditure with a regard to proportion, that 
many nowadays think should and will be achieved by a unified 
financial programme, a budget. On the other hand distinct in- 
junes follow The great power given to the Governor may be 
used by him to advance party ends or build up a political ma- 
chine. He may wield it to make political capital by vetoing 
items that will be httle understood by the electorate, though 
meant for purposes deemed of much importance by the experts 
who knew all the facts. The temptation is great to cut appropri- 
ations arbitrarily in order to make a record for economy Where 
veto after adjournment is possible, it can too easily be used to 
reward or punish 

At the same time the Legislature is tempted to relax its vigi- 
lance. Many items may bo sent up with the expectation that 
the Governor will cut them out. When we read that in 1910 
Governor Hughes of New York vetoed about five million dollars 
of items m appropriation bills, and in 1911 Governor Dix five 
and a half millions, we do not know whether it was because of 
legislative indifference or the Governor’s carefulness. The 
chances are these items wore largely for purposes meant to bring 
local glory to some individual members who knew the projects 
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were unwise or untimely, but pushed them along in the confi- 
dence that the Governor would protect the treasury, while the 
members would get the credit of having tried to benefit their 
constituents. Also the system contributes to the procrastination 
that piles up a vast volume of business for the last few days of 
the session Incidentally it may tax seriously the time of the 
legislative branch Representative W F. Stevenson told the 
Federal House, December 11, 1918, that in his State of South 
Carohna he had seen the Governor veto 160 items m one ap- 
propriation bill, and the roll-calls thereby compelled took four 
days, resulting in the passage of every item over the veto. 

Still another objection is the burden imposed upon the Execu- 
tive. If the friends and foes of every item in the great appropri- 
ation bills of the Nation should have the chance to bring pressure 
to boar on the President, the inroads on his time and strength 
might become mtolerable President Taft brought another 
phase of this to the attention of the New York Constitutional 
Convention June 10, 1916 ■ “I have had my doubts as to tbe 
wisdom of having the President veto items in an appropnation 
bill The President has a good deal of power anyhow, and there 
are a good many items in an appropriation bill There are a good 
many items in which Congressmen arc personally interested, and 
I don’t think that is a good way to increase that power of the 
President. I think it might give him too great power ” ‘ Later 
in the same year, speaking at Columbia University, he expressed 
like doubts, saying that the change would greatly enlarge the 
influence of the President, already laigc enough from patronage 
and party loyalty; and that he was inclined to think it better to 
trust the people to condemn the party responsible for abuse 
than to give such a powerful instrument as this as a temptation 
to sinister use by a President eager for continued political suc- 
cess - E.xpenence m Washington changed the view of the matter 
taken by John J Fitzgerald of New York, who became Chair- 
man of the House Committee on Appropriations He told the 
New York Constitutional Convention committee that he went to 
Congress contemplating bnngmg in an amendment giving the 
President the right to veto items, but a httle experience led hun 
to drop the idea 

Doubts by such men ought of course to have weight, but it is 

« N Y Conv Doc No 11. p 2S 

• New York Times, Oct 13, 1013 


188 


LEGISLATIVE PROBLEMS 


clear that the other view is entertained by an overwhelming 
majonty of Ameiican students of government Furthermore, 
test of the matter in the States lias justified the practice in at 
least the judgment of the Executives Urging in 1919 (October 
22) a Federal amendment, Representative \V AV Hastings of 
Oklahoma said he had made mquiry of the Governors of aU the 
States where the item veto was used, and not one of them had 
reported otherwise than favorably However, had he consulted 
thoughtful members of the Legislatures, the testimony might 
have been different 

If a Governor may veto an item m an appropnation, may he 
veto part of an itcm^ In other words, may he cut an item‘d The 
question has reached the courts In May of 1889 the Governor 
of Pennsylvania approved an appropriation for public schools 
to the extent of ten milhon dollara and disapproved one million 
In his message he admitted that the nght to disapprove part of 
an item was doubted, but he followed precedents set by several 
of his predecessors The court held that the veto power extended 
not only to each subject but also to each amount, and thcicfore 
that the Governor was within his right in reducinr; an amount. 
Emphasis, however, was laid on the familiar pr nciple that a 
fiequent practice acquiesced in for a number ^ years must be 
very clearly shown to be unconstitutional b' idi the courts will 
be justified m declanng against it * The Commission to recom- 
mend changes m the Constitution advised (Feb 11, 1920) a 
change m phraseology in this particular that would remove any 
doubt. 

The Supreme Court of Oklahoma has held that m the case of 
a bill containing only one item of appropriation (for the support 
and maintenance of the State Umvcrsity), the Governor had no 
right to approve the bill in part and disapprove other parts that 
directed how the funds appropriated should be apportioned ^ 
The Court, however, distinctly said it w'as not necessary to de- 
termine whether the Governor might reduce an item That ques- 
tion was squarely met m Fergus v. Russel, 270 111 304, 348 
(1915), the Court holding that the pow'or given to the Governor 
to veto an item m an appropriation bill did not permit him to 
veto part of an item The ground taken was that it would be 
legislation by the Governor, an mvasion of the functions of the 

’ Commonwealth v Barnett, 190 Pa St 101 (1901) 

’ Regents of the State Umv » Trapp, 28 OUa 83 (1911) 
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legislative department The Court agreed v/ith State v. Holder, 
76 Miss 158, and differed from Commonwealth v Barnett. 
There have now been decisions to like effect in at least a dozen 
States 

If the Constitutions have not in fact given the power to reduce 
items, should they be so changed as to give it ‘i’ Governors Whit- 
man of New York, Dunne of Illinois, and Eberhart of Minne- 
sota have been among those thmking that should be done A 
constitutional amendment to such an end was submitted to the 
people in Minnesota in 1916 but failed to carry, which however 
does not signify popular disapproval, for Minnesota is one of the 
States shackled by the requirement that amendments shall get 
a majority of all voting at the election. 

The importance of the item veto has lessened since budget 
systems came mto vogue Now there is rarely great need of it 
save for its original purpose, which was to prevent appropna- 
tions unconstitutional or othenvise improper Question of ex- 
pediency was a secondary development which with improvement 
in methods of public finance is no longer so often to be raised. 

In logic there is no reason why an appropnation bill should 
be the only sort of a bill open to the veto of a fraction It was 
urged in the New York Convention of 1867 that the Governor’s 
power should be extended to reach any section of any bill 
Delegate Folger objected that this would make the Governor 
an affirmative lawmaker, in that he could accept part of a 
measure The proposal was rejected Washington was the first 
State to look on it iiith favor, putting it mto the Constitution 
with which she entered the Union (1889) Governor Ernest 
Lister of that State, uniting to me m March, 1917, said “I feel 
that this provision is wise, m that it enables the Governor to 
hold a strong check on legislation The power has been used 
by me on numerous occasions, especially m relation to appro- 
priations and indiscriminate use of emergency clauses, and I 
may say that good results have followed to the State from its 
use I have often felt that the power could be broadened to 
good advantage, giving the Governor power to veto portions 
of a section or to reduce appropriation items It is possible, 
however, that so doing would be to place too much power in 
the hands of the Chief Executive ” 

South Carolina in 1895 imitated Washington Ohio followed 
the example in 1903, but in 1912 restricted the Governor’s 
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power in the matter to items m appropriation bills There was 
little debate on the subject in the Convention that made the 
change. Henry W Elson in defending the provision as it had 
stood, said the corrupt practices act, in his view one of the best 
in the country, would have been absolutely worthless and un- 
workable but for the veto of one or two items.^ Nevertheless 
the provision was summarily discarded. Apparently it was one 
of those cases where almost by accident a step of importance 
IS taken without appreciation of its significance. 

The need for some solution of the difficulty is particularly 
felt in the States that pennit the Governor to sign bills after 
adjournment. Governor Stewart of Montana laid before the 
Governors’ Conference of 1914 one aspect of what now takes 
place “The subject matter of the measure may be all nght,” 
he said. “It may involve a prmciple that is nght and should 
be carried into effect, but the jobbers at the last mmute attach 
to it some condition or some sort of provision that is inexpedient 
and may be absolutely wrong This places the Governor in a 
hard position. For instance, the general proposition involved 
is the only thing that is known to the people. They know, for 
instance, that a bill creating a railroad commission, we will 
say, has been passed by both Houses of the Legislature in 
accordance with the platform pledge of the party, and it is put 
up to the Governor He can either veto it or approve it The 
Legislature has adjourned , the members have gone There may 
b'’ pernicious provisions in that bill that the people themselves 
would not want enacted into law if they knew about them. But 
they do not understand those things ” * 

As a remedy C. Z Lincoln has suggested something in the 
nature of a compromise between what might be called the all-or- 
nothing system and the unrestricted veto. He points out that 
the Legislature, by passing bills and leaving them for the Gov- 
ernor’s action (after adjournment), in effect simply recommends 
that the bills become laws, for they cannot become laws without 
the Governor’s approval. If the Legislature had contmued in 
session, the Governor might have called its attention to defects 
in a bill, and, either by suggesting recall of the bill, or by veto, 
might have procured its amendment. This opportunity to 
perfect a bill is not continued after adjournment, and the Gov- 
ernor must either assent to, or reject, the bill as a whole. In 

^ Proceedings and Debates, i, 568 ^ Proceedings, 225 
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numerous instances the Governor might perfect a bill by elim- 
inatmg objectionable provisions without affecting its general 
character; and this would save the time of the Legislature at 
subsequent sessions in making needed amendments, or of the 
courts in construing separate provisions whose constitutionahty 
is questioned. 

“I think,” says Mr. Lincoln, “the Convention of 1867 was 
right in refusing to permit the Governor to veto separate parts 
of a bill while the Legislature is m session, because the Legis- 
lature, being the lawmaking power of the State, should, while 
in session, perfect its own bills; but the same reason does not 
apply where the Legislature, without waiting for the Gov- 
ernor’s action on a bill adjourns and deprives itself of any 
further power over the bill, and declines any further responsi- 
bility concerning it. If the Governor is to be held responsible 
for legislation approved by him during the thirty-day period, 
he ought to have power to correct a bill, not by addmg new 
matter, but by excluding objectionable provisions ” ‘ 

What Is a “Legislature”? 

The intermingling of the powers by the veto has given nse 
to controversy over their limitations and as a corollary thereto 
over the meaning of the word “Legislature” as used in our Con- 
stitutions The Federal question rose early in a case in which 
the plaintiff in error contended that the Eleventh Amendment 
was invalid because it had not been passed upon by the Presi- 
dent “ The Court rejected this contention Justice Chase said 
the negative voice of the President applies only to the ordinal y 
cases of legislation; ho has nothing to do with the proposition 
or adoption of amendments to the Constitution. Somebody 
forgot this in the troubled times that followed the Cml War. 
Proposal of an amendment passing both Houses of Congress, 
relating to the extinction of slaveiy, was sent to the President. 
Discovering the error. Senator Lyman Trumbull moved and 
the Senate resolved it had been inadvertently done, that it was 
inconsistent with former practice, that the President’s approval 
was unnecessary, and that the Secretary be mstructed not to 
communicate to him notice of the approval by Congress 

Some of the State Constitutions distinctly say the veto shall 

^ ConshinitonaJ History of New York, ii, 343 

® HoUingaworth v Virgiuia, 3 Dallas (US) 378. 
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not extend to constitutional amendments, in others the courts 
have generally held them excepted by imphcation The matter 
came up in Commonwealth v Gricst, 19G Penn 396 (1900). It 
had been held by the lower court that an amendment to tho 
Constitution proposed by jomt resolution of the General As- 
sembly should be submitted to the Governor for his approval 
or veto, and as a proposed amendment had been vetoed by 
Governor Stone, it could not be voted upon by the people. The 
Supremo Court, hovever, after a careful examination of the 
question, decided this position was incorrect The action of 
the Legislature m proposing an amendment to the Constitu- 
tion IS “Constitution-making,” and is not the exercise of the 
legislative power. 

This was an interpretation of a State Constitution. How 
about the Federal Constitution? 

That question became acute with the spread of the Initiative 
and Referendum Might tho ratification of an amendment to 
the Federal Constitution be submitted to the people of a State? 

The courts faced the problem first in 1919. when the ratifica- 
tion of the prohibition and woman suffrage amendments aroused 
sharp controversy The Governor of Maine asked the Justices 
their opinion They gave it to the effect that the referendum 
could not be apphed ‘ They held that the Congress m proposing 
amendments did not, strictly spcakmg, act in the exercise of 
ordinary legislative power, but was acting m behalf of and as 
representative of tho people of the United States The people 
had unreservedly surrendered to Congress all authonty over 
that subject matter. “If a subsequent Legislature cannot 
rescind the ratification by a former Legislature, it would seem 
that much less could such ratification be rescinded by the sub- 
sequent vote of the people ” 

In that same year the courts of Washington and Ohio took 
the opposite view That of Washington construed the word 
“Legislature” as used m the Federal Constitution to be equiv- 
alent to “the legislative power” and supported the exercise of 
that power by the people through the referendum.® The opin- 
ion of the Ohio court to the same effect has been previously 
cited ® This was the case that brought the question to the 

* Opinion of JuatiocB, 118 Mo 544 (1919) 

» State V Howell, 107 Wash 107 (1919) 

> Robert Lace, Legislative Pnnnplea, 120. 
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Supreme Court of the United States, where Mr Justice Day, m 
delivering the opinion, said the only question was what the 
framers of the Constitution meant in requiring ratification by 
“Legislatures ” ‘ “That was not a term of uncertain meanin g 
when incorporated into the Constitution What it meant 
when adopted it still means for the purpose of interpretation. 
A Legislature was then the representative body which made the 
laws of the people ” So the referendum could not be applied 
and the judgment of the Ohio Court was reversed. This view 
was promptly approved by the courts of three other States, 
Colorado, Cahforma, and Michigan, and its doctrine may be 
taken as definitely established ^ 

Nevertheless the last word as to what “Legislature” means 
had not been spoken The question was to become even more 
acute after Congress passed the apportionment act of June 19, 
1929 In several States the Governor was not of the same politi- 
cal faith with the majority of his House and Senate Strong 
partisan motives impelled those controlling the two bodies to 
try to redistnct their States to political advantage, which the 
Governors could prevent if they might veto So the argument 
was advanced that the Federal Constitution gave them no part 
in the matter Section 4 of Article I reads 

“The Times, Places, and Manner of holding Elections for 
Senators and Representatives, shall be prescribed m each State 
by the Legislature thereof; but the Congress may at any time 
by Law make or alter such regulations, except as to the place 
of chusing Senators ” 

Lawyers hunted through the pages of constitutional and legis- 
lative history to find how this liad been interpreted They dis- 
covered little help in the way of precedent Some thought it 
significant that when the Massachusetts General Couit m 1788, 
1794, and 1812 passed Acts for dividing the Commonwealth 
into districts for the choice of Representatives m Congress, no 
notation of approval by the Governor appeared on the records, 
the Act of 1814 being the first one recorded as submitted to and 
approved by him Whether or not the first course in Massachu- 
setts had in fact been otherwise, for the Governor to take a part 

» Hawke v Smith, 253 U S 221 (1919) 

* Prior et al v Noland, G8 Colo 263 (1920) 

Barlotti » Lyons, 182 Cal 675 (1920) 

Decker r See of State, 209 Mich. 566 (1920). 
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became the general practice throughout the land Question of 
it seems not to have been raised in Congress until 1842 when 
the Senate Judiciary Committee proposed to an apportionment 
bill an amendment providing that the election m each State 
“shall under the laws thereof be made by districts.” This was 
defeated by forty to four, but as the report of the debate dis- 
closes no reference to that phrase, “the laws,” inference from 
its use IS questionable 

In 1910 the South Dakota court held that “Legislature” as 
used in this connection in the Federal Constitution “does not 
mean simply the members who compose the Legislature, acting 
in some ministerial capacity, but refers to and means the law- 
making body of the power of the State, as established by the 
State Constitution, and which includes the whole constitutional 
machinery of the State ” * The question was over a re-distnct- 
ing measure, and may have been what led Senator Burton, of 
Ohio, to secure in Congress the year afterward adoption of an 
amendment to an apportionment bill, changing “by the Legis- 
lature,” as it came from the committee, to “by the laws of the 
State ” The purpose of the change ivas to meet the situation in 
those States that had adopted the Referendum, Ohio among 
them Whether the part of the Governor was thought of, does 
not appear However, from that point of view the amendment 
seems to throw no more light on this particular question than 
did the action of Congress in omitting the provision when next 
an apportionment bill was passed, in 1929 

In 1930 the Supreme Court of Washington held that a State 
apportionment act was a “law” and could be initiated by the 
use of the Initiative and Referendum,® but that also did not 
bear, at least directly, on the question of the Governor’s part 

As soon as the census figures of 1930 were available as a basis 
for action under the apportionment law of 1929, in the States 
where the Governor and his Legislature were at odds the dis- 
pute became hvely. In the courts the Minnesota controversy 
took the front place The Constitution of that State had said; 
“The Legislature shall consist of the Senate and House of Repre- 
sentatives.” The Governor vetoed a reapportionment bill. 
Thereupon the House of Representatives passed a resolution 
ordering the bill to be filed with the Secretary of State as a part 

‘ Schrader v Policy, 26 So Dak 5 (1910) 

* State ex rel Miller c Hinkle, 156 Wash 289 (1930). 
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of the permanent records of his ofBce, and the Secretary so doing 
treated it as valid legislation and received the fihng fee of a 
candidate from one of the new congressional districts. 

This was contested in the Second Judicial Distnct, where 
Judge Gustavus Loevmger upheld the reapportionment, with 
a memorandum long, learned, and able, thoroughly discussing 
the history of the law in the matter * The Mmnesota Constitu- 
tion had said without qualification* “The Legislature shall con- 
sist of the Senate and House of Representatives ” The Judge 
thought it would be a clear and indefensible act of judicial legis- 
lation if the court should construe the word “legislature” in the 
enlarged and comprehensive sense of “the State ” This view 
was upheld by the Supreme Court of Mmnesota, which declared 
the ordinary meaning of the word in issue to be the Senate and 
House, the representative body that makes the laws of the 
State, “and of which the Chief Executive is not a part, although 
he has a limited restraint upon the enactment of State laws ” 
The court admitted that “perhaps the veto power is a legis- 
lative power,” but it declared “the ficquent expression that our 
State, like the Nation, has three branches of government, execu- 
tive, legislative, and judicial, is seldom, if ever, undeistood as 
meaning that the Governor is part of the legislative ” * 

In New York the Supreme Court reached just the opposite 
conclusion ^ It quoted approvingly what Mr Justice Day had 
said in Hawke v Smith ^ to the effect that when the Federal 
Constitution was framed a Legislature was the representative 
body that made the laws of the people Also it laid stress on 
the implications of the word “prescribe” m the article of that 
Constitution here involved, holdmg that the grant of the power 
to prescribe meant that the Legislature will so do by the exer- 
cise of the legislative power, and it gave weight to the usage 
of nearly a century and a half. 

When the Minnesota and New York cases reached the United 
States Supreme Court, together with a hke case from Missouri,® 

* Regulations of the Legislatures of Certain States prescribing Congressional Dis- 
tricts — and Decisions of the State Courts of Illinois, Minnesota, and New York, 
rompiled by WilUam Tyler Page and printed by CongresB as a pubbe document, 
1031 

* Smiley v Holm, 184 Minn 2SS (1931) 

’ Koenig V Flynn, 258 N Y 293 (1031) * Cited ante 

‘ Carroll v Becker, 339 Mo 501 (1932) 
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the opinion by Chief Justice Hughes was addressed to the 
Minnesota casc,^ with the other two cases decided on the same 
grounds He agreed with the New York court as to the infer- 
ence to be drawn from “prescribe,” and likewise dwelt on prac- 
tical construction, brushing aside the alleged early Massachu- 
setts precedent Distinguislung Hawke v Smith, ^ he held that 
in the present instance the function rather than the nature of 
the representative body was in issue Recognizing that the 
Constitution gives to legislatures different functions, he con- 
cluded the function here involved to be that of making laws, 
by reason of the subject matter and the terms of the provisions 
as to the “times, places, and manner of holding elections ” 
Furthermore he pointed out that the constitutional require- 
ments would be nugatory if they did not have appropriate sanc- 
tions in the definition of offenses and punishments This he 
held to involve lawmaking in its most essential features and 
most important aspect Admitting that the Cor.Mitution of a 
State might determine how its law’s should ' e made, in the 
absence of an indication of a contrary inte’ ne exercise of the 
authority must be in accordance with il ^ method which the 
State has prescribed for legislative enactments. 

This seems to have estabhshed that what we commonly 
think of as “the Legislature” may not by itself re-district 
States. 

» Smiley v Holm, 285 U S. 355 (1932). 


* Cited ante 




CHAPTER VII 

PRESIDENT AND CONGRESS 

With the first President came the problem of his relations with 
Congress and the begmmng of that struggle between Executive 
and Legislative which has played so great a part in the pohtical 
history of the Umon. It is worth while notmg how the pendu- 
lum has swung back and forth. 

Washington both asked and worked for the legislation he 
thought necessary, and his influence with Congress was con- 
spicuous On the other hand he did not hesitate to resist en- 
croachment by the laivmaking branch AVlien the House called 
upon him to transmit to it papers relating to the Jay treaty, 
in refusing (March 30, 1796) he said “ It is essential to the due 
administration of the Government that the boundanes fixed 
by the Constitution between the different departments should 
be preserved ” As the assent of the House was not necessary 
to the validity of the treaty and as the papers called for had 
no bearing on any legislation "a just regard for the Constitu- 
tion and to the duty of my office. . forbids a compliance with 
your request ” 

John Adams wielded slight personal authority over Con- 
gress. His democratic successor, Jefferson, went to the other 
extreme One of Jefferson’s biographers, John T Morse, Jr , 
said that to the time when he was writing (1898) no President 
since Washington had ever been able to dictate to Congress as 
Jefferson could do, and upon sufficient occasion actually did 
No President since Washington had ever led the people m such 
unquestioning obedience “But these facts were not recog- 
nized at the time Congress did not appreciate that it was 
receiving orders, the people had not the slightest notion that 
they were under control For Jefferson never used the accent 
of command or assumed the bearing of a leader. His influence 
was singularly shadowy and mysterious. He simply communi- 
cated suggestions and opinions to this or that selected one 
among those who believed in him The suggestions and opin- 
ions were followed not with any consciousness of discipline, but 
from a true feeling of admiration and confidence towards the 
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great and good statesman who seemed always to speak wisely 
and to thinV virtuously, who, at least, had many times proved 
to plan with unrivaled astuteness for the good of his party.” 

Morse points it out as a singular circumstance that the party 
which had chosen to declare itself the guardian of democratic 
principles has always from the outset been peculiarly prone to 
fall beneath the dictation of a single individual “No leader 
among the Federalists, the Whigs, or the Republicans (the 
present party of that name) has ever had a personal supremacy 
equal to that of Jefferson or that of Andrew Jackson. The 
Democrats have invariably been most powerful under the sway 
of a monocrat and have always taken kindly to that sv’^ay.* 

Jefferson himself would probably have disclauned his biog- 
rapher’s judgment At any rate in December of 1803 he wrote 
to John Randolph. “I have been afraid to express opinions 
unasked, lest I should be suspected of wishing to direct the leg- 
islative action of members They have avoided asking com- 
munications from me, probably, lest they should be suspected 
of wishing to fish out executive secrets.” ® He got along well 
enough, however, without public evidence of his control, if we 
may judge by the speech Randolph made m Congress when he 
broke A\ith Jefferson and the administration, and began his 
long career of opposition. “You may go to Avar for this excres- 
cence of the carrying trade, and make peace at the expense of 
the Constitution,” he said, “your Executive aa'iU lord it over 
you ... I have before protested, and I again protest, against 
secret, ii responsible, overruling influence The first question 
I asked when I saAv the gentleman’s resolution AA'as, ‘Is this a 
measure of the Cabinet^’ Not of an open, declared Cabinet, 
but of an inAusible, inscrutable, unconstitutional Cabinet, Avith- 
out responsibility, unknoAvn to the Constitution’ I speak of 
back-stairs influence — of men who bring measures to this 
House, which, although they do not appear on its Journals, 
govern its decisions.” ® 

It may be observed that “secret influence” was not unknown 
a century and more ago, cither in essence or phrase. 

Apparently John Adams did not appreciate how far Jeffer- 
son had carried his poAver. In view of their earher animosities; 

‘ John T Mor'io, Ji , Thomas Jefferson, 235-.37 

* Wmlvnas of Jefferson, P L I'ord cd , vin, 281 

• Quoted by Ilcnrj Adams, John Randolph, 175, 176. 
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it might be presumed that if the Massachusetts man had sus- 
pected usurpation of authority on the part of the Virginian, he 
would not in 1809 have dwelt upon the legislative as the men- 
ace “Corruption m almost all free governments,” he wrote to 
the Boston Patriot, “has begun and been first introduced m the 
Legislature VTien any portion of executive power has been 
lodged m popular or aristocratical assemblies, it has seldom, if 
ever, failed to introduce intrigue. The executive powers lodged 
m the Senate are the most dangerous to the Constitution, and 
to liberty, of all powers in it ” ^ Perhaps this was fruit of his 
own experience, rather than of what at the moment he observed. 

Neither Madison nor Monroe approached Jefferson m the 
exorcise of power. Perhaps the temperament of the two men 
inclined them to keep their hands off legislative matters It was 
a period when Congressmen asserted their independence Na- 
thaniel Macon of North Carohna, in 1810, called upon to give 
a vote in approbation of Madison’s conduct in dismissing Jack- 
son, the British minister, declared “I am opposed to addressing 
the President of the United States upon any subject whatever 
Wo have nothing to do with him, m our legislative character, 
except the passing of laws, calling on him for information, or to 
impeach ” Legislative encroachment was in the air Said 
Daniel Webster to the Massachusetts Convention of 1820: “As 
if Montesquieu had never demonstrated the necessity of sep- 
arating the departments of government, as if Mr Adams had 
not done the same thing, with equal ability, and more clearness, 
in his defence of the American Constitution, as if the sentiments 
of Mr. Hamilton and Mr Madison were already forgotten: we 
see, all around us, a tendency to extend the legislative power 
over the proper sphere of the other departments ” “ Yet John 
Quincy Adams, as Monroe’s Secretary of State, mentions in 
his Diary (iv, 503) several instances where members of Congress 
came to him to submit drafts of bills that he might suggest 
modifications or obtain for them the opinion of the President. 
Adams himself as President deemed it his duty to advise and 
recommend to Congress such measures as he thought desirable 
in the pubhc interest, and then to leave to Congress the respon- 
sibility if nothing was done 

Although evidence is scarce, it is probable that with Adams 
there disappeared, or at least waned to unimportance the practice 

* Works, IX, 302 ® Journal of the Convention, 306 
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that seems to have begun unth Jefferson, of consultation with 
the President in the matter of appointing the committees of 
Congress, particularly in respect of the important chairmanships. 
The circumstances under which Adams became President 
aroused partisanship that led to committee selection favorable 
to his beaten rival Andrew Jackson 

It was with Jackson that the struggle between the two powers 
first took the dimensions of a great political issue If you would 
know the distance to which he carried the presidential preroga- 
tive, take down your biography of Henry Clay by Carl Schui z, 
and read that Jackson treated the legislative power w ith a con- 
tempt almost revolutionary. “Not only did he, m the absence 
of Congress, set on foot measures, especially of financial policy, 
which Congress had already disapproved beforehand, and 
which he was sure would be rejected if submitted to Congress , 
but he lost no opportunity to denounce, in his public utter- 
ances, especially the Senate, but also his opponents in the 
House, as a set of conspirators against popular rights and the 
public welfare Nothing, ceitainly, could have been farther 
from Jackson’s mind than the desire to overthrow republican 
government, and to put a personal despotism in its place But 
if a President of the United States evei should conceive such a 
scheme, he would probably resort to the same ta tics which 
Jackson employed He would a^umc the charac+ r of the sole 
representative of all the people, he would tell the people that 
their laws, their rights, their hbertics, were endangered by the 
unscrupulous usurpations of the other constituted authorities; 
he would try to excite popular distrust and resentment, espe- 
cially against the legislative bodies, he would exhibit himself as 
unjustly and cruelly persecuted by those bodies for having 
vigilantly and fearlessly watched over the rights and interests of 
the people, he would assure the people that he would protect 
them if they would stand by him in his struggle with the con- 
spirators, and so forth These are the true Napoleonic tactics, 
in part employed by the first, and followed to the letter by the 
second, usurper of that name ” ^ 

Jackson even went so far as to deny a right in the legislative 
to cnticize the executive In 1834 the Senate passed resolutions 
introduced by Plenry Clay, one of which said that “the Presi- 
dent, in the late executive proceedings in relation to the public 
1 Carl Schurz, Henry Clay, n, 108, 109 
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revenue, has assumed upon himself authority and power not 
conferred by the Constitution and the laws, but m derogation of 
both ” This began the famous Censure episode 

Jackson protested The resolution, he declared, wanting both 
the form and substance of a legislative measure, was not justified 
by any of the executive powers conferred on the Senate, nor did 
the proceeding belong m any way to the class of incidental reso- 
lutions “On the contrary, the whole phraseology and sense of 
the resolution seem to be judicial Its essence, true character, 
and only practical effect, are to be found in the conduct which 
it charges upon the President, and in the judgment which it pro- 
nounces upon that conduct That the Senate possesses a high 
judicial power, and that instances may occur in which the Presi- 
dent of the United States will be amenable to it, is undeniable 
But under the provisions of the Constitution, it would seem to 
be equally plain that neither the President nor any other officer 
can be rightfully subjected to the operation of the judicial power 
of the Senate, except in the cases and under the forms prescribed 
by the Constitution The resolution charges in substance that 
in certain proceedings relating to the public revenue, the Presi- 
dent has usurped authority and power not conferred upon him 
by the Constitution and laws, and that in so doing he violated 
both. Any such act constitutes a high crime — one of the high- 
est, indeed, which any President can commit — a crime which 
justly exposes him to impeachment by the House of Representa- 
tives. The resolution, then, was in substance an impeachment 
of the President, and in its passage amounts to a declaration by 
a majority of the Senate, that he is gmlty of an impeachable 
offence The safeguards and formalities which the Constitution 
has connected with the power of impeachment, were doubtless 
supposed by the framers of that instrument to be essential to the 
protection of the public servant, to the attainment of justice, 
and to the order, impartiality, and dignity of the procedure. 
These safeguards and formalities were not only practically dis- 
regarded in the commencement and conduct of these proceed- 
ings, but in their result, I find myself convicted by less than two 
thirds of the members present, of an impeachable offence ” 

Carl Schurz in his life of Clay (ii, 40) took vigorous exception 
to this, and as an answer made long after the excitement of the 
moment had passed away, the criticism carries the weight of 
unprejudiced reflection. The pretension set up in Jackson’s pro- 
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test, Schurz concluded, that the Senate, because it might have 
to sit as a judicial body in case of impeachment, had, as a legis- 
lative body, no constitutional right to express an unfavorable 
opinion about an act of the Executive — nay, that neither 
House of Congress had such a right except in case of impeach- 
ment, was altogether incompatible with fundamental pnnciples 
of representative government “The Constitution, indeed, 
authorizes the President to do certain things in his discretion; 
but this fact does certainly not take from the Legislature, or 
fnm either House, the right to inquire whether in a given case 
the President has acted ivithin his constitutional discretion, 
or whether that discretion has been wisely exercised for the 
public good The Senate is, indeed, a judicial body when it 
tnes impeachments But it is also a legislative body, and as 
such it can certainly not be stripped of the necessary pnvilege 
of discussing and criticising the conduct of public officers on 
the ground that such officers might possibly be mipeached for 
the acts criticised.” 

■Whether as a matter of abstract right, or of constitutional 
right, doubtless the view of Schurz is correct Ho misses the 
real pomt of importance. A thmg may be right and yet not be 
proper, not be expedient Criticism of one branch of the govern- 
ment by another is not pertinent and may be impertinent 
Where custom frowns upon it, or rules tend to prevent it, in 
the end better results prevail. 

Poindexter of Mississippi moved that the “Protest” bo not 
received Clay held it a plain and palpable breach of the pnvi- 
leges of the Senate Calhoun declared: “The principle on which 
the Senate acted is this' ‘We have a right to express our opin- 
ion.’ The gentleman (Benton) will be compelled to deny that; 
or, perhaps he may take refuge from such a predicament by 
qualifying his subversion of this first principle of legislative 
freedom. And how will he deny it, and yet apparently maintain 
it I* He has only one resource left, and that is, to pretend that 
we have a nght to express our opinions, but not of the President. 
Now, for the first time that such a doctrine has ever been heard 
on Amencan soil, he is prepared to profess and pubhsh, m the 
face of the Amencan people, that old and worn-out dogma of 
old and worn-out nations, ‘The King can do no wrong.’” 

In reply Benton, Silas Wright, and others came to Jackson’s 
defense Had the President a right to send the protest to the 
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Senate? On this they held that any pnvate citizen who feels 
aggrieved by the action of the Senate has a right to remonstrate 
in respectful language and appeal to the justice or the body 
inflicting the injury Has the President lost this nght because 
he holds public ofiflce? The Senate must receive the protest, for 
its duty as to this paper is the same as it is as to any other peti- 
tion or remonstrance. But is it the duty of the Senate to enter 
the remonstrance on the Journal? That is a matter of j'ustice, 
purely. We are told the Piesident has no right to make such a 
demand. True; but he makes no such demand, he merely re- 
quests, respectfully requests, that we permit it to be entered that 
for all future time the Journal may exhibit the full case.^ 

Benton began a campaign for expunging the resolution of 
censure. It was earned into the State Legislatures, and at least 
ten of them instructed their Senators to vote for expunging 
In 1836-37 Jackson’s friends had a majonty in the Senate and 
proceeded to expunge When the Journal was mutilated, Daniel 
Webster said that if it were not for “the rutliless violation of a 
sacred instrument,” the scene would be “little elevated above 
the character of a contemptible farce ” 

In August, 1842, President John Tyler sent to the House a 
message with lus objections to a tariff bill It was referred to a 
special committee, of which John Quincy Adams was Chairman, 
and this Committee made a report severely criticizing the mes- 
sage, whereupon the President sent a protest to the House, 
requesting its entry on the Journal In reply the House passed 
resolutions copied from those of 1834, declaring the protest a 
breach of the privdeges of the House, and dechning to enter 
It on the Journal 

Certain newspaper pubhcations of 1837 throw interesting light 
upon the drafting of biUs in the times of Jackson and Van Buren. 
“The Atlas” and other Boston papers reported Richard 
Fletcher, a member of the House Committee on Ways and 
Means, as averring in a speech at Faneuil Hall in the course of 
the summer recess. “The Chairman of the committee steps up 
to the Wliite House, and there receives from the President or 
the Secretary of the Treasury such bills as they wish to have 
passed by the House. The chairman puts the biUs in his pocket, 
takes them to the committee without any examination, the 
majonty of the committee approve them , the minority can do 
^ J B McMastcr, History of ike People of the U niled States, vi, 209 
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nothing, the bills are presented to the House, and received as 
the doings of the committee ” 

Upon the re-assembhng of Congress, Chairman Churchill C. 
Cambrelong of the Committee on Ways and Means published 
in the “Washington Globe” a leply to this and other charges 
of the Boston speech “The usage from the commencement of 
the government,” said he, “has been for the committee, through 
its chairman, to consult the head of the Department in regard 
to such measures as he may recommend for the consideration of 
Congress, for the Secretary to attend on, and confer ivith the 
committee, if invited, and to furnish drafts of bills embracing 
his own propositions, when requested to do so.” He denied, 
however, the slavish acceptance of executive measures “word 
for word, letter for letter, comma for comma ” ; cited in proof 
the history of several bills, and presented in parallel columns 
the Secretary’s draft of one of them, with its modified form as 
reported from the Committee on Ways and Means '■ 

Further knowledge of the situation under Van Buren is to be 
gained from what Lieber wrote in 1838 “In Congress,” he 
said, “members behoved, and in fact known, to be personal 
friends of the Executive have declared that it was useless to 
debate on a certain subject, because the Executive would veto 
the bill if it should pass Tlus is as much against parhamentary 
dignity and decorum as against true constitutional spirit. One 
of the great objects of the Constitutions is to secure independent 
action to various branches, and to produce by a umon of all a 
well-poised result. These gentlemen could not have considered 
what frightful consequences might ensue from this incipient 
abuse If it were earned out with any degree of consistency, 
it would soon virtually deprive the legislature of its initiative 
power, and make it a body which has only to confirm or reject 
measures proposed by the administration, and in whatever 
degree it might be acknowledged, it would effectually forestall 
all necessary reforms, to which, for the time being, the majority 
as well as the executive were known to be opposed — all those 
‘annual motions’ which have in most cases succeeded by dint 
of unconquerable perseverance ” ^ 

Harrison, elected in revolt against Jacksonian doctrines, took 
up the matter in his inaugural address, March 4, 1841. He con- 

1 L G MoConachie, Congressional Committees, 222-24. 

‘ Manual of Political Ethics, 2nd cd., n, 387. 
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tended that by no fair construction could anything be found 
to constitute the President a part of the legislative power. His 
duty to lecommend legislation was simply a “pnvilege which 
he holds in common with every other citizen ” He regarded it 
as “preposterous to suppose that a thought could for a moment 
have been entertained that the President, placed at the capital, 
in the center of the country, could better understand the wants 
and wishes of the people than their own immediate repiesenta- 
tives”, so, therefore, “to assist or control Congress m its ordi- 
nary legislation could not have been the motive for conferring 
the veto power on the President ” In particular he held that 
the President “should never be looked to for schemes of finance ” 

Jackson had made the matter a party issue. Democrats 
looked with equanimity then, as they look to-day, on executive 
domination of the legislative Whigs viewed it with alarm 
Abraham Lincoln brought out distinctly this partisan difference 
in a speech in Congress in 1848. Said he “That the Constitu- 
tion gives the President a negative on legislation, aU know, 
but that this negative should be so combined with platforms 
and other appliances as to enable him, and m fact almost compel 
him, to take the whole of legislation into his own hands, is what 
wo object to, IS what General Taylor objects to, and is what 
constitutes the broad distinction between you and us To thus 
transfer legislation is clearly to take it from those who under- 
stand with minuteness the interests of the people, and give it 
to one who does not and cannot so well understand it.” 

Note what he had to say beanng on the contention now 
pressed that the popular will m matters legislative is or may be 
or ought to be expressed in the choice of the Executive: “My 
friend from Indiana has aptly asked, ‘Are you willing to trust 
the people^’ Some of you answered substantially, ‘We arc 
willing to trust the people; but the President is as much the 
representative of the people as Congress ’ In a certain sense, 
and to a certain extent, he is the representative of the people 
He is elected by them, as well as Congress is, but can he, in 
the nature of things, know the wants of the people as well 
as three hundred other men coimng from all the various localities 
of the nation? If so, where is the propriety of having a Con- 
gress?” 

Van Buren and Harrison had no occasion to resist Congress 
importantly, Taylor had much, Polk little, Taylor, Fillmore, 
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and Pierce none, Buchanan in only two senous instances. On 
the other hand, fear of the power of the President revived. 
Reverdy Johnson of Maryland was so disturbed that in the 
Senate m May of 1848 he declared “ It may yet be that a diadem 
may sparkle on the brow of an American President ” * 

In the decade before the war, the Presidents exerted influence 
on Congress chiefly by the bestowal of appointments to office 
The repeal of the Missouri Compromise and the passage of the 
Thirteenth Amendment were accomplished by the use of the 
executive patronage; and the Life of Hannibal Hamlin records 
that he spumed the offer of President Pierce to give hun con- 
trol of all the New England patronage in return for his vote for 
the Douglas Kansas-Nebraska Bill When in 1858 the bill for 
the admission of Kansas under the Lecompton Constitution 
was before the House, a solution of the dilemma was found in 
the proposal offered by Representative English, of Indiana — 
in effect a bribe of public land to induce the people of Kansas 
to accept the Constitution. The administration was charged 
with bemg excessively active in winning support for this, the 
Secretary of the Treasury being conspicuous therein. Rhodes 
says (ii, 300) the patronage of the government was used in an 
unblushing manner, large contracts for supplies for the military 
expedition to Utah were distributed to influence votes, and 
money was directly employed to aid the passage of the measure. 
A House investigating committee was appom'ed ivith Repre- 
sentative Covode at its head, to see if the President had, “by 
money patronage or improper means, sought to influence the 
action of Congress, or any committee thereof, for or against 
the passage of any law appertammg to the rights of any State 
or Territory.” 

Mason, in “The Veto Power” (p 45), holds that this was 
“httle more than a scheme to inculpate the administration and 
render it odious before the country,” and he refers to Curtis’ 
Life of Buchanan, where it would be naturally so viewed. The 
President protested that the House had no junsdiction over 
him, and that in such proceedings all precedents demanded the 
presentation of particular charges, and an open and impartial 
investigation of those charges. So collateral issues were allowed 
to prevent throinng any light on the more important question 

1 Charles Warren, “Presidential Independence,” Boston Vnivers^y Law J?€- 
view, January, 1930 


PRESIDENT AND CONGRESS 


207 


of the propriety of using the power of the executive to shape 
legislation. 

After the war came the momentous conflict between Johnson 
and his Congress, almost rcsultmg m Johnson’s removal from 
office Blame said that perhaps a man of more desperate resolu- 
tion than Mr. Johnson might have used his executive power 
more effectively against Congress, but he must have done so 
at the expense of his fidehty to sworn obhgations. “The practi- 
cal deduction as to the working of our governmental machineiy, 
from the whole expcnence of that troublous era, is that two 
thirds of each House, united and stimulated to one end, can 
practically neutrahze the executive power of the Government 
and lay down its pohcy in defiance of the efforts and the op- 
position of the President.” ‘ 

Blame’s way of putting it shows the effort necessary for Con- 
gress to hold its own in the struggle. That it had not been suc- 
cessful, even in the fight mth Johnson, would appear by what 
J M Ashley declared in the House of Representatives February 
13, 18G9, when Johnson’s term was drawing to a close. “The 
expenence of the past quarter of a century demonstrates the 
fact that the whole power of the national Government is gradu- 
ally but surely passing under the complete control of our Pres- 
idents. The struggle of the great political parties for place and 
power strengthens his authority, and makes his will dunng 
his term of office the only law knowm to partisan Representatives 
in Congress.” 


Swing op the Pendulum 

The next quarter of a century hardly bore out Ashley’s 
evident expectations Indeed the pendulum swung the other 
way. On the whole it was a period of comparative independence. 
Senator George Fnsbie Hoar, looking back from 1903, w'hen he 
pubhshed his Autobiography, thought that when he came to the 
Senate, in 1877, it was “a more powerful body than ever before 
or since.” Hoar went on to say (ii, 45)' “The most eminent 
Senators — Sumner, Conkhng, Sherman, Edmunds, Carpenter, 
Frehnghuysen, Simon Cameron, Anthony, Logan — would have 
received as a personal affront a pnvate message from the White 
House expressing a desire that they should adopt any course 
in the discharge of their legislative duties that they did not 
> Twenly Years of Congress, n, 186. 
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approve. If they visited the White House, it was to give, not to 
receive advice ” 

In the clashes between the powers, sometimes the President, 
sometimes Congress, won Grant vetoed a proposal to make the 
Clerk of the House of Representatives an officer to perform 
certain executive duties, as an encroachment on the right of 
the Executive to appoint officers When an attempt was made 
to force Hayes to sign appropriation biUs containing distasteful 
provisions, he vetoed biU after bill, threatened extra sessions 
until the government received the needed funds, and at last 
prevailed by the help of a pubhc opinion that compelled Con- 
gress to yield Cleveland wrestled with Congiess less fortu- 
nately His famous ‘ ‘ perfidy ” letter could not prevent the Senate 
from giving a protection flavor to the Wilson tariff bill, and he 
signed. George F. Parker, wnting with intmiatc acquaintance, 
tells us the art of managing and directing legislative bodies lay 
beyond his purview. He did not know how to coax or wheedle. 
“If Mr Cleveland resented the office-seeking propensity which 
has been developed in legislative bodies as being what he termed 
an encroachment upon the prerogatives of the E.xccutive, he 
felt, in hke manner, that for a President or Governor thus to 
purchase support was, in its turn, no less dangerous and repre- 
hensible as an encroachment upon the rights and powers of the 
legislature. . He was unalterably opposed to the use of the 
social influence of the Executive Mansion for controlhng legis- 
lation He did not invito men — and, what is far more potent, 
he did not have his n ife invite women — to dinners, or lunch- 
eons, or receptions, for the puriiose of commanding votes for 
or against some measure pending m Congress, however much 
he was interested in its success or defeat He vetoed more bills 
than all his predecessors combined, but when these messages 
had been transmitted they must take their own course.” ^ 

Harnson was no more influential with Congress, and in the 
course of his term Professor John Ordronaux, of the Columbia 
Law School, wnting of the division of powers, m his “Con- 
stitutional Legislation in the Umted States,” could say (p 349) : 
“The pendulum of reform has swung so far in the direction of 
popular sovereignty, that it is from usurpations of legislative 
power, more than from any other source of pubhc authonty, 
that we now have cause for apprehension.” 

1 Recollections of Grover Cleveland, 359-64. 
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Mark the revolutionary change in the generation since! 

It IS not generally realized that the swing toward present- 
day extremes began with Mclvmley. The glove of velvet so 
concealed the hand of steel, it was all done so graciously, so 
blandly, that the public hardly knew n hat was going on. Yet 
WiUiam H Moody, who was close to him, tells us that to an 
extent unknown since the days of Jefferson he exercised an 
influence over the legislative action of both Houses of Congress ^ 
Senator Hoar was of the same opinion. Said he in his Auto- 
biography (n, 46) . “President McKinley, with lus great wisdom 
and tact and his delightful individual quahty, succeeded in 
establishing an influence over the members of the Senate not, 
I think, equalled from the begmmng of the Government, except 
possibly by Andrew Jackson ” On the other hand, Henry 
Loomis Nelson, almost as well quahfied to testify, thinks 
McKinley always insisted it was the duty of the President to 
refrain from mtcrfenng -with the fimctions of the Legislature “ 
The explanation perhaps is that while recognizing and observ- 
ing the constitutional proprieties, he saw nothing improper in 
avoiding conflict and at the same time getting his way by the 
arts of fnendship that he had found so efficacious while he was a 
Congressman himself He persuaded rather than drove. 

No question anses over his successor Roosevelt frankly dis- 
closed his belief that it w’as nght for him to coerce if he could not 
convince He himself has described how he did it “There were,” 
he says, “many points on which I agreed with Mr Cannon and 
Mr. Aldnch, and some points on winch I agreed with Mr Hale 
I made a resolute effort to get on mth all three and vnth their 
followers, and I have no question that they made an equally 
resolute effort to get on with me. We succeded in working to- 
gether, although with mcreasmg friction, for some years, I 
pushing forivard and they holding back. Gradually, how ever, I 
was forced to abandon the effort to persuade them to come my 
w'ay, and then I achieved results only by appealmg over the 
heads of the Senate and House leaders to the people, w ho were 
the masters of both of us. I continued m this way to get results 
until almost the close of my term, and the Repubhean party 
became once more the progressive and indeed the fairly radical 
progressive party of the Nation When my successor was 

• “Constitutional Power of the Senate,” Korth American Review, March, 1902. 

* “The Hampered Executive,” CetUury Mau , May, lyOd. 
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chosen, however, the leaders of the House and Senate, or most 
of them, felt that it was safe to come to a break with me, and 
the last or short session of Congress, held between the election 
of my successor and his inauguration four months later, saw a 
series of contests between the majorities in the two houses of 
Congress and the President — myself — quite as bitter as if 
they and I had belonged to opposite political parties However, 
I held my own. I was not able to push through the legislation 
I desired dunng these four months, but I was able to prevent 
them domg anything I did not desire, or undomg anythmg that 
I had already succeeded in getting done.” ‘ 

It will be observed that he tells first of working with leading 
Senators and the Speaker of the House — personal relation- 
ships of a sort not avowed during the first century of the Re- 
public, if indeed they often existed Next he tells of calling in 
the force of public opinion This was no novelty, for many of 
his predecessors had resorted to it, though not so frankly 
Much more unusual was his use of the veto power as a club, 
though we have seen that Hayes did the same thing It was 
piobably the difference between the personalities of the men that 
brought a greater storm of protest when Roosevelt publicly 
warned Congress he would not sign certain measures The 
averment was that he ought not to veto a bdl until it was laid 
before him 

Senator Hoar took umbrage over Roosevelt’s methods of 
management Answering criticism by “The Outlook,” Mr. 
Hoar wrote “A Senator stated on the floor that a bill which he 
desired to have taken up and passed was approved by the Pres- 
ident and one of the heads of the Departments, and that the 
President, although he had shortly before vetoed a similar bill, 
was not satisfied that the bill ought to pass. Of that statement 
I complamed, calling attention to the fact that such statements 
as to the opinion of the Crown are always held a breach of 
privilege in the British Parliament, and I urged that nobody 
had the right to try to influence legislation by statements of 
the opinion of the President, to which I added that ‘the time 
for the President to make up his mind about legislation is after 
we have passed it and not before, unless he avail himself of 
his constitutional right to make recommendations in his mes- 
sages, which IS the proper way ’ ” “ 

» TheOuOook,, November 2, 1913. » The Oullook, March 28, 1903. 



PRESIDENT AND CONGRESS 


211 


Mr. Hoar might have added that the point had been ruled 
upon m the Senate itself, for when (May 15, 1874) Senator 
Chandler even went no farther than to say that a pohcy an- 
nounced in a veto message would show that "it is extremely 
doubtful whether the President will sanction any inflation of 
an irredeemable currency,” the presiding ofiBcer declared it out 
of order Five years later (Apnl 4, 1879), in the House, James A. 
Garfield, denying that he had threatened bills of the majority 
with a veto from the Executive, declared: “It would be indecent 
on my part , it would be indecent for any of us even to speak of 
w'hat the Executive mtends to do; for none of us have the nght 
to know.” 

To Senator Hoar “The Outlook,” always a champion of Mr. 
Roosevelt, retorted (March 28, 1903): “In our judgment, the 
President occupies a position more nearly akin to that of a 
Prime Minister than to that of a Ixing of England. The King 
has no pohtics and belongs to no party The President, like 
the Prime Minister, is the official leader of the party which has 
elected him to office. There is very good reason, therefore, why 
he should inform Congress of the vieivs which he entertains as 
the leader of his party, and this has often been done by Presi- 
dents in other ways than through formal messages ” 

Four years later the same penodical again came to the Presi- 
dent’s defense, elaborating its theoiy of the executive function: 
“No doubt Mr. Roosevelt has exercised a greater influence over 
legislation than any other President m the last half-century. 
But how? By a display of mihtary power? Has there been in 
sight any possibihty of an American Cromwell dispersing a 
recalcitrant House of Representatives? No one imagines that. 
Has he then dragooned or bribed the House by his use of 
patronage? No man since Jackson’s time, not even Grover 
Cleveland, has used patronage so httle for pohtical ends The 
same critics who condemn him for the use of autocratic power 
condemn him for relegating appointments to the Congressmen 
He has seen a public injustice, he has felt the rising but unex- 
pressed public indignation, he has given voice to that indigna- 
tion and that will And Congress has passed the Railway Rate 
Regulation Bill, not in response to the demand of the President, 
but m response to the demand of the people interpreted by a 
President i\ho understood them and spoke for them This is 
not autocracy, it is Centrahzed Democracy, and m this Central- 
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ized Democracy is the hope, not the peril, of America. Money 
kmgs it IS very difficult to dethrone, but the President and his 
Cabmet can be relegated to private We at the next election if 
they do not rightly interpret and justly and efficiently carry 
out the public will ” ^ 

About the same time Congressman McCall described the 
situation from the opposite pomt of view “The influence of 
the Executive upon legislation,” he wrote, “is to-day by no 
means confined to those common constitutional methods of 
expression, the veto and the message recommendmg legislation, 
but it is chiefly shown by an influence exerted upon the individ- 
ual members, upon the legislative machinery of the two Houses, 
and even by special messages upon amendments proposed to 
particular bills, w'hich in effect amount to written speeches 
upon the mere details and phraseology of measures, and are 
read in that House m which the debate is proceeding There 
are concentrated in the person of the President the great au- 
thority of the party leadership and the far greater practical 
authority which results from the vast powers of his office, of 
which by no means the least important, and certainly the most 
corrupting, is the control of the patronage. Unless there is a 
scrupulous and restrained exercise of these enormous powers, 
the presidential office becomes a formidable engine for throwing 
the whole mechanism of the Constitution out of gear. The 
practical absorption of the great prerogatives of Congress has 
gone as far as it can be permitted to go with safety to our system 
of government ” ® 

Roosevelt was the first to speak pubhely of “my policies ” 
He it was who accustomed the public to think that the President 
should have “pohcies” of his own. His successor, Taft, also had 
“policies.” Before Taft went into office he issued a formal 
statement of them, enumerating vanous specific heads of 
legislation he sought His attitude toward them, however, was 
somewhat different from that of Roosevelt, He described his 
view of the duty of a Chief Executive m “Four Aspects of Cmc 
Duty” (p. 100) . “Under our system of politics the President is 
the head of the party which elected him, and cannot escape 
responsibility either for his owm executive work or for the 
legislative pohey of his party in both Houses. He is, under the 

* The Outlook, January 2C, 1907, p 161 

* “The Mty-Nmth Congress,” AUatUic Moiithly^ October, 1906. 
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Constitution, himself a part of the Legislature, in so far as he 
is called upon to approve or disapprove acts of Congress. A 
President who took no interest in legislation, who sought to 
exercise no influence to formulate measures, who altogether 
Ignored his responsibility as the head of the party for carrying 
out ante-election promises in the matter of new laws, would 
not be doing what is expected of him by the people In the 
discharge of all his duties, executive or otherwise, he is bound 
to a certain extent to consult the wishes and even the prejudices 
of the members of his party in both Houses, m order that there 
shall be secured a unity of action by which necessaiy progress 
may be made and needed measures adopted ” 

The complaint made of Mr Taft was that he did not put 
this view into effect with the results the public wanted A 
typical verdict was that of an editorial m “ World’s Work” for 
November, 1913 “The public expects the President to manage 
Congress If he does not do this, he is not considered a successful 
President A failure to dominate Congress was Mr Taft’s chief 
shortcoming in the public mind He was elected to get laws of 
a certain character passed and they were not passed ” Samuel 
J Kornhaiiser three years before had said much the same thing 
of the public expectation: “A President to-day is judged, not 
according to the success he achieves in enforcing laws, m manag- 
ing the gigantic business of the nation that has been expressly 
committed to his care, but by how well he succeeds m securing 
legislation ” ‘ 

The view ]\Ir Taft himself expressed is not inconsistent with 
this Then why did he not meet the public expectation ‘i’ Mr. 
Komhaflser has explained. “It was a shock to the public that 
a President, after merely submitting m calm and dispassionate 
tones his recommendations to Congress, should leave that body 
free to deliberate and frame a bill according to its best judgment. 
That he forbore to importune Congress, to threaten it, to insist 
dramatically that it revise schedules according to his ideas and 
the popular demands, that he did not bear down upon that 
body with all the force and power of his high office, appeared as 
an unpardonable failure to perform his plain duties To assume 
that Congressmen could be actuated by a patriotic desire to 
serve the people honestly, was regarded as heresy And such 

> "President Taft .and the Eatra-Constitutional Function of the Presidency," 
North American lieview, November, 1910 
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has come to be the normal feehng. A growmg suspicion has 
ripened mto a firm conviction that members of Congress do 
not represent public interests, but instead the interests of special 
groups seeking privileges And as a corollary there has ansen 
the assumption that the President is not merely the administra- 
tive head of the nation, but also, and pre-eminently, the ex- 
traordinary representative of the people at large, to stand as 
the champion of their rights, and to compel their unfaithful 
direct representatives to do their bidding. He is the chief, the 
overshadowing figure in the Government He must at all hazards 
secure demanded legislation If the lairaiaking body is unwill- 
ing, if it hesitates, if it disagrees as to the expediency of pro- 
posed laws, if it resists, it must be beaten into submission.” 

Toward the end of Mr Taft’s term, the Senate passed this 
resolution, all the Democrats voting for it, and twenty-three 
Republican Senators voting against it. “Resolved, That any 
attempt on the part of a President of the United States to ex- 
ercise the powers and influence of his great office for the purpose 
of controlling the vote of any Senator on a question involving 
a nght to a seat in the Senate or any other matter within the 
exclusive jurisdiction of the Senate would violate the spint if 
not the letter of the Constitution and invade the rights of the 
Senate ” The object was evident. It was to rebuke directly Mr. 
Taft, and indirectly Mr Roosevelt, for their condemnation of 
Senator Lonmer Mr Roosevelt was at the time a Contribut- 
ing Editor of the Outlook, and it may be surmised was not out 
of sympathy wnth what that periodical had to ^ay on the sub- 
ject m its issue of August 3, 1912. “The Outlook absolutely 
and totally dissents from this resolution We agree with what 
Dr Woodrow Wilson has said m his volume on ‘ Constitutional 
Government m the United States’: ‘The personal force of the 
President is perfectly constitutional to any extent to which 
he chooses to exercise it, and it is by the clear logic of our Con- 
stitution that he has become ahke the leader of his party and 
the leader of a Nation. ’ The President has no nght to attempt 
to control the vote of any Senator on any subject by the giving 
or withholding of patronage He has not only a nght, but a 
duty, to exercise upon the Senate all the moral influence which 
he can by argument and persuasion on any subject which is 
before them and which he deems of sufficient importance to 
justify his action.” 
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Mr. Wilson as President was to bring into prominence the 
doctnne of executive leadership in legislative affairs more 
than any of his predecessors He may or may not have domi- 
nated Congress more effectively than Jefferson or Jackson, but 
he at any rate did it more openly and frankly This was to have 
been expected From the day when as a college student he wrote 
a magazine article on "Cabinet Government in the United 
States,” he had continually preached executive responsibility 
In later essays, in books, in discussions, he had urged the 
English theory When he became Governor of New Jersey, he 
put it m practice just as far as constitutional limitations would 
permit Soon after his election as President he wrote "He [the 
President] is expected by the nation to be the leader of his party 
as well as the chief executive officer of the Government and the 
country will take no excuses from him. He must play the part 
and play it successfully or lose the country's confidence. He 
must be prime minister, as much concerned with the guidance 
of legislation as with the just and orderly execution of law, and 
he IS the spokesman of the nation in everything, even the most 
momentous and most delicate dealings of the Government with 
foreign nations ” ‘ 

No sooner had he entered the White House than he began 
acting upon his belief He found a willing Congress. At its con- 
clusion the Outlook said with accuracy (and with approbation) • 
“In the record of the Congress whose work just ended is re- 
viewed elsewhere in this issue, one fact stands out above all 
others' from first to last this National Legislature has been led 
— one might almost say commanded — by the President ... 
What Congress has done or failed to do, it would not be unjust 
to say that President Wilson has done or failed to do.” “ 

Professor Ford, wnting a year later, thought that while Presi- 
dent Wilson made an energetic use of the mfluence of his office 
to promote action, it was always with respect to measures to 
which his party was committed and in the exercise of his recog- 
nized function as the party leader * That may have been the 
President’s intention, but it is to be doubted whether he in fact 
confined himself to party utterances any more closely than Mr 

^ Woodrow AA'^ilsoH to A M Palmer, February 5, 1913, printed in Boston 
Transcrijjt and New York Sun, January 11, 1916 

a The Outlook, March 17, 1915 

® “The Record of the Administration,” Atlantic Monthly, May, 1916 
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Roosevelt. Nature made each too virile and self-rehant for 
such limitations. Doubtless each could have found something 
in party hterature to justify him, just as any sectarian can 
find support for his views in the Bible The fact is that each 
came to the White House accustomed to think and act by 
him self. 

In the same article Professor Ford said: “ It will be practically 
impossible hereafter for anyone who takes office as President 
of the United States to pretend that he can acquit himself of his 
legislative obligations merely by requesting Congress to take 
matters into consideration.” As the same thing could have been 
said with equal warrant when Andrew Jackson was President, 
I am not convinced that Professor Ford would be able to justify 
his prophetic assurance by reference to history. More than that, 
if he agreed with many observers in drawing a moial fiom the 
election of 1920, he might not thereupon have cared to prophesy 
at ah, for it is the common belief that what in the campaign was 
commonly referred to as Mr. Wilson’s autocracy, was in no 
small measure responsible for the overwhelming defeat of his 
party. So many factors contributed to this defeat, that it is not 
safe to attempt appraisal of their relative share, but at least it 
can be said that the attack upon the President’s domination of 
Congress was widespread, and that on this score hardly a word 
was raised in defense. The strong men of his own party who 
through his first term and indeed until the end of the War had 
endured and in public had even extolled his leadership, refused 
to ask from the electorate approval of a system under which 
they had chafed and which toward the last they in private 
frankly resented The mass of the people seemed to feel that 
they wanted their Congress to function again as an independent 
branch of the government 

The people approved the revolt of the Senate against the at- 
tempt of the President to secure ratification of the Treaty of 
Versailles ivithout substantial change It is not safe to affirm 
that they approved the revolt because it was a revolt, but clearly 
they did not punish the Senate because it revolted Very likely 
objection to the treaty itself was the controlling motive m most 
minds, but there is ground for thinking that if the President had 
not tried to coerce the Senate, if he had treated that body as an 
equal and not as a subordinate, he might have seen us enter the 
League of Nations. It was his own apphcation of his own theory 
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of government that turned the tide against him at a critical 
juncture. 

Then a period of reaction lasted through a dozen years Yet 
the only real difference was that Presidents Harding, Coohdge, 
and Hoover worked less in the open Each of them relied mainly 
on quiet inteiviews mth Senators and Representatives, called 
to the White House singly or m groups Mr. Harding, fresh 
from the Senate, where his gemal qualities had made for him 
warm friends, could work effectively through them. Mr Cool- 
idge, gifted with pohtical skill, knew how to bnng outside in- 
fluence to bear when necessary In a magazine article written 
after his retirement, he said' ‘ “I never felt it was my duty to 
attempt to coerce Senators or Representatives, or to take re- 
prisals ” He testified that he always found the members of both 
paities willing to confer with him and disposed to treat his 
recommendations fairly. He believed it to be the business of the 
President as party leader to do the best he could to sec that the 
declared party platform purposes were translated mto legislative 
and administrative action. 

Mr Hoover appeared at the moment to be less successful, 
but when time gives the right perspective, historians may say 
that taking into account the conditions, his leadership was of 
the soundest and strongest. He had been in ofiice barely half a 
year when the stock market crashed and we entered on a busi- 
ness depression that was to be as calamitous as any the world has 
ever seen Hampered by a Congress where his party did not 
have full control and then by another distinctly hostile politi- 
cally, with few of the members in either of them fully realizing 
the gravity of the crisis and the necessity of quick, united action, 
yet he met two dire emergencies successfully by calhng into 
group conference the leading members of the two parties in 
each House and convincing them of the need to push through at 
once the measures he proposed Perhaps a third emergency of 
equal magnitude would have been met in the same way had it 
not come just as his term was ending In some other matteis, 
such for instance as the reorganization of the whole administra- 
tive establishment, he was no more successful than his prede- 
cessors, but that was because of Congressional opposition no 
President could overcome. 

Success in control was the good fortune of the incoming 

* American Magazine, August, 1929. 
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President With a Congress predominantly of his own pohtical 
faith, with universal distress compelhng public interest to be 
uppermost in mind, with the spoils of office not yet distributed, 
Mr. Roosevelt was able in a few months to accomplish more in 
the way of radical reform and revolutionary enactment than 
any dozen Presidents had ever brought about Senators and 
Representatives vied m doing his bidding Theirs not to ques- 
tion why. Executive dominance was supreme 

As tune passed, vnth no enduring revival of trade, with in- 
dustry continuing stagnant, with ten million wage-earners, 
more or less, still out of employment despite unprecedented at- 
tempt at control and reform, with the price of farm supplies 
rising faster than income, with the cost of hving for everybody 
mcreased, a terrified Congress continued renouncing its respon- 
sibihties, forsakmg its duties and its rights Committees sub- 
mitted even the details of bills to the President before daring to 
make report, and his judgment thereon was seldom questioned. 
Individual votes were changed by mtunations of loss of patron- 
age Threats of vetoes were made more freely on floor of House 
or Senate than ever before In the middle of debates leaders 
sometimes hurried to the telephone booths, found out what the 
President wished, and reported it to bnng mto hne members 
inclined to balk 

The President himself, in a declaration that has been too 
little pondered by our people, approved a change that if perma- 
nent will be revolutionary. In concluding his message of Janu- 
ary 3, 1934, he said: “A final personal word. I know that eacji 
of you will appreciate that I am speaking no mere pohteness 
when I assure you how much I value the fine relationship that 
we have shared during these months of hard and incessant work 
Out of these friendly contacts we are, fortunately, buildmg a 
strong and permanent tie between the legislative and executive 
branches of the government The letter of the Constitution 
wisely declared a separation, but the impulse of common pur- 
pose declares a union In this spirit we join once more in serving 
the American people ” 

If in carrying out what was unquestionably their intent, the 
framers of the Constitution were wise in their declaration, its 
subversion is hardly to be justified by an impulse. However, the 
people seem to have approved, at least tcmporanly, for “Stand 
by the President'” was the effective slogan in the campaign of 
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1934 and the already overwhelming majority of his partisans in 
the House was increased with men who had mostly agreed not 
to think for themselves. 

The older members, however, were getting restless, were 
threatening to become insubordmate Furthermore, big majon- 
ties tend to disintegrate They breed factions Evidently recog- 
nizing this, Mr. Roosevelt shrewdly and properly changed his 
tactics. In his first Congress his important measures had come 
to Congress with what in effect were virtually orders to sign on 
the dotted hne, and senous changes without Administration 
approval were next to impossible With his second Congress 
Mr. Roosevelt turned from ordera to suggestions, giving House 
and Senate to understand they wore at liberty to whip the pro- 
posals into shape. Yet Admimstration mfluence remained 
strong 

Prophecy is not the province of such a book as this, but it 
surely is permissible to disclose trends, so that those who would 
know the future from the past may have basis for prediction if 
they wish Were the fluctuations of executive power in the little 
less than a century and a half of our experience with Presidents 
charted after the fashion of the statisticians, the jagged hne 
would show the higher peaks each somewhat above its prede- 
cessor The mean rises We do not yet approach dictatorship, 
but we move in that direction. This has been the history of 
democracies. Sooner or later they become autocracies If at the 
end of another century and a half some antiquanan chances to 
read these pages, he may find that history again repeated itself. 

As for the immediate future, note two facts emphasized by 
Norman J. Small in his judicious and informative book on 
“Presidential Interpretations of the Presidency” (1932, p. 
194) : first, that the emergence of presidential leaders has been 
sporadic, reasonably long periods having separated their terms 
in office; and secondly, that of the Executives he had discussed, 
not one had successfully sustamed his leademhip for an interval 
longer than six years. It may be pointed out, furthermore, that 
intervals between aggressive leaderships are m part due to differ- 
ences m the temperament of Presidents and also m part due to 
mass reactions of the people themselves, both of which phe- 
nomena arc likely to be repeated. They make small the hkeli- 
hood of any early conclusion of our experience as a republic 

After all, Icadei'sliip by the President is a matter of degree, and 
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the length of the arc through which the pendulum swings is not 
BO great as the theorists would have us think The complaint 
was that Mr Wilson did not co-operate with his Senate That 
was the complaint against Grover Cleveland and Andrew John- 
son and John Tyler. The people want their Executives to work 
with their legislators. Tlus their Constitutions contemplate. 
That of the nation says the President is to recommend to the 
consideration of the Congress such measures as he shall judge 
necessary and expedient, gives him the right to veto; and directs 
that he shall exercise the most important of lawmaking powers, 
that of treaty making, with the advice and consent of the Senate. 
Why then should it be declared with flavor of censure that the 
President has made himself a third branch of the Legislature? 
Edward Stanwood took this ground at the October meeting of 
the Massachusetts Histoncal Society in 1912. There are three 
steps in the enactment of a law, he said the initiative, the in- 
troduction of a measure; the consideration of amendments; and 
the final passage. “The modem President performs all three of 
those functions. He proposes measures, he indicates the forfti 
they shall take ; and if his views are met he signs them — that is, 
he passes them.” ‘ 

True enough, but why not, so long as the President bears 
himself as a co-ordinate and not as a superior? 

All such interpretations of development as that of Mr. Stan- 
wood should be modified by calling attention to the compara- 
tively small part in the total of legislation played by the Execu- 
tive. The measures he helps to shape are really few compared to 
the whole, but they are the more spectacular and get the most 
of pubhc attention. Our Presidents still mainly acquiesce. 

Governoh and Legislature 

Turn now to the relations between Governors and State 
Legislatures. The lamentable lack of material for the study of 
early State history makes it impossible to trace what has hap- 
pened, with anything like the thoroughness that is easy in the 
matter of national affairs, but here and there we can get some 
light. We know beyond question that it was the intention of the 
framers of the original Constitutions to shackle the Executive. 
When Wilham Hooper came home from the North Carolina 
Convention and his constituents asked him what power they 
1 Mass Hist Soc. Proceedings, xnvi, 91. 
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had given the Governor, he rephod. “Only power enough to sign 
a receipt for his salary ” Madison in 1787 declared that the 
Executives of the States were little more than ciphers; the 
Legislatures were omnipotent As a rule all important civil and 
mihtary officers were elected by the Legislature, and it exercised 
many executive and administrative functions. 

We are in the dark as to how early it was that Governors be- 
gan to assert themselves, but something on this is to be gathered 
from a delightful story told by a biographer of Samuel Adams ^ 
He says that a conffiet which seems to have aroused the old 
energy of Adams more than any other in the course of his de- 
chning years was that as to whether theatrical representations 
should be allowed in Boston In 1790 the Legislature w^as peti- 
tioned for authority to open a theater, ivhich was promptly re- 
fused. In the following year a town-meeting instructed the 
Representatives to obtain, if possible, a repeal of the prohibiting 
act. It was earned, over the protest of Samuel Adams and the 
old-fashioned citizens When Harrison Gray Otis made a vigor- 
ous demonstration on the same side, Samuel Adams “thanked 
God that there was one young man wilhng to step forth in the 
good old cause of morahty and religion.” He himself fought the 
Philistines on the floor of Faneuil Hall until his weak voice w'as 
drowned in roars of disapproval The prohibiting act was net 
repealed, but a theater was opened in spite of it, w'hereupon 
Hancock vindicated the law by causing the whole company to 
be arrested on the stage A new application from the towm for a 
repeal of the act brought the Legislature to comphance. 

Samuel Adams had now become Governor His theory was 
that the Governor was simply an executive officer, whose only 
proper function w'as to carry out the popular will as expressed in 
the legislative enactments. He said in one of his inaugurals: 
“It IS yours, fellow-citizens, to legislate, and mine only to revise 
your bills under limited and qualified powers; and I rejoice that 
they are thus limited These aie features which belong to a free 
government alone ” But desperate circumstances demanded 
desperate expedients His dear Boston, instead of becoming the 
“Christian Sparta” of his dreams, was fast going to the dogs of 
depravity Under the circumstances consistency w^as a jewel not 
at all too precious to be sacnficed He set himself stubbornly 
against the popular wdll and vetoed the repeal. So long as he sat 
* J K Hosmer, Samuel Adams, 404 
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in the chair of the chief magistrate the prohibitory law remained 
on the statute books, though the scandalous play actors dodged 
through their performances after a fashion in spite of the con- 
stables, to the delight of the graceless generation which had 
come into the places of the fathera 

I find another illuminating story in Governor Thomas Ford’s 
“History of Illinois” (pp, 26, 27), suggesting how it was that 
the States came to take away from their Legislatures the power 
of appointment When the first Constitution of Illinois was 
framed, in 1818, Ford tcUs us, it was expected that Shadrach 
Bond would be the first Governor The Convention wished to 
have Elijah C Berry for the fiist Auditor of Pubhc Accounts, 
but it was beheved that Governor Bond would not appoint 
Beriy to the office, and so the Convention declared m the sched- 
ule that “an Auditor of Pubhc Accounts, an Attorney General, 
and such other officers of the State as may be necessary, may be 
appointed by the General Assembly.” The Constitution, as it 
stood, vested a very large appointing power in the Governor, 
but for the purpose of getting one man into office, a total change 
was made, and the power was vested in the Legislature. 

It was for many years a question, what was an “officer of the 
State ” Were States’ attorneys of the circuit such officers? 
Were the canal commissioners such officers'^ The Legislature 
afterward decided that all these were State offices, and passed 
laws from time to time, vestmg m their own body all the ap- 
pointing powers on which they could lay their hands In this 
mode they appointed canal commissioners, fund commissioners, 
commissioners of the board of public works, bank directors for 
the pnncipal banks and branches, canal agents. States’ at- 
torneys, and all sorts of agencies that seemed to be necessary. 
Sometimes such agents were appointed by election, then again 
the Legislature would pass a law enacting them into office by 
name and surname It contrived to strip the Governor of all 
patronage not positively secured to him by the Constitution, 
such as the appointment of a Secretary of State, and the filling 
of vacancies occurring in the recess between sessions 
At first the Legislature contented itself with the power to 
elect an Auditor and Attorney General The Governor ap- 
pointed all the States’ attorneys, the recorders of counties, all 
State officers and agents occasionally needed, and many minor 
county officers. But m the administration of Governor Duncan 
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he was finally stopped of all patronage, except the appointment 
of notaries public and pubhc administrators. Sometimes one 
Legislature, feeling pleased with the Governor, would give him 
some appointing power, which their successors would take away, 
if they happened to quarrel with him. “This constant nbnngiTig 
and shifting of powers, from one co-ordmate branch of the gov- 
ernment to another, which rendered it impossible for the people 
to foresee exactly for what purpose either the government or 
Legislature were elected, was one of the worst features of the 
government. It led to iTiTnim p.ra.b1e intogues and corruptions, 
and for a long time destroyed the harmony between the execu- 
tive and legislative departments. And all this was caused by the 
Convention of 1818, m the attempt to get one man into an office 
of no very considerable importance ” 

In Massachusetts the respective rights of Executive and 
Legislative came squarely in issue when the Know-Nothing 
movement had put Governor Gardner in office. In March of 
1857 he saw fit to veto a resolve directmg the Secretary and 
other State officers “to furnish, at the same time, to all daily 
papers published in the city of Boston, all announcements of 
appointments, returns of votes, and pubhc notices.” One may 
surmise that some newspaper thought it had been slighted or 
that there had been other favontism. Whatever may have been 
behind the resolve, the Governor gave what now seem good 
reasons for a veto. But he added others not so good in the eyes 
of the Legislature, and although they sustained the veto, they 
resented its terms The Governor said of the resolve: “It cer- 
tainly must be deemed a novel, as well as indefensible encroach- 
ment on the province of the executive, to attempt to dictate m 
what manner purely executive acts shall be promulgated ... It is 
an arbitrary, unjust, and unconstitutional encroachment upon 
the freedom and privileges of the executive department, and an 
unauthorized attempt at dictation as to the manner m which its 
peculiar duties shall be done ” 

The offended Legislature met this with the appointment of a 
joint special committee, headed by George Fnsbie Hoar, later 
distinguished Senator from Massachusetts, and it may be pre- 
sumed that Mr. Hoar wrote the report. “His Excellency,” it 
said, “finds authority for his proposition m that section of the 
Constitution which provides that ‘the legislative department 
shall never exercise the executive and judicial powers, or either 
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of them.’ It IS obvious that the prohibition contained m this 
clause extends to all executive and judicial powers, and if his 
interpretation of its meaning is correct, all executive and judicial 
officers of whatever grade, are entitled to the same freedom 
from legislative authority which he claims for himself, If the 
Legislature cannot direct his Excellency to issue a proclamation, 
or enact in what mode or through what channels the same shall 
be made public, they cannot, by the same reasoning, give such 
directions to a deputy sheriff or constable, or to a judge or clerk 
of a court. We cannot concur in this view of the meaning of the 
Constitution, ivhich, it seems to us, if carried to its logical re- 
sults, would deny substantiallj’ the power of making laws alto- 
gether. Every law, except so far as it is voluntarily acquiesced 
in by the people, must depend on the judicial depaitmcnt for its 
interpretation, and on the executive department for its enforce- 
ment, and must, therefore, of necessity impose new duties and 
obligations on those depaitments. It is essential to the proper 
enforcement of laws, and to making them haimonious and con- 
venient in their operation, that the same power which enacts 
them shall have authority to presenbe the time and manner in 
n Inch they shall be enforced.” 

The committee reported an order, of which the vital part for 
us is a declaration that the constitutional provision in question 
“nas designed solely to prolnbit the exeicise by the Legislatuie 
of executive and judicial functions, and not to prevent the 
Legislature from directing the pcrfoimance by either of these 
depaitments of such executive and judicial duties as it shall see 
fit to presenbe”, and “that it is competent for the Legislature 
to regulate by law all the duties of the several officers of the 
Commonwealth. ’ ’ 

The order was passed by both Senate and House, 

A few years later another Massachusetts Governor, John A, 
Andrew, had a good deal of trouble with his Legislatures. A 
biographer tells us he was the last man in the world to pull 
wires, to w'hisper a word in the ear of a recalcitrant Senator or 
Representative. Then, too, he ivas all for speed and efficiency; 
he could not wait for the slow performance of a legislative body. 
The result was friction to such extent that in the course of the 
session of 1862 a leading member of the House said Andrew 
ought never again to be a candidate for Governor, and his re- 
election was impossible. But the less a Legislature hkes a Gov- 
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emor, the more the people love him, and Andrew was re-elected. 

Toward the close of the session of 1864, when a loan bill ap- 
propriating ten miUion dollars as a bounty fund was to be 
framed, a clause was inserted providing that the Finance Com- 
mittee of each branch of the General Court “by concurrent ac- 
tion” with the Governor and Council should have a voice m 
deciding how the senp should be disposed “To say nothing of 
the personal insult to Andrew, such an excursion of the Legisla- 
ture into the executive field was of doubtful constitutionality. 
Although the Legislature had thought to have things all its own 
way by not sending the bill to the Executive Chamber before 
the last day of the session, he was not thus to be imposed upon; 
he wrote a veto message which, though bnef, pointed out to the 
Legislature the egregious mixture of governmental functions 
which it wished to make ” Both branches passed the bill over 
the veto, and then sent to the Governor the usual committee 
announcing that the General Court had finished its business and 
requesting that he prorogue the session 
They forgot that the general appropriation bill was still un- 
signed Impatient to leave for homo, members from a distance 
had begun draw ing their pay from the Treasuiy The Governor 
promptly notified the Treasurer that as the general appropna- 
tion bill had not been signed, the Treasurer had no legal right to 
pay a dollar to any member, and if he did it, the Governor would 
hold him personally responsible. This brought matters to a 
deadlock “What are you going to do?” asked Councillor F W. 
Bird of the Governor “Do? I am going to let those fellows 
know that we run this machine i They have had their way all 
winter abusing us, and now I am going to have mmei We have 
got to cany on this government, and they must pass a loan-bill 
that will enable us to do it. Not a man of them shall get his pay, 
nor will I prorogue them, until they have passed a loan-bill such 
as we have agreed is necessary ” And they did 

Whether or not the see-saw of the Executive and Legislative 
in Washington during the first century or so of the Republic was 
imitated in the States, it is certam that coincident with the re- 
cent rise of the national Executive has been a nse m the power 
of all the State Executives One-man power is the order of the 
day It has not been altogether the achievement of those we 
ordinarily think of as reformers When Governor Odell was m 
the executive chair of New York, “The Nation” of April 21, 
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1904, said: “No man need deceive himseM about the legislative 
situation at Albany It is what the Governor makes it. All im- 
portant legislation is shaped by him. His orders issue, and his 
puppets m either House execute them No biU of any conse- 
quence is passed, none is kiUed, none is held in suspended anima- 
tion, except at the Governor’s nod . . . Never has it been so true 
as tins year of legislation at Albany that a breath creates it and 
a breath destroys — and the breath comes from the Executive 
Chamber ” 

One may be permitted to smile on contrasting this inth what 
was said of a later Governor of New York, Charles E Hughes, 
by a high pnest of autocracy in politics, Thomas C Platt “As 
for Hughes,” he declared, “he is too much of an idealist to suit 
me. I never have had any use for a man who, after accepting 
honors from his party, assumes to be bigger and better than the 
party, and strives to ivTcck it I never saw so much tyranny and 
intolerance exhibited in pubhc office as I have witnessed m 
Hughes While pretending to fight bossism, he developed during 
his first term as the greatest boss that ever sat in the Executive 
Chamber Unlike any of his predecessors, ho spurned sugges- 
tions that he ought to consult with legislative leaders about pro- 
posed laws. For two years he arrogated to himself both Legisla- 
tive and Executive powers He sought to make two hundred 
men, elected to represent respective constituencies all over the 
State, meie ‘rubber stamps ’ From January 1, 1907, to January 
1, 1909, there was no Legislaluic at Albany ” ' 

Mr Hughes himself, while Governor of New York, sot forth 
his conception of his relation to the Legislature thus: “I have 
no desiie to usurp the function of the Legislature in any degree. 
It is my piivilege and duty to recommend to the Legislature 
such matters as I deem expedient And when a matter is deemed 
to be expedient, it is my duty to urge it as vigorously as I may. 
It IS also my duty to pass upon the bills that come before me, 
and, when I believe that a measure is contraiy to the interests 
of the State, to express my disapproval in the constitutional 
manner. But it is not my provmce to attempt to curtail the 
privileges of the Legislatuic or to seek to control its action, ex- 
cept as it may be influenced by the expression of sound opimon 
and by recommendations supported by the people of the State.” ® 

' AulobiooroMv of Thomas C Plait, 404 

* To the Republican Club of the City of New York, October 18, 1907. 
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We need not here try to decide between Mr. Platt and Mr. 
Hughes as to what actually took place. It is enough to set down 
that the general belief throughout the country was to the effect 
that Mr Hughes was a masterful man, and this behef unques- 
tionably shared in bringing to him the nomination for the Presi- 
dency It IS also certain that domination of the Legislature be- 
came a popular thing in various States in the course of the first 
decade of the century La Follettc in Wisconsin, Johnson in 
Minnesota, Hoch in Kansas, Woodruff in Connecticut, Fort m 
New Jersey — these and others pressed their views on their 
Legislatures and worked to get them earned out, and the people 
applauded 

Then came Woodrow Wilson in New Jersey with so vigorous 
an application of the theory tliat it made him President His 
friend Professor Ford tells of it: “He took an aetive part in 
shaping measures and in conducting legislation, he attended 
paity caucuses, and on one occasion at least ho served as a mem- 
ber of a committee appointed by the caucus to prepare a bill. 
These activities were earned on under steady fire from a faction 
of his party that not only opposed his views, but questioned the 
propriety of his behavior. He defended his conduct with un- 
ruffled temper, dauntless courage, and unfailing resources, and 
he needed them all, for, although his behavior was thorouglily 
constitutional in every sound and proper sense, he was disre- 
garding old traditions The complaint was frequently lodged 
against him that he was umnlhng to allow the Legislature to 
take the responsibility This had reference to his practice of 
going on the stump and appeahng to the people iihcn measures 
that he was championing stuck on the legislative ways It will 
appear from this that he takes the view that the duty of recom- 
mendation mvolves the full exercise of the authority and influ- 
ence of the executive office ” ^ 

Even in Massachusetts, a State venerating tradition and 
scrupulous in its observance of constitutional provisions, the 
barrier between Executive and Legislative has been breaking 
down It became known that Governors who sent their influence 
into the chambers of the General Court, won popular approval, 
while those who kept their hands off, gained no prestige by re- 
membering the Constitution, but were hkely to suffer therefor. 
The “policies” of the Governor are now disclosed without hesi- 

^ “The Hecord of the Administration/' Atlantic Monthly, May, 1916 
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tation. Governor Eugene N Foss in 1911 went so far as to 
furnish one of the rare instances where a State executive has 
openly sought the amendment of a measure before it reached 
him. He sent in a message beginning — “I note that the popu- 
lar branch of the Legislature has advanced by a large majority, 
a bill to establish biennial elections in this State ” He went on 
to say he believed the biU could not satisfy the requirements of 
the people because it did not provide for the recall The Gov- 
ernor was at swords’ points with his Legislature, and the bill did 
not pass, so that the instance sheds no hght on the wilhngness 
of the legislative department thus to be advised, but the frank- 
ness with which legislative action was anticipated, is noteworthy. 

In 1916 Governor McCall of Massachusetts recommended in 
his inaugural message various consolidations of commissions A 
bill consolidating two of them in a certain manner passed the 
House. In the Senate a bill accomplishing a like result in an- 
other way was substituted, and a motion to return to the House 
bill was defeated by one vote The next day (May 23) the at- 
tempt was repeated and was this time successful, largely, the 
reports said, through the fact that the President of the Senate 
took the floor, for the first time in the session, in behalf of the 
House bill He and other speakers frankly declared themselves 
as voicing the Governor’s unshes. An accurate State House 
reporter quoted the President as saying in his speech: “There 
have been this year very few so-called ‘administration measures.’ 
To-day we have before us an ‘administration measure.’ There 
can be no question about that It is a measure that has grown 
out of a plank in the party platform that has come as a result of 
the inaugural message of His Excellency the Governor. How- 
ever that message may have been interpreted m the past, however 
the sentiment may have been relative to the paiticular foim of 
bill which should become law, there can be no question to-day 
that the ‘administration measure’ is the substitute measure that 
has been moved by the Senator from Suffolk The question be- 
fore this body to-day, before the partisan members of this body 
— if I may so designate it — is simply this Are the members of 
the dominant party going to vote for a Repubhean measure, 
backed up by the leader of the Republican party, by virtue of 
his office, or are they going to vote against that measure because 
of certain outside influences which you and I know have been 
exerted in the pa-ssage of this legislation?’’ ^ 

* Boston Transcripty May 23, 1916 
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Two years later Governor ileCaU sent to a member of the 
committee having under consideration a bill for the rehef of the 
Boston Elevated Railway Company, a communication m which 
he denounced the section that would set up a perpetual con- 
tract When the committee had reported the biU, the "Boston 
Transcript’’ (April 11, 1918) editorially declared that the mem- 
ber was right in saying the General Court should receive at once 
defimte knowledge of the Governor's views on the bill “The 
State,” said the editor, “can desire no repetition of last year's 
fiasco, when the stand of the Govemoi, finally made knovn m 
the eleventh houi overturned the whole course of the legislation 
then pendmg This j'car there can be no excuse for the awkward- 
ness of another such jolt ” 

Here surely was some progress, or the opposite, from the days 
when the General Court was supposed to make the laws and the 
Governor to execute them 

For another illustration of the ti’end of the times, take the 
course pursued by Governor A W. Gilchiist of Flonda, as he 
described it to the Govemoi-s’ Conference of 1916 (Proceedings, 
96) ; “I asked the Speaker of the House and the President of the 
Senate to appomt a committee on Governor's messages, and 
secured a chairman in each bod5' in haimony with the Governor. 
Then I submitted thirty or forty propositions m messages, and 
drew up a bill on each of those subjects and put them into the 
Senate and House, often going before the committees myself 
In that waj' the Governor has a verj' strong voice m the conduct 
of the Legislature.” 

In Cahfomia, according to S Gale Lowne, responsibility for 
Legislative appropriation is centered in the Goieiiior tliiough 
the exercise of his veto power. While it is true this coiitiol is 
exercised after rather than before legislative action, neverthe- 
less, the desirability of securing the Governor’s final assent to 
the legislative product makes it adnsable to consult him at 
various stages in its course. His position as head of his party 
also places him in a position to command the situation Even 
when the Governor and Legislatui’c are of different pohtical 
parties, the former has a dominant influence. The chaiiman of 
the Ways and Means committee of the Assembly, although 
named by the Speaker, is actually chosen by the Governor, and 
at each stage of the proceedings through the Legislature the 
Executive is frequently consulted, with respect to not only the 
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sum total of the appropriation but also the purposes of the pro- 
posed grants. The veto power is more frequently used with 
respect to the individual appropriation bills than the general 
appropriation measure; the control of the Executive over this 
latter measure in its legislative stages is so complete that the 
use of the veto power is almost never required. Mr. Lowrie says 
the power thus exercised by the Executive is generally approved 
by those famihar with the California system, as tending to cen- 
tralize final control and responsibility.* 

‘ “The Budget,” Wiaconsu State Board of Public Afiairs, 1912, pp 192-93. 



CHAPTER VIII' 

EISE OF THE EXECUTIVE 

Assume for a moment that the present elevation of the Execu- 
tive at the expense of the Legislative is not merely one phase of 
a recurrent phenomenon, but is a stage m pohtical evolution. 
On this basis let us consider what may have caused the change. 

Some would give first place to the alleged weaknesses of 
American legislative bodies It would be averred that they have 
greatly dctcnoratcd, that they do not speedily and surely re- 
spond to public opinion, that they are inefficient, in other words 
do not speedily and surely get things done It would be main- 
tained that their members, representing localities, are engrossed 
by petty interests, often excel merely as errand boys for constit- 
uents, are unequal to large problems, take the narrow view. 
It would be declared that they are without sense of proportion, 
that they fail m the selection of measures, that they waste their 
time on details Worst of aU, it would be charged that many 
of them are corrupt 

These allegations I have already discussed Here it suffices to 
recapitulate them, with the acknowledgment that whether 
rightfully or not, they carry weight with a large number of 
critics and perhaps with the greater part of the citizens who 
determine our destinies. Therefore even if the allegations were 
grossly unjust and wholly groundless, it would yet be necessary 
to accept as a fact the state of mind they have produced and to 
inquire what should be done. 

However, it is not necessary to assume that legislatures have 
deteriorated or that the lamnakers of to-day are degenerate. 
Cleaner ground for debate is at hand in the fundamental charac- 
teristics of representative bodies, in the traits common to all, 
the best as well as the worst Every truly representative body 
is composed of a considerable number of men, sometimes 
counted by hundreds The real question is whether such bodies 
can or cannot legislate better than one man or a small group of 
men, that is, whether for purposes of lamnaking an autocracy 
is better than what we have hitherto usually meant by repre- 
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'sentative government The form of autocracy hero m mind is of 
course that which is elected and which retains power for but a 
few years. It may be a President or a Govcinor as with us, a 
ministry as m England and many other countiies, but for our 
purposes will here always be presumed to be representative of 
the majority and responsible m the sense of being exposed to 
peaceable replacement 

It is to this matter of responsibility that the critics chiefly ask 
our attention They say ivith truth and force that the members 
ot a representative body chosen by distncts arc responsible only 
to their respective constituencies, to nhich they lock for the 
reward of re-election or the punishment of defeat It is avened 
tliat the inevitable and W'cll-nigh irresistible tendency is for 
them to take the parochial point o' view One answer is that 
only m this way can the diverse interests and hopes of a people 
get even a rough representation No one man and no small 
group of men can so nearly approach omniscience as to know 
what the millions of a great State really want or ought to have. 
Samuel W McCall, after long experience in Congress, gave it as 
his opinion that “even if the influence of local interests may 
prevent the individual member fiom speaking for the whole 
country, after the clashing of localities and sections and the 
balancing of interests, the House as a whole speaks, and, more 
nearly than any other organ of the government, it utters the 
collective voice of the Nation. In these times no one man is 
great enough to do that.” * 

There is no denying, however, that the voter has no direct 
way of registenng his approval or disapproval of the action of 
Congress or a Legislature as a whole It is argued, therefore, 
that there will be gam in giving a President or Governor a share 
in legislation large enough to attach responsibility, so that the 
voter may reward or punish one man for the actual results. 
The palpable answer is that unless President or Governor is to 
be completely responsible, like the Prime Minister of England, 
nothing will have been gained. It is mamfe,stly unfair to punish 
a President for the action or inaction of Congress That has 
happened and to no good end Furthermore the evils of divided 
responsibility are too well understood to call for discussion 
here. If any responsibility at all for lawmaking is to attach to 
the Executive, these evils must accrue unless we throw over- 
* The Business of Congress, 189 
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board the American system and substitute the Enghsh amalga- 
mation of powers, which there is no likelihood whatever of our 
doing. As long as our Presidents and Goveinois are elected for 
fixed terms, that would be impossible 

Another allegation as to responsibihty is based on the notion 
that the representative chosen by a district takes necessanly the 
narrow view One writer goes so far as to say that the Governor 
“in his new role shapes the course of legislation for the general 
interest, instead of for private and special interests,” ^ the im- 
phcation being that legislatora advance only the interests that 
are pnvate and special This of course is quite unwarranted. 
Even though the majority may believe locality obhgations paia- 
mount, that has no bearing on the great number of questions 
private or special that are not essentially local, unless it be by 
the encouragement of log-rolhng, and m the matter of general 
laws no exception at all is ordmanly to be made. In every legis- 
lative body, too, there are always some men, usually among its 
leaders, who put the pubhc welfare above local considerations. 
For example, the Congressman just quoted, Samuel W McCaU, 
served twenty years m Washington, and all thiough that time 
was conspicuous for putting the general welfare foremost At- 
tempts to replace him for this very reason, inspired by constitu- 
ents who thought his district ought to be his first concern, were 
so generally froiraed upon that they gamed no importance. 
Like instances of patriotic performance of duty could be cited 
in numbers fiom every legislative body in the land. 

Further it is declared that inasmuch as the really important 
laws are of general application, are broad and comprehensive in 
their scope, mtli policies their essence, responsibility for them 
should be centralized, not divided The assumptions here are 
somewhat sweeping and peremptory Their fault lies m the 
failure to discriminate between the conditions under national. 
State, and local government Frederick A Cleveland illustrated 
this when he was talking about the “Defects of our Constitu- 
tions” to the Economic Club of Boston, November 29. 1915 
The use of the plural — “Constitutions” — m the title of his 
address shows that like most of the critics he probably had in 
mind both States and nation when he said “Neither a broad 
‘electorate’ nor a great ‘representative body’ can act effectively 
or intelligently unless it has before it a definite well-considered 
1 John M Mathews, “The New Statei 3 m,”*Vo?/A Ayncrican Reiiewt July, 1911. 
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plan or policy, and the one best qualified to prepare such a plan 
is the executive ” 

There may well be national pohcies A President may urge a 
plan for the protection of industries, for the conservation of re- 
sources, for the development of a merchant marine. In the 
States there is much less occasion or opportunity for programs, 
that is to say, for a senes of steps leading to a definite result 
broadly affecting the social relations The questions are for the 
most part specific and unrelated, the only common exception 
being that of the aggregate of appropriations In cities and 
towns it IS absuid to talk of “policies,” except again in the 
matter of parsimony, economy, or liberality This is clearly 
shown by the functions of pohtical parties, which have no vahd 
reason for existence except as they advance pohcies and pro- 
grams There is little disposition to deny the worth of parties 
m national affairs. Their existence for State affairs is an open 
question, with the arguments about balancing In local affairs 
the well-nigh universal opinion is that they arc unnecessary or 
worse 

Party organization is our method for centralizing responsibil- 
ity Representatives in Congress and Legislatures are fractions 
of pohtical parties, and we mostly secure responsibility from 
representatives by dealing out reward and punishment to parties 
in the mass It must be admitted that this is not wholly satis- 
factory. It gives no certainty nor hardly a probabihty that the 
individual members of a legislative body who may be the real 
cause of bad legislation or who may prevent good legislation, 
will be turned out of office. On the other hand, ivith custom or 
law usually requinng that the representative shall live in the 
district he represents, the party system cannot ensure the re- 
tention of useful legislators, but often endangers their pohtical 
careers through no fault of their own, for a political revolution 
sweeps out the good mth the bad, the best with the worst 

Over against this is to be put the evident advantage of being 
able to reward and punish by concentrating judgment on one 
man or a small group of men Furthermore it is probably true 
that an elected autocracy is more speedily responsive to public 
opinion than a large representative body chosen by districts. 
That it IS more accurately responsive, is doubtful Were only 
one issue involved in an election, there would be no doubt, but 
this takes place only when some gieat crisis such as that of war 
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focuses public thought. The moment you get beyond one ques- 
tion, uncertainty begins, for it is altogether improbable that all 
the individuals of any sizable group wiU agree on two questions 
at the same tune. The moic the questions, the greater the diver- 
sity of opimon. This is notoiious m the matter of political plat- 
forms. A striking illustration was given by the Piogressive 
Party of 1912 with more than half a hundred propositions in its 
program It was absurd, preposterous, to suppose anything like 
unity of belief The heterogeneous conglomeration foredoomed 
the movement to failure Can it bo imagined that a vote for a 
candidate under such conditions gives him any definite mandate 
whatever? Can it be suppo.scd because he is elected there is any 
assurance that on any one question the outcome demonstrates 
the popular will’ 

A like doubt may be cast on the significance of the election 
of a body of legislators Indeed under normal conditions the 
transmission of the public will by voting for men is alwa}^ un- 
certain, whether the choice be of one or many. It may well be 
argued, however, that what the majority want on diverse mat- 
ters IS more likely to be shown by the choice of many representa- 
tives than by the choice of one spokesman Each of the many 
representatives will have been exposed to the subtle, compelling 
influences of his particular associations It is likely that the 
mind of each will run in the same channels as the minds of a 
majority of his constituents The farmer is likely to think hke 
other farmers, the artisan hke other artisans, the lawyer hke 
other lawyers Some representatives with future preferment in 
mind will deliberately try to find out wdiat their neighbors want, 
others will unconsciously reflect their environment Onlj' occa- 
sionally will one man ivith e.xceptional powers of assimilation 
gauge public opinion on many matters Such have been great 
statesmen. They arc few 

But can we assume that a great statesman is to be nothing but 
a mirror to reflect popular emotions and judgments, fancies and 
hopes’ Is the statesman to follow or to lead’ Here we come to 
the sound basis for the argument in favor of the executive initia- 
tive, or in its last analysis lawmaking by one man It is not the 
case that the multitude have clear-cut political beliefs on more 
than one or two subjects at any one time Their views come 
from without, not from within Place opposing arguments be- 
fore them and they may decide with more or less wisdom, like a 
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jury, but usually they know in advance no more than a jury 
about the issue to be decided This it is that makes all-important 
the factor of leadership 

Furthermore, men in the mass do not merely accept leaders; 
they want leaders, ask for leadera, demand leaders It cannot 
be denied that the great majority of men prefer somebody else 
to think for them. This is to be seen in any club, society, com- 
pany, or other form of social grouping, every day of our lives 
It IS to be seen in the power of the clergyman, the orator, the 
editor. Countless citizens merely think what their favorite 
newspaper thinks Countless otheis accept implicitly the judg- 
ments of some statesman in whom they have confidence. He 
says it IS so and therefore it is so Thereby the leaders mould 
pubhc opinion. 

Will the members of a legislative body do this more usefully 
than a lawmaking autocrat’ 

Here the argument is all for the autocrat A debating society 
can successfully lead neither an army of warriors nor an army of 
voters Unless it is itself led, dominated, it will fail miserably. 
For the extreme pi oof, read the story of our Continental Con- 
gress, of the National Assembly in the French Revolution, of 
the attempts at lawmalang in the recent Russian Revolution. 
For milder illustrations, enter any legislative hall in the United 
States Call it leadership if you are an optimist, bossism if you 
are a pessimist — no matter what the name, it is inevitable be- 
cause the strength and weakness of human nature are inevitable 

In such logic IS there any stopping place short of the conclu- 
sion that the mass of mankind prefers despotism, and that de- 
mocracy IS abnormal’ Can it be that our American ideal was 
but a dream’ Is it true as one wnter has said that “when we 
elect a President, we elect a man whom the majority believe to 
be wise enough, and strong enough to rule a nation”? ^ Or as 
another has said, that “pubhc policy and legislation must be 
dictated from some quarter, and it is undeniably better that this 
dictatorship should rest with the Governor, in close touch with 
the people and working for the interests of all, than with the 
lobbyists and the representatives of privilege and plutoeracy”’ * 
Are we to reason from the trend of events in the latest genera- 
tion that we really want precisely w'hat England has — a re- 

1 G A Alger, “Executive Aggression," Atlantic Monthly, No\oTnbor, 1908 

^ John M Mathews, “The New Statcism," North American Uevieu), July, 1911. 
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sponsible despot'i’ He masquerades under the name of Pnme 
Minister, but despot he is, whatever the name, differing from 
despots of old only m that his power ends at the popular mil, 
instead of with death or revolution. Will it be said that de- 
mocracy is the power to replace a despot by majoritj' vote'? 

To be sure, that is a harsh way of putting it, but where is the 
flaw of the logic? 

It has a flaw It assumes that the Executive who contiols 
legislation can and will control all legislation, whereas although 
that is theoretically possible under the system of executive or 
ministerial responsibility, it never actually takes place. Consti- 
tutional restraints prevent the arbitrary exercise of power 
Furthermore, the individual Executive has not strength, has 
not time, has not inchnation to concern himself personally with 
much of legislation. As a matter of fact the most aggressive 
President or Governor interests himself only m the few pio- 
posals that are spectacular The great mass of measures in 
which no widespread interest can be moused, he may be pre- 
sumed to affect indirectly through his administrative associates 
— “ the Administration” — but it would be extreme to say that 
for this reason representative government docs not exist in Eng- 
land or IS likely to disappear in the Umted States The problem 
is rather one of degree The practical question is how far it is 
wise to take away from representative bodies the initiation of 
policies and how far we shall go m giving to one man the power 
to impress on such bodies the views he may entertain m respect 
to policies 

Manifestly the one-man theory has the advantage of promis- 
ing definite knowledge as to pohcics. Offers, promises, guaran- 
ties are shoira by expenence to be of far more value when made 
by an individual than when made by a group With a district 
system of election, it is impracticable to ensure that each and 
every member of a Congress or Legislature will vote as we have 
been led to expect When the tariff is an issue, there are always 
some protectionist Democrats in Congress, some Republicans 
who are at heart free traders. The ignonng of party platforms 
on minor matters is notorious Fuithermore, the fact that the 
word “policy” always suggests to the mind the idea of a person 
or small group of persons, shows that vre do not naturally associ- 
ate it with the course pursued by a large body In other i\ ords, 
we do not expect a Congress or a Legislature to have a pohey. 
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Therefore the election of President or Governor does in fact let 
us pass judgment on policies as we cannot when electing mem- 
bers of Congress or a Legislatme. 

On the other hand, since the “ policies ” promised by President 
or Governor concern but a small part of either the legislative or 
executive field, the3’' really are by comparison a minor matter. 
Does not the e.xpencnce of mankind warrant the belief that it is 
better to have a wnse laivmakcr who has given no promises, than 
an um\nse lawmaker who fulfills a few good promises? Of 
course the weak spot in the one-man theory is that you are 
never sure the one man will be wise and honest, intelligent and 
just It IS possible that on studying the whole range of political 
history, it might be found that the Legislative has more often 
than the Executive excelled in those qualities that enure to the 
happiness, prosperity, and safety of the people Experience 
has taught mankind the danger of indulging too far the hope 
that autocrats will invariably be of the wisest and best. 

Also men have learned that no one man is equal to all the bur- 
den of governing. Especially has this come to be the case since 
government has attamed modern complexity. It is out of the 
question that an Executive now shall have personal knowledge 
of a tithe, perhaps even a hundredth part, of the legislative 
problems. The demands on the time of a State E.xecutivo made 
by the pomp and parade of his office, by social functions, by 
innumerable gatherings where his attendance is expected, to say 
nothing of appointments to place and of political relations, leave 
little chance for study or reflection A President is still more 
harassed. This furnishes perhaps the biggest practical objection 
to imposing on him a greater share in lawmaking 

Legislatures also are now grievously overworked, but the 
wise remedy is to take away from them the thousand trivial or 
inappropriate tasks that burden them, rather than to turn over 
to the Executive their really important functions To cut off 
their duties at the top rather than the bottom, would so belittle 
and degrade them that they would be even less attractive than 
now to strong men Already confidence in our lawmakmg bodies 
wanes This is one of the chief reasons why men turn to the 
Executive with hope It is said the public has confidence in 
President or Governor, not in Congress or Legislature If there 
is ground for this, it is to be found in the palpable fact that 
initiative, study, verified mformation, intelligent debate are 
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to-day none too common among our lawmakers Can lesapmn g 
the incentive to these things fail to make a bad situation worse? 
Will we not jump out of the frying-pan into the fire? 

Not alone is the effect on legislatures to be considered Of 
e'<mn more importance is the effect on the electorate Just so far 
as you dimmish the importance of legislatures, you dimmish the 
public interest in legislation, not perhaps in the matter of a few 
big questions, but in the matter of the great mass of working 
problems that really most concern the welfare of society. Some- 
thing IS still to be said for a keen, active interest by the citizen 
in the details of public affairs Governor Wilhs of Ohio voiced 
sound American doctrine when m one of his messages he de- 
clared. “Efficiency is important, self-government is vital ” 
And ho was right when he said’ “Freedom and the strength of 
CIVIC character which come only from the exercise of self-gov- 
ernment are paramount to efficiency ” Let us not pay too high 
a price for the advantages that may come from executive re- 
sponsibihty. 


Dangers and Probabilities 

To disturb the balance of power has an element of real danger 
Nowadays it is the fashion to refer with some disdain to the 
system of “checks and balances” devised by our fathers Yet 
it had a sound basis Just as m Nature if the centrifugal force 
prevailed we should all fly off into space, and if the centripetal 
foice were greater we should walk with leaden feet, but by their 
balance we keep on earth and yet move freely, so it may be 
that by balancing the executive and legislative branches we 
preserve the political equihbrium necessary for the mainte- 
nance of the Republic. 

May it not be fortunate that in politics as in Nature two forces 
are always pulling against each other? On the whole may not 
more good than harm result from the perpetual struggle be- 
tween Congress and the Piesident, between Legislatures and 
Governors? Wise progress comes from conflict. Lffianimity is 
always dangerous. An infinitude of human e.xperience is behind 
the behef that discussion, cnticism, opposition conduce to sound 
conclusion This alone would justify the balancing of the powers, 
the offsetting of one against the other 

If this be true, then wo should thiow away a distinct ad- 
vantage hy copying England in amalgamating the Executive 
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and the Legislative Rather ought we to bend our energies 
toward perfecting the balance. 

Left to itself, human nature mil work to that end Expenence 
shows it to be wholly natural that Legislative and Executive 
shall be in open conflict, or at any rate each in hostile attitude. 
When Governor Andrew was at odds with the Massachusetts 
General Court, “Warrington,” a journalist of long experience, 
said he had never yet known a Governor popular with the Legis- 
lature, or a Legislature popular wnth the Governor, at least after 
the first year of the gubernatorial term. Alany a President has 
been the most unpopular man in Washington 

At the same time President or Governor has almost invanably 
the great advantage of popularity with the people This in 
part he gets because they look on hun as “the under dog ” 
Everybody sympathizes with one man who is fighting against 
many, whether he be right or wrong Furthermore he can get 
the pubhc ear The newspapers will print what he says, and it 
IS sure to be read. Curiosity leads multitudes to flock to hear 
a President when he speaks, and usually a Governor gets larger 
audiences than anybody else in his State. On the other hand the 
words of legislators usually fall on deaf cars Newspapers will 
rarely print them Rarely can one legislator speak with author- 
ity for the rest Rarely do the sentiments of legislators travel 
far beyond their chamber 

The result is that self-interest, the most powerful of the 
motives actuating mortals, spurs President or Governor toward 
battle much more than it spurs the legislator That docs not 
necessarily imply anything obnoxious AVere it not for ambi- 
tion, the world would stagnate, progress would cease All of 
us are influenced by a mixture of motives Even the clergyman 
must get a living as well as preach the word of God, and we 
nghtly hold it laudable for him to wish and seek as large a hear- 
ing as he can get. It is well that statesmen desire the plaudits of 
their fellows. If they do not deceive the pubhc, if they are 
sincere and high-minded and patriotic, there is every reason 
why they should use pubhc opinion for all the poiver it may 
give them, and there is no reason why the process should not 
accrue to their ow n advancement and reward 

It IS to the force of pubhc opinion, which they can thus easily 
mould, that Executives must chiefly resort to sway legislation 
under a form of government hke ours The extensive use of 
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tlus force in the last few years by some exceptionally vigorous 
Executives has led various observers to think it a new factor 
in our pubhc life. Yet Jefferson and Jackson used it to precisely 
the same purpose If it is more effective to-day, which is not 
clear, the reason is to be found m the growth of the press 
As an asset peculiar to the Executive, the importance of 
public opinion may be exaggerated. Finley and Sanderson, for 
“The American Executive” (pp. 181-83), secured from four- 
teen Governors in 1908 opinions about executive initiating in 
legislation “While all these ex parte answers,” they say, “in- 
dicate with one or two exceptions a disposition on the part of 
legislation to follow executive suggestion, it is apparent even 
from these letters that it is not a servile foUownng, and it is 
plainly stated or intimated by two or three that they both follow 
an imperative public opinion, the Governor having the first 
opportunity to respond, and so giving unintentionally the im- 
pression of leading, whereas he, too, but follows ” 

In spite of the advantages brought to President or Governor 
by influence over pubhc opimon, by the veto power, by the use 
of patronage, and by the prestige of office, in spite of the ivide 
approval given at the present moment to unhesitating use of 
these advantages for executive aggrandizement, it is far from 
certain that the legislative branch is not stiU the more power- 
ful of the two. Dunng the great part of our national history, 
the prevailing fear has been of the legislative. Only under Jef- 
ferson and Jackson in our first century were there senous mis- 
givings about the executive power Congress may have been 
restless under other Presidents, but as a matter of fact it held 
the whip hand. Indeed, Mr. Justice MiUer, delivering the opin- 
ion of the Supreme Court in the case of Kilbourn v Thompson 
(103 U S 168-1880), said with the cautious under-statement 
so charactenstic of judicial utterances, all the more impressive 
because of its moderation- “While the expenence of almost a 
century has in general shown a insc and commendable for- 
bearance m each of these branches from encroachments upon 
the others, it is not to be denied that such attempts have been 
made, and it is behoved not always without success ” And the 
court went on to show that the legislative branch, as the most 
powerful, was least liable to encroachment, and on the other 
hand that its own cncroaclimcnts on the others were least 
hkely to meet with disfavor. 
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To be sure, at this writing the tide seems to be running all 
the other way The well-nigh umveisal glorification of executive 
responsibihty, the development of executive budgets, the pro- 
posal to apply the commission form of government to the 
States — these and a hundred other signs would lead a stranger 
among us to think lawmaking representatives doomed to dis- 
appear, or at least to dwindle into puppets Yet the safer pro- 
phecy IS that in the long run the legislative branch wiU mamtain 
itself. 

It has the inestimable advantage of first place. “In the nor- 
mal piocess the inception of political and civil action is in the 
Legislature It is not the power which executes the law, nor the 
power winch interprets the law in adjudging cases under the 
law but the power which in its nature can enact its will as law, 
that m the formative process is precedent ” ' Perhaps we shall 
see change in the form of manifesting the \nll Perhaps legisla- 
tures mil give way to plebiscites Direct legislation by means of 
more extensive use of the Initiative and Referendum may be 
the nc.xt device, or some other machinery may bo developed 
But whether the processes arc old or new, the legislative branch 
will for the most part dominate the executive, unless we com- 
plete the circle and return to autocracy 

Paradoxical though it may seem, there are those who argue 
that more power to the Executive may postpone the day of 
autocracy Professor J W Burgess contends that parliamentary 
government, i e government m which the other departments 
are subject to legislative control, becomes intensely radical under 
universal suffrage, and will remain so until the cWacter of the 
mafsses becomes so perfect as to make the form of government 
very nearly a matter of indifference. “There is no doubt,” 
he says, “that we sometimes feel embarrassment from a con- 
flict of opinion between the independent Executive and the 
Legislature, but this embarrassment must generally result in 
the adoption of the more conservative course, which is far 
less dangerous than the course of radical experimentation ” * 
It IS, however, not easy to reconcile such doctnne with the 
palpable fact that those Americans who arc to-day urging greater 
power for Executives, almost invariably buttress their argu- 
ments with promises that their program will speed the fruition 
of radical innovations and ivill hasten the millenni um 

1 Elisha Mulford, The Nation^ 198 * Political Science Quarierlyt x, 420. 
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Let not the pleasures of theorizing about these things, blind 
the eyes to some practical consideiations. There is danger that 
overmuch woiship of theory, overmuch dread of tendencies, 
may interfere ivith immediate results that are worth while. 
The most zealous advocate of separating the powers ought to 
recognize that they cannot be and ought not to be wholly sepa- 
rated The statesmen who inotc our Constitutions knew that 
“the letter kiUeth ” Said Madison m Number 47 of the Fed- 
eralist: “If we look into the Constitutions of the several States, 
wo find that, notwithstanding the emphatical and, m some in- 
stances, the unqualified terms m which this axiom has been laid 
down, there is not a single instance m which the several depart- 
ments of power have been kept absolutely separate and distinct ’’ 
The Massachusetts courts have refused to give literal and ex- 
treme force to the doctrine In Commonwealth v Kirby (2 
Cush 577-1849) it was said. “The provisions of this article 
are general in their terms, expiessive only of a principle, and 
not intended to mark with precision the incompatibility of 
different offices ” 

The fact is that the separation of the powers is an unattain- 
able ideal, to be approached but not reached Indeed its attain- 
ment would be disastrous. Practical considerations of conven- 
ience amply justify such commingling of powers as we find m 
the executive veto, m the power to recommend, to call special 
sessions and specify their programs, to change the place of 
meeting, to prologue, to issue election writs, and the hke. 

An eminent Gorman authority, Bluntschh, went so far as to 
take the Montesquieu doctrine n holly out of the realm of meta- 
physics. He thought “ the decisive reason for such specialization 
[i e the separation of powers] is not the practical secuiity of civil 
liberty, but the organic reason that every function will be better 
fulfilled if its organ is sixjcially directed to this particular end 
than if quite diffeient functions are assigned to the same organ ” ^ 
Such logic at any rate justifies the iconoclasts of the day in 
disowning the trinity of powers and trying to replace it with a 
division into four, by adding the administrative StiU others 
aver there are only two powers of government, one that expresses 
the popular mil, and the other that cariies it into effect How- 
ever, what might be or ought to be the classification has little 
direct significance for men living under American Constitutions. 

‘ Allgmieine Staatalehre, bk ii, ch 7 
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Our courts determine the situation for us by holding in effect 
that our frame of government is tri-une No one of the three 
recognized departments is to go beyond the accepted limits 
without express constitutional permission. All Constitutions 
permit some degree of transgression Thereby they recognize 
that transgression is a matter of convenience and not of basic 
principle. Therefore, too, when constitutional revision is m 
issue, the degree of further deviation is matter of expediency. 

It IS altogether probable that though the temporary exag- 
geration of executive influence will not long resist the impulses 
of democracy, we shall work out closer relationships between 
the executive and the legislative branches Academic advocates 
of this rarely as yet come down to eaith and give us a definite 
program of how it is to be done. Albert M. Kales, Professor of 
Law m Northwestern University, has been bolder than most of 
his fellows, and has set forth his scheme with some detail m a 
book, “Unpopular Government m the United States” (Chicago 
University Press- 1914). “Our firat care,” he says, “must be to 
ehminate the division of power which comes from having two 
legislative chambers ” That would, of course, be feasible Also 
it would be feasible to take his next step — a single Executive, 
secured by carrying the Short Ballot program to its extreme 
conclusion and electing only a Governor, besides the Legislature. 
Next he invites trouble for his theory by agreeing that there are 
sound reasons why the Governor should not be chosen by the 
Legislature, the one appealing to him most being the chance 
of serious deadlocks if the Legislature chose. He plunges rashly 
into difiiculties when he goes on to say “ The control of all ex- 
ecutive acts must be placed m the hands of a Council of State, 
to be composed of (let us say) seven members, who should 
usually be drawn from the leaders of the regularly votmg major- 
ity of the legislative chamber.” Once the Council of State is 
selected, the actual control of the executive function wiU reside 
m it, for the Constitution is to specify that aU the executive 
power it gives is to be exercised by the Governor, “acting with 
the advice of the Executive Council ” The members of this 
Council are to be made heads of departments, and they are to 
be members of the Legislature when appointed or to become 
such within three months. They are to be appointed by the 
Governor. 

Here Professor Kales nimbly jumps obstacles. “The election 




RISE OF THE EXECUTIVE 


245 


which put the Governor in office,” he says, “might be expected 
to put a majority of the same party m the Legislature, and the 
Executive Council would naturally be selected from the leaders 
of that majority.” Now as an actual fact in Massachusetts from 
1891 to 1915 inclusive mth twenty-five Republican Legislatures, 
usually overwhelmingly Repubhean, nine times the voters chose 
to elect the Democratic nonimce for Governor 

The possibility of that sort of happening does not, however, 
seriously disturb Professor Kales “Even if the Governor and 
the majority of the Legislature belonged to different parties,” 
he goes on to say, “yet there would be the strongest motive for 
the selection of an Executive Council from the majority of the 
Legislature, thus avoidmg the responsibility for a contest be- 
tween the majority in the Legislature and the Executive which 
would throw the government into confusion ” 

It happens that such a contest is just what an ambitious 
Executive most craves In such a contest his personal fortunes 
are sure to win. Such a contest sends him to the United States 
Senate, or makes him a candidate for the Presidency. 

Professor Kales entirely overlooks the fact that a Governor 
has everything to gam and nothing to lose by quarreling with 
a Legislature of opposite pohtical faith. Furthermore, it is 
his party duty to do just that thing He has a right to assume 
that he was elected for that veiy purpose, or at any rate such 
IS the partisan theory If like Antaeus of old he is to gam new 
strength every time he is thiown to the ground, how absurd is 
it to suppose that he ivill tiy to avoid the responsibility for the 
contests' And what possible motive could he have for choosing 
a Council from among his partisan opponents’ Professor Kales 
said he would have “the strongest motive” to do it, the fact 
is he would have the strongest motive not to do it What would 
his party say if he distributed all the loaves and fishes of the 
departments among his foes’ 'W'hat would be his own phght if 
he surrounded himself with men not of his own political faith’ 
Nor would the situation be helped if the Constitution ordered 
him to name his Council from the legislative majonty. Indeed, 
the situation would be worse, for it would lead him to choose 
weak men, men with whom ho could trade, men whom he could 
coerce or cajole This follows again and again when State 
Constitutions or city charters compel the appointment of bi- 
partisan boards. Appointees from opposition parties are too 
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often subservient ^Yeakllngs. It is always to the selfish interest 
of the appointing power that they shall be such Why name a 
man who will make trouble when you can get a man who will 
keep still? 

Furthermore, how can it be ensured that there will be any 
majoiity at all in the Legislature^ The certainty of majorities 
imphes the existence of but two parties In this very chapter 
of Professor Kales, he suggests the use of the Hare plan, the 
prime purpose of uhich is to secure the representation of all 
considerable factions Its application would greatly increase 
the likelihood of legislative groups rather than parties, i\ ith the 
complications that have made the English Cabmet system so 
hard to work in Continental Parliaments 

All details apart, the incurable weakness of such plans as 
those of Professor Kales is that they furnish no means of coerc- 
ing the Executive So long as his tenure of office is secure, and 
depends only on a popular vote taken at fixed intervals, ho can 
be held responsible only at those intervals This it is, of course, 
that puts the introduction of the Enghsh cabinet system out 
of the question 

Less vulnerable seems to me the suggestion of S Gale Lowrio. 
He raises the question of whether it may not be preferable to 
centrahze the power of control m a legislative committee rather 
than in the Governor A committee of the Legislature, organized 
to sit throughout the time for iihich the Legislature is elected, 
could act in many ways as the Cabinet does in parliamentary 
countries Bills could be prepared and policies digested before 
the session of the Legislature convenes When the Governor 
IS in sjmpathy nith the Legislatuie, he will, of course, take a 
leading part in this committee work and be a dominant factor 
therein, but when not in S3niipathy with the controlhng party, 
he IS not in a position to block the work of those in actual con- 
trol For this reason it might be well were the percentage re- 
quired to override the Governor’s veto upon reduced items to a 
majority of those elected to each House ^ 

Such a plan would recognize the condition that now unduly 
enlarges executive opportunity to shape legislation Ex-Gover- 
nor J F Fort of New Jersey told the Economic Club of Boston, 
November 29, 1915, how it worked in his State Said he; “I 
undertake to say that two thirds of all the bills — I will make 

1 The Bridget, Wis St Bd of Public Affairs, 1912, pp 99-100 



RISE OF THE EXECUTIVE 


247 


it one half for safety — of all the bills that went into the Legis- 
lature while I was Governor of New Jersey, which bore on any 
subject of general importance, weie submitted to me before they 
went to the Legislature. I said to them, ‘This is wrong, you 
should go to the committees ’ They said, ‘No, we want to 
know what you think about this ’ They go to the Governor 
with their bill And why? Because they cannot go to the whole 
Legislature about it If the Governor says to them, ‘I won’t 
exercise my influence to help legislation,’ ‘Well, never mind,’ 
they say, ‘we want to know that this bill is what it ought to be, 
and that you will stand for it ’ They would go to the Legislature 
m the same way if it were smaller, and they thought that it 
could be held icsponsible m the same way that the Governor is ” 

Such a situation does not prevail in Massachusetts, at least 
to any such degree, and maybe not m many other States, but 
it IS a situation toward which all that have not reached it, are 
tending. This shows itself m the pressure brought to bear on 
Senates, not because they are w^eaker bodies, but because they 
are smaller bodies It is a question of convemence. Rocognizmg 
this, may we not presently come with wisdom to open recogni- 
tion of legislative leadership? Already it has been in part ac- 
complished m Congress by the authority given to the Committee 
on Rules, and m some Legislatures to like committees Develop- 
ment of this would furthei efficiency without at all mterfenng 
with that separation of Executive and Legislative which has 
proved so useful a safeguard agamst tyranny. 

There remains to be considered the proposal to avoid the 
dangers of one-man power and also the evils of dividing re- 
sponsibility among the members of a large legislative body, 
by combining executive and legislative power in a small body. 
This has come to be known as the commission form of govern- 
ment It was first applied to Galveston, Texas, in 1901, after 
a tidal wave had almost destroyed that city, making heroic 
treatment of its affaira imperative The exceptional need led 
the people to petition the Legislature that the municipal ad- 
ministration be put in the hands of a small board of business 
men So successful was the experiment that m 1905 Houston, 
m the same State, adopted the plan, two years later it was 
copied by Des hloincs, Iowa, and then it spread so rapidly 
that within twenty years nearly 600 municipahties came to be 
operating under commission government 
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The membership of the commissions vanes from three to 
seven, five being the most common number In them it was the 
original intention to concentrate all legislative and executive 
functions. The danger of this was seen by the Bureau of Munic- 
ipal Research, which voiced the “grave apprehension that the 
venture will not prove permanently satisfactory, because it 
deprives the community of an independent representative agency 
or branch of government charged with responsibility for review 
and cnticism ” ^ Discontent with the system resulted m a move - 
ment for remtroducmg the separate executive by providing for 
what IS called a “City Manager ” This idea came to the front 
first m Staunton, Va , in 1908, w'as apphed by Sumter, S Ca , in 
1913, and then, folloiving the flood in Dayton, Ohio, was there 
adopted with results attracting so much attention and approval 
that in May of 1921 the plan had come into use in 103 places, 
and in December of 1932 there were 445 communities with 
true City Managers, besides 165 w'lth officials so-called but 
with very limited powere. 

The experience with the Commission and City Manager 
forms of government throws new light on the separation of 
powers. Here we see speedy development of the dangers in- 
herent in charging the same men with the making and the e.\- 
ecuting of laws, follow'cd by prompt revival of the separated- 
executive system that theorists thought doomed to abandon- 
ment. History might have foretold this. Whether the Doges 
of Venice or any of a dozen other famous councils that might 
be cited, always the story has been the same, a story of ul- 
timate disaster when a small body of men both enact and en- 
force. 

The realization of this is likely to prevent the spread of the 
commission idea to State governments, in spite of a considerable 
demand for it in some of the Western and Southern States 
Much more hopeful is the possibility of development suggested 
by the City Manager plan In general this plan contemplates 
a single Executive, with two Legislatives, one a small body, 
say of five commissioners, the other the electorate at large, 
speaking by towm meeting or by the Initiative and Referendum. 
It may be that something of this sort will presently commend 
itself for States — policies to be determined in broad outhne 
by the electorate, general laws to be made by a large body of 

* The Const and Govt of the Slate of New York, 52 (May, 1915) 
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representatives, administrative laws by a small body, and the 
execution to be entrusted as now to one man. A proposal look- 
ing in this direction was submitted to the Massachusetts Con- 
vention of 1917. It was suggested that administrative law- 
making be entrusted to the Senate or to the Governor’s Council. 
The idea did not meet with acceptance, partly no doubt be- 
cause of the disfavor into which all American Senates and 
Executive Councils have fallen Eveiywhere it has been found 
dangerous to give bodies of small size unlimited chance to ob- 
struct and prevent changes m general laws. There lies one of 
the reasons for the spread of the Initiative and Referendum. 
Sooner or later, however, the people of the United States will 
come to understand as is now understood everywhere else, that 
there is essential difference betw'cen general and special legis- 
lation, and also that the dctcrmmation of a policy and the ar- 
ranging of its administrative details are two separate things. 
Then we shall get a rational system of lawmaking on a scientific 
basis, \nth each of its processes performed by the body most 
fitted for it, and with the execution of the law an mdependent 
function. 

This is the exact reverse of executive responsibility, the 
Cabinet system, or whatever the form It recogmzes that law 
must be the embodiment of the common w ill It works from the 
bottom up instead of from the top down. It is democracy, not 
autocracy. It is American, not English. 

Executive Initiative 

It has never, so far as I have observed, been the practice to 
forbid the Executive to suggest to the Legislative things it 
should do. On the contrary suggestion has ahvays been a normal 
procedure. The reasons are to be found in origins. When chiefs 
or monarchs had to get their wushes approved by a lawmakmg 
body, whether a gathenng of the wwriors as among the Ger- 
manic tribes, or a Senate as in Rome, of course they had to 
give expression to those wishes The development under the 
Roman Emperors is instructive Augustus had a cabinet, virtu- 
ally a standing committee of the Senate The measures it dis- 
cussed and adopted were promulgated to the fuU body, which 
accepted them by acclamation Tibenus did not retain this 
select council His measures, Menvale teUs us, emanated from 
his own breast alone, except when he chose to take a private 
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counsellor, such as Scjanus, into his confidence He convened 
the fathers to listen to an addiess from his own mouth, in which 
he explained the scope of his plans, and proposed them for the 
assembly’s consideration, or he put up some private member 
to make the proposition, when he chose to disguise his own in- 
clinations He introduced also the custom of sending a written 
despatch to be read to the assembly in his absence, m which his 
views on any project of laiv, proposed by himself or by another, 
were declared or msmuated. But in all these cases the Senate 
was regarded as competent to discuss and amend, and even, if 
it had the courage, to reject, though the latter alternative may 
never have been actually assumed. Many instances, howevci, 
are recorded of mdividual Senators aigumg upon the imperial 
proposition, and even condemning it, and, at least at the com- 
mencement of the Tibenan pnncipate, it was deemed a refine- 
ment of flattery to affect such freedom of discussion. This, 
perhaps, is the limit to which the impeiial authority extended 
in the matter of legislation at this period, it was practically 
complete, but in outward show reached only to recommenda- 
tion ‘ 

When m England Parliaments began, it was necessary for the 
King to inform them why they were summoned Hence the 
“Speech from the Throne” ttmt opens the business of eveiy 
Parhament Formerly this was likely to be a vigorous address 
charged with exhortation or suited to the prospects of the 
session. Nowadays it consists of formal statements as to the 
foreign relations of the country, communications of topics of 
legislation to be proposed by Ministers, and remarks on the 
condition of trade or other colorless topics 

At the outset the presence of the King himself was deemed 
necessary at the opening and generally at the end of the session, 
but he rarely spoke, as far as the records show, instead dis- 
closing his views through his Chancellor Stubbs says it ivas in 
1363, after Edward III had been more than thirty years on the 
throne, that we find him first making his will known to the 
Commons by his own mouth Richard II is said to have uttered 
haughty words in Parliament more than once The succeeding 
Kings took a still more prominent part They spoke in full 
Parliament, that is, in the presence of both Houses, or in the 
House of Lords, but not to the Commons by themselves. The 

• HiMory of the Romans wider the Empire, v, 105. 



RISE OF THE EXECUTIVE 


251 


presence of the King at the dehberations of the Commons was 
always deemed inappropriate Only once has the King violated 
the unwritten law. That was when Charles I, m January of 
1641-42, made his way with an armed escort mto the House, 
hoping to arrest the five members whom he had charged with 
high treason. 

On the other hand the presence of the King m the House of 
Lords was long accepted as natural, for as late as the reign of 
Henry IV, at any rate, the Lords had still so much of the quality 
of the King’s Council that the attendance of the monarch may 
have been thought necessary to the due transaction of business. 
By the time of Charles II, however, this had been so far forgotten 
that the Loids were m doubt as to what work might be done in 
the piescncc of the ICing Once Chailes II came m unexpectedly 
when the House was sitting in Committee, whereupon the sitting 
of the House was resumed, but the King said he was come “to 
renew a custom of his predecessors long discontinued, to be 
present at debates but not to mterrupt the freedom thereof”; 
and therefore ho desired the Lords to sit down, and put on their 
hats, and piocoed with their business So “the Lords again 
taking their places and puttmg on their hats the House again 
adjourned into a Committee dunng pleasure.” '■ 

Evidently Charles enjoyed the piivilege he revived, for ho 
attended as many as forty-three out of eighty-mne debates in 
the session of 1672-73 That he was no mere by-stander may 
be gathered from the way he rebuked the Lords once, desiring 
them “not to prophane such a presence as this with the like 
disorder, but keep their places and proceed m business accordmg 
to their orders presenbed in the House ” ^ 

With George I, ivho did not understand English, visits of the 
monarch to the Ilouse of Lords w'ere abandoned Since his time 
it has been understood that the King attends Parhament only 
for the ceiemomal opening and closing of the session 

Technically nothing stands in the w^ay of attendance by 
American President or Governor at sessions of Congress or 
the Legislature In colonial days this was in fact accomplished 
wherever the Governor sat with his Council acting as the upper 
of the legislative branches Doubtless it was the recollection of 
this that led the authors of the Constitution rejected by Massa- 
chusetts in 1778 to provide that the Governor and Lieuienant- 
^ 12 Lords' Joitmal, 31S * Ibui , 413. 
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Governor should, ex officio, have scats in the Senate The 
Governor was to have no negative, as Governor, in any matter 
pointed out by the Constitution as to be done by the Governor 
and Senate, but u as to have an equal voice with any Senator 
on any question before them; “provided that the Governor, or, 
in his absence out of the State, the Lieutenant-Governor shall 
be present m Senate to enable them to proceed on the business 
assigned them by this Constitution, as Governor and Senate ” 
As a matter of fact there was very little to be done by “the 
Governor and Senate” — nothing but some of the appointments 
to office and the work of courts of impeachment. Yet this 
infringement of the doctrine of the separation of powers furnished 
one of the cogent arguments that led the people to reject the 
Constitution by an overwhelming vote To-day the mere 
presence of the Executive would not m and of itself be held 
objectionable in Massachusetts, if we are to take at its face 
value the specific inclusion of the Governor and Lieutenant- 
Governor in the list of persons named by the House rule as 
entitled to admission to the floor Likewise the iiile of the 
national House names the President as one of the persons who 
may be admitted 

In our day Amencans have again had experience with the 
presence of colonial Governors m legislative bodies, this time 
themselves furnishing the Governors. William II Taft had been 
one of them. When before a committee of the New York Con- 
stitutional Convention, June 10, 1915, he was asked whether he 
found in the Phdippmes that his presence in the legislative 
branch while he was the Chief Executive, worked well or lU, 
he answered: “I thought it worked well. I have no nightmare 
about this union of the legislative and the executive. I think 
it IS not well to be dogmatic on such a proposition. I think one 
of the difficulties we find in our government is the ngid ex- 
clusion or the attempt to make a rigid separation between the 
two, and I think there might be greater union, with greater 
efficiency in the matter of government on the one hand, and 
greater economy ” ^ 

A proposal to give the Governor a seat m a State Legislature 
was embodied in a group of proposals submitted to the people 
of Oregon in 1912 and again in 1914 by use of the Initiative. 
The combination was defeated, but no inference can be drawn 

* N Y Conv Doc No 11, p 20. 
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as to whether this particular idea was obnoxious to the majority 
of the voters One curious feature of the program, by the way, 
was the proposal to seat in the Legislature defeated candidates 
for the office of Governor, as leaders of the opposition 

In the earliest days of our repubhc it came near being es- 
tablished that the President might attend in Congress and ex- 
press to it his views. John Quincy Adams says in his invaluable 
Diaiy that at a cabinet meeting, November 10, 1824, “^Ii. 
Crawford told twice over the story of President Was hing ton's 
having at an early period of the Adinimstraiion gone to the 
Senate with a project of a treaty to be negotiated, and been 
present at their deliberations upon it They debated it and 
proposed alterations, so that when Washington left the Senate- 
chamber he said he would be damned if he ever went there 
again ” * Had Washington’s sense of dignity not been outraged 
and had his temper been less inflammable, it might never have 
come to seem unfitting for a President to discuss questions of 
public pohey inth Congress 

Colonial records thiow scant hght on the beginnings of in- 
augural addresses in America, but it is probable that the Gov- 
ernors commonly made some soit of formal speech when the 
Assemblies gathered, outlining to them the work m hand We 
find that the commission of John Cutt, constitutmg a President 
and Council for New Hampshire, in IGSO, contained this pro- 
vision: “At the 1st meeting of which General Assembly We do 
hereby will, authorize & require the President of the said Coun- 
cell, to mind them in the general, what is to be intimated in the 
proclamac’on aforesaid: That he recom'end unto them the 
making of such Acts, Laws, & Ordinances, as may most tend 
to the establishing them in obedience to Our authonty, their 
own pieservation m peace & good Government & defence 
against their enemies. & that they do consider of the fittest 
ways for the raismg of taxes, & in such proportion, as may be 
fit for the support of the Government ” 

In New' York the custom of ha\nng the Governor make a 
speech to the Assembly at its opening began m 1691. The 
Constitution framed in 1777 said “It shall be the duty of the 
Governor to inform the Legislature, at every session, of the 
condition of the State, so far as may respect his department, 
to recommend such matters to their consideration as shall 
1 John Qinncy Adams, Diary, vi, 427. 
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appear to him to concern its good government, welfare, and 
prosperity”, etc The Constitution of 1821 directed that the 
Governor should “communicate by message to the Legislature 
at every session, the condition of the State, and recommend 
such matters to them as he shall deem expedient ” 

The Pennsylvania Constitution of 1776 directed the President 
(as the Governor nas there at first called) with the Council 
“to prepare such business as may appear to them necessary 
to lay before the General Assembly.” The direction n as omit- 
ted from the Constitution of 1790 Meantmie it was copied by 
Vermont, which has kept it wnth only the change made necessary 
by the abolition of the Council. The Constitutions of Massa- 
chusetts, New Hampshire, Rhode Island, and Arizona, do net 
give the Governor specific authority to address the Legislature, 
but custom has established the practice In all the other States 
specific authority to rocommencl is given 

The usage of Parliament called for a reply to the Speech from 
the Throne, and this was copied m the colonies Before the 
Revolutionary War the Governor’s Address and tl"c Reply 
had degenerated into a partisan affair, often aenmomous, v ith 
slight beanng on the actual work of legislation. In hlassa- 
chusetts the custom of a Reply was abandoned after the death 
of Governor Eustis, in 1825 I am not aware that the custom 
now prevails anywhere in the United States. Perhaps it might 
have survived if Constitution wntcre had taken such piecaution 
as IS found in the Constitution of the Netherlands A citizen 
of the New World, unaccustomed to the traditions and courtesies 
of a monarchical stats, may be forgiven a smile at the Dutch 
provision- “When the Lo-vicr House decides not to adopt a 
proposition [recommended by the King], it shall make known 
the fact to the King in the following voids ‘The Lower House 
of the States-General expresses its thanks to the King for 
his zeal in promoting the interests of the State, and respectfully 
requests him to take his proposition under further consider- 
ation 

The Constitutions of half a dozen of our States require that 
the Governor at the end of his term of office shall give the As- 
sembly information as to the condition of the State. For ex- 
ample, Nebraska, which began (1866) by saying, “He shall 
communicate at every session, by message, to the Legislature 
the condition of the State, and recommend such measures as 
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he shall deem expedient,” m 1875 changed this to read: "The 
Governor shall, at the commencement of each session, and at 
the close of his term of office, and whenever the Legislature 
may require, give to the Legislature information by message of 
the condition of the State, and shall recommend such measures 
as he shall deem expedient.” 

The tendency is toward giving the Governor a larger share 
in directing or controlling the financial program. In at least 
ten States he is now required by the Constitution to present at 
the beginning of each session estimates of the amount of money 
to be raised by taxation, and the adoption of budget systems 
IS rapidly adding to the number of States where the same thing 
IS accomplished under statutory warrant. In Alabama the 
Governor, Auditor, and Attorney General arc required by the 
Constitution to prepare the general revenue bill. 

In Minnesota no new bill is to be introduced m either House 
in the last twenty days of the session except on written request 
of the Governor or unless by special message he calls attention 
to some important matter of general interest In Nebraska 
after the first twenty days of the session no new bill (other than 
general appropriation bills) can be introduced unless the Gov- 
ernor by special message calls attention to the necessity of 
passing a law on the subject matter of the message. 

The Maryland provision against the passage of local or special 
laws in certain enumerated cases, concludes — “unless recom- 
mended by the Governor or ofl[icers of the Treasury Depart- 
ment.” 

When the Federal Convention of 1787 met, only Pennsylvania 
and New York had formally recognized a share on the part of 
the Executive in the initiating of laws Pennsylvania said the 
Governor and Council were “to prepare such business as may 
seem to them necessary”, New York said the Governor was 
“to inform the Legislature of the condition of the State, so far 
as may respect his department, to recommend such matters to 
their consideration as shall appear to him to concern its good 
government, welfare, and prosperity.” Charles Pinckney com- 
bined parts of these in the draft he laid before the Federal Con- 
vention early in its deliberations, saying of the President “He 
shall from time to time give information to the legislature, of 
the State of the Union, and recommend to their consideration 
the measure he may thmk necessary.” 
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The provision appears to have aroused no criticism, and with 
the ad^tion of the words “and expedient” went in substance 
into the Federal Constitution. Few more striking illustrations 
could be found of provisions with far-reaching consequences 
unforeseen at the time of their adoption. State after State copied 
the authority, seemingly without a thought of its interference 
with the doctrine of the separation of powers For a long time 
both in States and nation the “information” feature predomi- 
nated in the inaugural addresses or messages that resulted. 
They were mostly a rehearsal of facts, with finance taking the 
leading place — dull and dreary reading This is now fast 
changing. Recent messages look to the future more than to the 
past Executive programs for legislative action are the order 
of the day. 

Presidents began by making speeches to Congress, both at 
the time of their inauguration and at the beginning of each 
annual session. Each House answered with a carefully prepared 
document, presented separately by a committee of each House 
to the President at his residence, the President responding 
briefly. Thomas Jefferson had no pleasure or facility in public 
spealung, and he escaped the task by sending to Congress a 
letter pointing out the inconvenience of making by personal 
address the first communications between the Executive and 
the Legislative. In begging leave instead to enclose a written 
message, he said he had principal regard to the convenience of 
the legislature, to the economy of their time, to their relief 
from the embarrassments of immediate answers on subjects not 
yet fully before them, and to the benefits thence resulting to 
public affairs. Succeeding Presidents sent their messages in 
wnting until President Wilson returned to the original practice 
of addressing Congress in person. Commenting on this Mr. 
Taft said he thought the change was a good one. “ Oral addresses 
fix the attention of the country on Congress more than written 
communications, and by fixing the attention of the country 
on Congress they fix the attention of Congress on the recom- 
mendations of the President.” ^ Mr. Harding took the same 
course, but it did not become the general rule. 

All the Secretaries respond \nthout question when invited to 
appear before committees of Congress. Until lately, however, it 
has not been thought fitting for an American Executive to have 

' New York Times, October 1 1, 1915 
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any open communication with a committee of the legislative 
branch By the diary of Edward Hooker we find John Taylor 
arguing very earnestly to the South Carohna Legislature m 1805 
against the propriety of allowing the Governor to communicate 
information to a committee of the House, instead of laying it 
before the House at large. He thought such an allowance would 
be an undue approximation toward a union of the executive and 
legislative powers ‘ When the Federal Senate deputed a com- 
mittee to confer with Mr. Madison about the appointment of a 
Minister to Sweden, the President transmitted (July 6, 1813) a 
formal communication declining the conference, on the ground 
of the co-ordinate relation between the Executive and the Senate 
which the Constitution had established Nowadays, however. 
Presidents are not averse to deahng with committee members. 
The country was well informed of the meeting between Mr. 
Wilson and the members of the Senate Committee on Foreign 
Relations, at the White House, when the President discussed the 
negotiations leading up to the Treaty of Versailles He did not 
attend formal sessions of committees, but he had no hesitation 
in putting to use the President’s room at the Capitol for confer- 
ences with Senators and Representatives regarding important 
positions he had at heart. With him all pretence of executive 
isolation disappeared 

In this course Mr Wilson but earned out the policy that had 
won him popular approval when as Governor of New Jersey he 
appeared before informal mectmgs of legislative committees 

Perhaps emboldened by Mr Wilson’s example, other Gover- 
nors have of late gone to lengths that would have been generally 
frowned upon before the new conception of executive responsi- 
bihty blossomed Governor Dunne of Illinois told the Gov- 
ernors’ Conference of 1914 that in his State the committees sent 
for the Governor, and he had on several occasions so appeared 
in response to their request * Governor Walsh of Massachusetts 
argued to the same Conference the wisdom of going before com- 
mittees He had so appeared m one or two matters m which he 
was vitally interested, the first time it had been done in Massa- 
chusetts for thirty years, he said, almost the first time m the 
history of the State Ho had found that very few persons inter- 
est themselves in the recommendations of the Governor Men 
outside the Legislature seem to assume that the Governor’s 

^ Am. Hist Assn. Ann Report for 1S9S, i, SS5 ‘ Proceedings, 223 
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recommendations will be heeded, and that considerable thought 
and attention will be given to them by the Legislature. So there 
is a small attendance at the committee hearings and pohtical 
opponents are likely to use this apparent lack of pubhc interest 
as an argument against the measure He had asked a committee 
member . “ Isn’t it the business of tne Governor and the Legisla- 
ture to advocate the measures which the people themselves have 
passed upon'?” They are really, he thinks, “the spokesmen and 
advocates of the people who passed judgment upon these issues 
on election day.” * 

The trouble with this view is that save in the matter of refer- 
enda, the people do not pass judgment upon State issues on 
election day A hundred consideiations may be at work in 
the choice between candidates. Who shall say that any one 
predominated, that on any one a majority of the voters passed 
judgment? 

A piactical objection is that a Governor in appearing before a 
committee exposes himself to possible loss of prestige At best 
it IS not consonant with prevalent and useful notions of the dig- 
nity befitting a Chief Executive Even if no weight were to be 
attached to this, yet it is hardly prudent to ignore the chance of 
partisan attack under circumstances altogether favoring the 
aggressor. If a prejudiced and ungenerous committee man of a 
political faith opposed to that of the Governor, chose to cate- 
chize him with the fiecdom commonly held to be quite proper, 
ho could easily put the Governor in a most awkward and embar- 
rassing situation For tins icason if the practice is to spread, it 
would be much better foi the Governor to invite the Committee 
to the Executive Chamber, for there he could shape the colloquy 
to suit himself and in some measure protect himscK. 

Bill-Dkafting 

Discussion has of late arisen as to the desirability of having 
the President or Governor draft bills to accompany his recom- 
mendations. At the outset of Parhaments, such was the practice 
of the Crown in England, but it was so soon dropped that no use- 
ful precedent can therein be found The matter came to the 
front in the first Congress when the directions to be given to the 
Treasury Department were under consideration It was ob- 
jected by several members that the proposed provision was un- 

* Proceedings, 220 
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constitutional, on the ground that the House alone had the 
power to originate money bills, and that the enactment proposed 
would put the power also in the hands of the Secretary of the 
Treasury. A veiy long discussion ensued on what was meant by 
“onginatmg a bill ” Some contended that to draft a bill was to 
originate it, others, that no proposed measure was a “bill” until 
the House had passed it; while others again said that it was a 
bill whenever the House authonzed it to be introduced Finally 
it was determined that there was nothing incompatible i\ ith the 
Constitution m allowing the Secretary of the Treasury to report 
plans and prepare drafts of bills — a view that has ever since 
prevailed. 

In at least one instance, however, it has been held that Con- 
gress may not ask him to do such work. In 1797 (Fcbniary 2) 
Speaker Dayton ruled out of order a motion by Mr Coit that 
the Secretary be directed to compnse into one the vanous laws 
relating to impost and tonnage The reason given was that no 
bill could bo introduced m a n ay different from that prescribed 
by the rule, viz. by appointing a committee Thereupon the 
House got round the difficulty by amending so that the Secre- 
tary should prepare and report a “system” rather than a “bill ” 
Of course this was a quibble, but it suggests the jealousy with 
which early Congressmen viewed their prerogatives as an inde- 
pendent branch of the government. 

Abraham Lincoln said, m a speech at Pittsburg, while on his 
way to Washington, February 16, 1861. “As a rule, I think it 
better that Congress should originate as well as perfect its meas- 
ures without external bias ” ^ Yet he made at least two excep- 
tions to the policy of not having Presidents submit bills. On the 
Cth of March, 1802, he recommended the passage of a lesolvc — 
“which shall be substantially as follows” — then reciting the 
form suggested On the 141h of July of that year he submitted 
the draft of a bill for compensatmg any State that might abolish 
slavery within its limits, recommending the passage of it “sub- 
stantially as presented ” Pre.^idcnt Taft v ent beyond any of his 
predecessors m formulating the proposals he laid before Con- 
gress, and m a number of instances submitted bills carefully 
drawn. Some criticism inevitably followed, of the sort that 
meets every innovation, but it did not win sympathy 

Henry Jones Fold thought what ho described as “the nght 

^ H J llaymoiid, Life uud Public Services of Abraham Lincoln^ 139 
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and the duty” of the President to recommend measures to Con- 
gress had been annulled by the committee system Writing in 
1924 he said, “the Piesident is not allowed to present specific 
measures to Congress, that function has been usurped by the 
committees ” ^ Whether or not such was the real cause, of late 
it has not been at work. President Hoover, through the Depart- 
ments, sent drafts of several important proposals to the Capitol, 
to be introduced by leaders, and President Roosevelt in the first 
session after his inauguration, not only did the same thing, but 
also gave his personal attention to the text of big measures, fol- 
lowed by private disapproval of changes by amendment that 
did not commend themselves to lus judgment This was just as 
effective as if done openly and formally With the second session 
he began giving his party followers more leeway. 

In the proceedings of the Governors’ Conference of 1913, the 
topic had a prominent place Governor Ernest Lister of Wash- 
mgton said that at the end of the first session of the Legislature 
after ho took office, he found that a great many things he had 
recommended had not become law, and measures recommended 
by other elected officials had not become law. lie concluded one 
reason to be the fact that he had not prepared a single bill cover- 
ing a single idea he submitted m his message He did not believe 
the members of the Legislature ought to be called upon to do the 
work of preparing such bills - Governor William H. Mann of 
Virginia said he did not hesitate to prepare bills and let them be 
know n as the Governor’s bills, so that there should be no false 
pretense.® 

In the following year Governor Frank W. Byrne of South 
Dakota read a paper urging the submission of a Governor’s 
recommendations m bill form.® “To make such recommenda- 
tions,” said he, “ is not a privilege or right, merely, but a solemn 
duty It IS not unreasonable to construe these words as meaning 
that he shall make his recommendations in the most direct and 
effective fashion, or, at least, m definite and explicit form, so 
that there may be no question as to his exact meaning, and in 
the interest of effective accomphshment, he should be willing to 
assume responsibility in the most effective way Why should 
not the Governor, in matters he deems of great importance, or 

* Representative Goiemment, 242 

* Governors' Conference Proceedings of IStS, 294 

* Ibid , 31S * Goiernor's Conference Proceedings of 1014- 
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in support of a measure he beheves the people desire to enact 
into law, and, perchance, because of the advocacy of which he 
was chosen executive of his State, accompany his recommenda- 
tion with the draft of a bill, for which he is willing to assume 
responsibility, that there may be no misunderstanding or 
equivocation as to his exact meaning and no question as to 
where the responsibility of the success or failure of the measure 
should rest?” Governor Dunne of Illinois said that shortly 
after his inaugural message he prepared bills on every topic in 
it and handed them to his fnends in the Senate and House.^ 

In the same year Governor Emmet O’Neal of Alabama wrote 
“ Under the Constitution of nearly every State the Governor is 
a part of the lawmaking power and can recommend to the 
Legislature for its consideration such measures as he may deem 
expedient. Eminent authority has held that these recommenda- 
tions can take the form of a bill, if the Governor should so elect 
In revising our Constitutions it would be wcU to define this 
power more clearly, to authonze the Governor to present, if he 
saw proper, his recommendations in the foim of bills, and to 
give those biUs precedence in the consideration of the Legisla- 
ture ” * 

It would be a somewhat captious critic who took exception to 
these views What possible infringement of the prerogative of 
Legislatures could come from the practice? The bill merely 
embodies the recommendation, and strengthens it in none but a 
legitimate manner It has, too, the positive gam of showing 
clearly and precisely what the Govemoi has m mind Also it 
ensures a well-considered basis for legislative action, as the bill 
will doubtless have been drawn by the Attorney Gencial, or at 
any rate have had his examination The routine labors of the 
Legislature ii ill have been thereby so much lessened — a dis- 
tinct advantage No rights will have been impaired. It seems a 
case of gam without loss. 

More debatable is the proposal that measures framed and 
presented by the Governor shall have the right of precedence 
on the legislative calendar. Heniy L. Stimson may or may not 
have been the first to suggest this, but his suggestion, made at a 
banquet of the Tippecanoe Club of Cleveland, Ohio, and re- 
ferred to in “The Outlook” of February 11, 1911, is the earhest 

■ Governors’ Conference Proceedings of 1914, 20S 

• "Distrust of State Lcgialalurcs,” Xorih American Renew, Maj', 1914. 
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coming to my notice. He argued that the enlarged power of the 
Governor to initiate legislation would in great measure do away 
with any necessity for a popular imtiative, and tliat if the Gov- 
ernor’s power over legislation should prove to be too great, -it 
could always be checked by the use of an optional popular refer- 
endum. In 1913 the Ilhnois House adopted a rule giving ad- 
ministration measures precedence over everything except ap- 
propriation bills, and Tuesdays were set apart for their special 
consideration in Committee of the Wiole The rule never 
worked and was not continued at the next session Dodds thinks 
it did not have a fair trial, and that it failed because of the jeal- 
ousy of executive power on the part of the members, because of 
the influence of precedent, on account of which the House could 
not adjust itself to the new arrangement, and because of a gen- 
eral disregard for all rules that was specially marked in a session 
under the direction of an inexpciienced Speaker ‘ 

Another proposal for the extension of executive power is that 
if the Legislature fails to enact a bill substantially as recom- 
mended by the Governor, he may submit it directly to the peo- 
ple. Either because of a reaction m public sentiment as to the 
Imtiative and Referendum, or because the Great War and its 
results have turned popular interest into other channels, the 
proposal has slumbeied of late, but doubtless it wull presently 
be revived. Indication of this appeared in the hlodel State Con- 
stitution drafted for submission to the National Municipal 
League in November of 1920. This draft earned the proposal 
beyond the original suggestion, for it contemplated that any bill 
failmg of passage, whether it had been recommended by the 
Governor or not, might be submitted to referendum upon his 
order if at least one third of all the members had been recorded 
as voting in favor upon the question of final passage Balancing 
this concession to the executive branch, however, was suggested 
one of hke nature to the Legislative, to the effect that any bill 
returned with objections by the Governor and upon reconsidera- 
tion not approved by a two thirds vote of all members elected, 
might by majority vote be submitted to the electorate. 

The 3d Article of the French Constitution of 1875 declared 
that “the President of the Repubhc shall have the initiative of 
laws concurrently with the members of the two Chambers ” 
In practice his iiiilialivc is not independent and direct, but is 

^ Procedure m htute Lcjulalurc’t^ 105 
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exercised by him in conjunction -nith one or more Ministers A 
proposed bill must be countereigned by a Minister, and he ap- 
pears in person in the Chamber to explain and defend In 
Sweden if the lung wishes to piopose a bill, “he shall obtain tlic 
opinion of the Council of State and of the Supreme Couit re- 
garding the matter, and shall present his proposal, together u itli 
such opinions, to the Riksdag ” Most of the Latin American 
countnes permit the President or the Cabmet IMinisters to take 
the initiative 

Switzerland has a unique system. There every bill must come 
from the Federal Council, the executive body, vhat we should 
call the Administration — or else pass through its hands Either 
branch of the Su iss Congress can recommend to the Council that 
it prepare a bill for a specified purpose and present it for the 
consideration of the Congress, or the Council may prepare and 
present a bill on its own initiative Either House may suggest 
amendment If the Council does not accept a suggestion that is 
thereupon formally approved by both Houses, the Council is 
bound to carry out its provisions 

Prof. W F Willoughby went still faither m the same direc- 
tion when as legal adviser to the Chinese government (October, 
1914, to June, 1916), especially to give advice as to a permanent 
Constitution, he recommended a novel aUotment of powers. 
Studying the reasons why in so many cases the first attempts to 
create popular assemblies have insulted m failure, he concluded 
it was because of not distinguishing between tbe function of a 
National Assembly as an organ of public opinion and that of 
legislation Untrained persons are not equal to the function of 
legislation, and so he advised the Chinese to secure only that of 
expressing public opinion Let the Chief Executive frame bills 
for all legislation of a general character. These the Assembly 
shall study, debate, amend, and return to the Executive with 
reports. The Executive is to accept such suggestions as he may 
deem wise and then is to promulgate the perfected drafts as law. 
The Assembly, as in Switzerland, may imtiate a recommenda- 
tion that the Executive submit a bill.^ 

* The Ooeemment of Modem Siatee, 299. 


CHAPTER IX 

THE CABINET SYSTEM 

The story of the separation of powers in England is a story of 
flux The Anglo-Saxon Kings did no lawmaking. The Norman 
Kings brought with them the theory that they were to make the 
laws, the theory of the delegation of power to the ruler that had 
been worked out by the Roman lawyers to justify their Emper- 
ors In most of the ancient free States the person or body 
entrusted with executive authority prepared laws for the ap- 
proval of the people. Under the Roman republic the initiative 
was exercised by the Senate. The Emperors took over the func- 
tion, presently dispensing with anything more than formal rati- 
fication of their proposals, in the end becoming viitually auto- 
crats Such were the Norman Kings up to the time of the 
Edwards 

It was little more than accident that led to turning the initia- 
tive over to a lawmaking body. Paihament began a share in 
lawmaking by sending petitions to the King This form of 
initiating carried iiith it the notion that the King should give no 
opinion of the petitions until they were presented to him. The 
notion continued i\hen it became more convenient and safer to 
accompany the petition with the precise form of bill wanted, and 
so it was presently conceived that the first stops were to be taken 
by Parliament and without royal interference In this there was 
at the outset no recognition of the rights of the people or of the 
Crown or of anybody else. There was no question of right at all. 
Under the Tudors and Stuarts the Commons had to struggle for 
their initiative The Crown maintained, and the House domed, 
that the Commons were summoned merely to vote such sums as 
were asked of them, to formulate or approve legislation sub- 
mitted to them, or to give opmions on matters of policy m which 
they were consulted. A standmg protest against the Crown’s 
contention survives in the practice, at the beginning of every 
session, of reading a bill for the first time before the Kmg’s 
Speech is considered 

It cannot be said that there was genuine separation of powers 
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SO long as the King in important degree shared with Parhament 
in contributing personal judgment for the enactment of laws, or 
enacted them on his own responsibihty By denying petitions 
he exercised a veto power, if he framed the bills based on them, 
he might exercise the amendmg power Through many genera- 
tions he was an independent lawmaker by the use first of ordi- 
nances and then of proclamations. The strength of Parliament, 
after growing for a century or two, waned under the Tudors, 
when legislation by royal fiat reached its apex. James I obsti- 
nately insisted on his right to make law; Charles I lost his head 
for that nght, after the Commonwealth the claim to it was re- 
vived by Charles II Then came its real dechne, until under 
George III the Parliament defimtely determined that proclama- 
tions creating law were illegal. To-day the Crown issues procla- 
mations and orders-in-council appeanng to sanction any de- 
parture from the laws of the land, only on occasions of public 
exigency Parliament jealously investigates such proceedings, 
and when they are shown to have been illegal, acts of indemnity 
are passed, to exonerate aU persons who have advised them or 
shared in them Of a different class are the orders-in-council 
that often provide legislative details They are indeed only 
quasi-legislative, more accurately to be called administrative, 
and as they spring directly or indirectly out of the enactments 
of Parhament, they can hardly be thought to attest any mateiial 
initiative on the part of the Crowm. 

That share by the Executive in lawmaking which takes the 
form of personal interference ivith the Legislative, never gained 
much ground in England Inasmuch as Parliament began as a 
money negotiation between two parties, it was natural to as- 
sume from the outset that one party, the &ng, should not 
acquamt himself with what went on in the conferences of the 
other, the members or agents of the Estates The pnnciple was 
expressly admitted by Henry IV (1407), but the Tudors and 
Stuarts were not monarchs so punctilious as to mind only their 
own affairs, and Parliament had frequent occasion to resent 
royal meddling Remonstrating in December of 1641, the Lords 
and Commons clearly set it forth as “their ancient and un- 
doubted nght that your Majesty ought not to take notice of any 
matter in agitation and debate, in either of the houses of Parha- 
ment, but by their information or agreement,” 

In the same remonstrance it was declared that “your Majesty 
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ought not to conceive displeasure against any man for such 
opimons and propositions as shall be in such debate, it belonging 
to the several Houses of Parliament respectively to judge and 
determine such errors and offences, v Inch, in ivords or actions, 
shall be committed by any of their members, in the handling or 
debating any matters there pending ” This was no new griev- 
ance Said Peter Wentworth m the House of Commons in 1575, 
when Elizabeth was Queen. “Two things do great hurt in this 
place- the one is a lumour that the Queen’s Majesty hketh not 
such a matter, whosoever prefereth it she will be offended with 
him ; or the contrary. The other is a message sometimes brought 
into the House, either of commanding or inhibiting, veiy injuri- 
ous to the fieedom of speech and consultation ” 

It was two hundred years after Elizabeth brought this criti- 
cism on herself, before the practice became intolerable to Eng- 
lishmen George HI in the eourse of the Ameriean War tried to 
mfluence votes in Parliament by expressing his personal resent- 
ment against all who did not support his measures, and by dis- 
missing seveial members holding offices under the Crovm 
^Military members were dismissed from their command of regi- 
ments, pcei-s fiom their lord-licutenancios Loud was the com- 
plaint in Parliament, and the policy was at last abandoned by 
the lung However, as late as 1879 somebody deemed it neces- 
sary to urge in the House of Commons that it vas “a true and 
sound constitutional principle that the Crown should know only 
of the collective action of Pailiament — that it should know 
nothing of the action of individual members of that House to 
guide it in the distribution of favours ’’ Gladstone pointed out 
the absurdity of the position “I can conceive,” he said, “that 
this House might object to the communication of the details cf 
its procedure to the Crown, at a period when it objected to the 
communication of the details of its procedure to the nation ” 
But V ith these details now made known by the press to every- 
body, from the Sovereign to her subjects, “I must dechne to 
enter upon these high constitutional matters on the present 
occasion.” 

The remonstrance of 1641 touched on still another abuse by 
the Crown The Lords and Commons said “Your Majesty 
ought not to propound any condition, provision, or limitation, 
to any biU or act in debate or preparation in cither House of 
Parhament, or to manifest or declare your consent or dissent. 
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approbation or dislike, of the same, before it be presented to 
your Majesty in due course of Parliament.” Nevertheless, 
Charles II opened several Parhaments by declaring that he 
would grant all reasonable demands, but that they must not 
touch the hereditary succession (that is, exclude his brother 
James), and the Tories told the Whigs that all their attempts to 
exclude James were useless, since the King would never concur, 
whereupon the Wings answered that lungs had often yielded, 
and that at any rate the Houses must do what they considered 
their duty, and leave it to others to do theirs “They justly 
observed that constitutionally no person can know the King’s 
mind or be charged to declare it upon a subject which has not 
yet been brought constitutionally before him; that, therefore, 
all these declarations of his intended veto are but surmises or 
suspicions, not sufficient to be made by the Houses the founda- 
tions of actions of the lughest magnitude ” ‘ 

This precluded formal expression of the royal intent, but may 
have been thought not to extend to informal intimations of 
purpose At any rate these did not cease, and they brought 
censure to Gcoige III, dealt to him through Earl Temple In 
the House of Lords Temple announced that the King would 
consider everyone Ins enemy nho should vote for the East 
India Company bill brought in by the coalition ministry 
Immediately the House of Commons resented this interference 
of the executive with the legislative pait of the Government, 
and passed this spirited resolution, December 17, 1783: “To 
report any opinion or protended opinion of his Majesty upon 
any bill or other proceeding depending m cither House of Parlia- 
ment with a view to influence the votes of the members is a 
high crime and misdemeanor, derogatoiy to the honor of the 
Crown, a breach of the fundamental privileges of Parliament, 
and subversive of the constitution ” Temple, however, paid no 
penalty for his high ciime and misdemeanor, save that the 
clamor against the use of the King’s name in the affair forced 
him to give back the seals he had received three days before. 
De Lolme, writing in this period, said the Commons had settled 
it as a rule, “not only that the Kmg could not send to them any 
express proposal about laws, or other subjects, but even that his 
name should never be mentioned in their deliberations. If any 
person should mention in his speech, what the King wishes 
' Francis Tjobor, Manual of PohluxU Etfiics^ 2d ed , ii, 387. 
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should be, would be glad to see, &c. he would be immediately 
called to order, for attempting to influence the debate.” ‘ 

When Jefferson came to compile his manual for gmdance in 
presiding over the United States Senate, he elaborated this 
point, quoting from the Enghsh authority that was his chief 
resource. “It is highly expedient, says Hatsell, for the due pre- 
servation of the privileges of the separate branches of the legis- 
lature, that neither should encroach on the other, or interfere 
in any matter dependmg before them, so as to preclude, or even 
influence that freedom of debate, which is essential to a free 
council. They are therefore not to take notice of any bills or 
other matters depending, or of votes that have been given, or 
of speeches which have been held, by the members of cither of 
the other branches of the legislature, until the same have been 
ccmmumcated to them in the usual parliamentary manner. 
Thus, the King’s taking notice of the bill for suppressing soldiers, 
depending before the House, his proposing a provisional bill 
before it was presented to him by the two Houses, his expressing 
displeasure against some persons for matters moved in Parha- 
ment during the debate and preparation of a bill were breaches 
of privilege.” ^ And he went on to cite the Temple episode 
So the principle came to be embodied in parhamentary law. 

From all this it appears that the executive share in lawmaking, 
waning somewhat in the first century or two of Parliaments, 
then nsing to a high point under the Tudors, gradually sank 
through two centuries or more untd it reached a low point under 
George III. Then it began rising again, but in a new form, not 
that of the titular monarch Executive power was passing from 
the King to the head of a committee of the majority m the House 
of Commons, known as the Cabinet or the Ministry. At the 
time this was not realized. Writers of that day thought only of 
the lung when they spoke of the Executive. For example De 
Lolme, who published the first edition of his book in 1771, said, 
“This privilege of starting new subjects of deliberation, and: 
in short, of jxropovndinfj in the business of legislation, which, in 
England, is allotted to the representatives of the people, forms 
another capital difference between the Enghsh Constitution 
and the government of other free states, whether hmited mon- 
archies or commonwealths, and prevents that which, in these 

^ The Constiiulion of England bk n, ch 8 
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states, proves a most effectual means of subverting the laws 
favorable to pubhc liberty — namely, the undcrmimng of these 
laws by the precedents and artful practices of those who are 
invested with the executive power m the government ” ^ 

And again: “Among the many circumstances in the English 
government which would appear entirely new to the pohticians 
of antiquity, that of seeing the person entrusted with the ex- 
ecutive power bear that share m legislation which they looked 
upon as being necessanly the lot of the people, and the people 
enjoy that which they thought the indispensable office of the 
magistrates, would not certainly be the least occasion of their 
surpnsG.” 

And further: “The English Parliament . have not only 
secured to themselves a right of proposing laws and remedies, 
but they have also prevailed on the executive power to renounce 
all claim to do the same. It is even a constant rule that neither 
the King nor his Privy Council can make any amendments m 
the bills preferred by the two Houses; but the King is merely 
to accept or reject them, a provision this, which, if we pay a 
httle attention to the subject, we shall find to have been also 
necessary for completely securing the freedom and regularity 
of the parliamentary deliberations ” 

Blackstone was equally blind to what was happening Is it 
surprising, then, that the statesmen who wrote the Constitu- 
tions of our Eevolutionary penod had no inkling of the change? 
They had no reason to suppose that Montesquieu was inac- 
curate in his conclusions about the government of England. 
Indeed these were not greatly inaccurate in the matter of con- 
ditions prevailing during most of the twenty years in w^hich he 
was preparing his book. The degree of separation of powers he 
extolled was that which existed while our American institutions 
weie in the formative stage of colonial times We have adhered 
to the English system of the seventeenth century and the first 
part of the eighteenth, while England has been gradually de- 
parting from it until now almost no vestige of it there remains. 

Ministry and Ministers 

Names often inform us about ongins The Cabinet or Min- 
istry, as the words suggest, was originally a group of administra- 

‘ The Constitution of England, bk n, oh. 18 (ed of 1784). 

* Ibid., bk n, oh 4. 
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tive officials small enough for the privacy of a little room. 
Although some have traced it back as far as Henry III, its 
origin IB commonly ascribed to the group selected from the Privy 
Council as advisers by Charles II and nicknamed the “cabal” — 
a word made up of the initials of its members Such a group 
first attained something of present-day significance under 
■VVilham of Orange The share of Parhament in putting that 
monarch on the throne naturally led to its becoming the su- 
preme power in the State The King’s ministers began to lock 
to it for direction and support. Furthermore, as Wilham failed 
to govern successfully with a Ministry made up from both of 
the divisions into which the people had recently divided them- 
selves, Whigs and Tories, the first real political parties as ve 
now understand the term, he chose a body of advisers all Whigs 
and thus gave definite form to the idea of control by Icadcis 
of one party 

No precise date can be given for the birth of the Cabinet, 
but probably moie can be said for 1696 than any other Three 
years before that the principal offices of the Government wore 
about equally divided between the two great parties After the 
Whigs carried the general election of 1895, they took aU the 
chief o.xecutive offices, and their committee of the Pnvy Council 
that was soon to be known as the Cabinet, with a party majority 
behind them in the House, began controlling affairs. Queen 
Anne, who held a Cabmet meeting every Sunday, was, with 
the doubtful exception of one meeting, the last monarch to 
attend Very likely Geoige I stayed away because he could 
not speak Enghsh. That inabihty undoubtedly helped the 
Cabinet to grow' m pow’cr 

What IS know'n as ministerial responsibility probably began 
its rise under Queen Anne. According to May’s definition,^ 
mmistenal responsibility was reached w'hen the government of 
the State came to be conducted, throughout aU its departments, 
by Ministers responsible to Parhament for every act of their 
administration — without whose advice no act could be done 
— who could be dismissed for incapacity or failure, and im- 
peached for political crimes — and who resigned when their 
advice was disregarded by the Crown, or their pohey disap- 
proved by Parhament This was not all achieved in Anne’s 
time, but in 1711 w'c find the Earl of Rochester saying that 

* T. E May, Const Ilist of Enuland, i, 10. 
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“according to the fundamental constitutions of this kmgdom 
the Mmisters are accountable for all ” The change is shown 
more clearly by a speech of the Duke of Argyle m 1739. “The 
nature of our Constitution requires that public acts should be 
issued out m his Majesty’s name, but for aU that, my lords, he 
IS not the author of them.” 

With Walpole came the notion that the Ministry should have 
a head, in effect a Prime Mimstcr, though for long after his time, 
the men holding that position disclaimed such a title. The 
notion was of no man’s devismg, but the result of one man’s 
personality Walpole, who virtually governed England for 
twenty-one years, towered so far above his fellows that he made 
the idea of leadership normal When, in 1741, the Peers moved 
an address to the Crown for his removal, the principal charge 
brought against him was that he had made himself sole Minister. 
The motion was defeated, but an entry m the Journal of the 
House of Lords shows recognition of the fact that a new pohtical 
institution had been born, an institution distasteful to the con- 
servatives, hke all pohtical novelties. “A sole or even a first 
hlmister,” it was declared, “is an office unknown to the law 
of Britain, inconsistent with the Constitution of the country, and 
destructive of liberty in any government whatsoever”, and “it 
plainly appearing to us that Sir Robert Walpole has for many 
years acted as such by taking upon him the chief if not the sole 
direction of affairs in the different branches of the administra- 
tion, we could not but esteem it an indispensable duty to offer 
cur most humble advice to liis Majesty for the lemoval of a 
Minister so dangerous to the King, and to the kmgdom ” 
Sandys, who led the attack m the Commons, took hke ground. 
“According to our Constitution we can have no sole and Prime 
Minister We ought always to have several Prime Alimsters 
and officers of state Eveiy such officer has his own proper 
department, and no officer ought to meddle m the affairs be- 
longing to the department of another ” 

Also with Walpole came the first instance in which the fate 
of a Ministry depended on the result of an election His un- 
popularity was at its height when in 1741 the period for a dis- 
solution of Parliament ariived A bitterly contested election 
left him with but a bare majonty, and after eight weeks of 
wrangling, he was defeated on an election petition and thereupon 
resigned. 
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It IS not easy to say with precision just when it became agreed 
that the monarch might not appoint nor retain what Mmisters 
he pleased. Anne was forced to name some she did not like and 
dispense with others she did hke, but it can hardly be said the 
principle was established before the time of George II In 1745 
the Pelhams in office proposed to give William Pitt a place in 
the administiation, but the King refused his consent, whereupon 
the whole Pelham connection resigned together, the first in- 
stance of general resignation. The King sent for Carteret and 
Pulteney, but they could not get support enough for a Ministry 
and liad to return the seals. In the end the King had to re- 
instate the Pelhams “Here, I take it,” says Sir J R Seeley, 
“begins the dechne of the Monarchy in England, for I imagme 
that no English King had been so treated before ” ^ 

The compelling force in this case was not Parliament, but 
the people outside Parliament, and so the King said to Pitt: 
“You, sir, have taught me to look for the sense of my people 
elsewhere than in Pailiament.” George III did not take kindly 
to this idea, resisted it, and was on the whole successful Yet 
it was in his time that ministerial responsibility, which had 
meant only legal responsibility, definitely became political as 
well It IS believed that Fox was the first Minister to admit 
this The younger Pitt entered the office of First Lord of the 
Treasury and Chancellor of the Exchequer in 1783, with an 
overwhelming majority against him He fought Fox until that 
majority had dwindled to one. Then came dissolution, and an 
election in which 160 of those members who had defeated him 
in the Commons, wore unseated Thus was estabhshed the 
principle of an appeal to the people, on the result of which the 
Ministry should depend — in other words, the establishing of 
the pnnciple that the people are the source of the authority 
of the Executive 

When our Federal Constitution was adopted, then, it had 
come to be accepted m England that a Cabinet should ordinanly 
be composed of members of the same political party, should be 
of the party controlling a majority in the House of Commons; 
should resign when no longer supported by a majonty, should 
look to the people for ultimate authority, should be responsible 
for all the acts of government, and should have a commanding 
head, the Prime Minister Furthermore the men composing a 

^ Introduction to Political Science^ 2S1 
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Cabinet should be members of Parliament, for a century and 
more of measures direetly or mdirectly standing in the way of 
this, had proved ineffective against the irresistible course of 
development It is noteworthy that not one of these thmgs 
commended itself to the fiamcrs of our Constitutions Perhaps 
it was too early for their significance to be icalized Perhaps 
they were deliberately adjudged undesirable, though there is 
no proof of this. The certain tlung is that there was no attempt 
to copy 

The stubborn resistance of George III to the new order was 
not continued by his successors Under George IV and William 
IV the Crown lost and the Commons gamed rapidly Seeley 
thinks the share of William in the appointment of Earl Grey, 
compared to the share of the people, was as one to a hundred ‘ 
The decisive step came just after the Reform Bill of 1832, and 
if not a consequence of that measure, was at any rate a manifesta- 
tion of the spint from which it sprang In 1834 the King tried 
to assert his personal vnshes with regard to the choice of his 
Ministry by suddenly dismissmg Lord Melbourne’s Government, 
and calling Sir Robert Peel to power, though it was known that 
Peel could icly on only a small minority in Parliament. The 
General Election showed that the country refused to ratify 
this high-handed act, and after a struggle against a hostile 
majority. Peel was obliged to resign Thus with William IV 
the long chapter of personal government came to a close. The 
King had lost the power of appointing his Minister 

It IS now understood that the function of the Sovereign is 
merely to interpret the will of the majority of the House of 
Commons in the choice of a Piime Minister. In practice it 
proves that almost invariably the choice is clear No occasion 
is found for caucus or ballot as ivould be the natural course in 
the United States Rarely has the King opportunity to hesitate 
between even two names, and if that opportunity anses, he is 
not supposed to indulge personal picference. 

Of course all the implications of the position reached at the 
tune of the Reform Bill, wcie not at once recognized As late 
as 1841 Macaulay maintained in the Plouse of Commons, speak- 
ing as a Cabinet Minister, that the Government were not bound 
to resign because they could not effect legislative changes, 
except in particular cases where they were convinced that with- 
1 Introduction to Political Science, 284 . 
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out such and such a law they could not have carried on the 
pubhc service In the century beginning with 1832 only ten 
Ministries that could noimally command a majority in the 
House of Commons resigned because of defeat. The need was 
much more questioned in the last part of that century than 
in the first. Since 1886 there has been but one dissolution by 
reason of withdrawal of confidence on the part of the House 
Wlien in 1919 the Alien Restrictions Bill was returned from a 
committee with several changes made in the face of ministeiial 
opposition and the Government at the repoit stage demanded 
rejection, it was defeated by 185 to 113, but though the Cabinet 
was seriously shaken, it made no offer to lesign 

It seems to bo accepted now that Ministries need not resign 
by reason of defeat on minoi mattei-s or by reason of votes 
having no genuine significance. On a snap division Apiil 10, 
1923, vnth many Conscivatives avay, the Government vas 
defeated by seven votes It refused to resign and soon after 
obtained a majority of 107. In the following year, when Ramsay 
MacDonald took office, in the coume of his speech February 
12 defining the policies of the now Labor Ministry ho said “I 
have a lively iccollection of all sorts of ingenuities practiced by 
oppositions in order to bnng a snap division upon the Govern- 
ment so that it might bo turned out on a defeat I have known 
bath rooms down stairs utilized, not for legitimate purposes, 
but for the illegitimate purpose of packing as many members 
surreptitiously inside their doors as their physical limitations 
would allow. I have knmra an adjoining building where there 
happens to be a convenient division bcU, used for similar purposes 
I have seen this House practically empty when the bells began 
to ring and then turned into a notous sort of market place by 
the inrush of members for the purpose of finding the Govern- 
ment napping and turning it out upon a stupid issue I am not 
going out upon any such issue The Labor Government will 
go out if it IS defeated upon substantial issues — issues of 
principles, issues that reaUy matter It will go out if responsible 
leaders of either party or of any party will move and carry a 
direct vote of no confidence ” In the course of the next six 
months MacDonald was defeated ten times but he kept his 
word till Parliament adjourned August 4 Upon reconvening, 
the Government declared it would accept an expression of lack 
of confidence After MacDonald came back into power, when 
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defeated March 11, 1931, by eight votes on a minor matter, he 
again did not resign 

Nowadays a member of the majority party in the House will 
hesitate long before voting against his party leaders. He has no 
desire to turn out his own party, and so bring m the Opposition, 
perhaps thereby losing his seat and the salary attaching thereto; 
nor does he wish to incur the expense and undergo the labor 
of an election. Also at stake are the intciests of the twenty- 
two members of the Cabinet, with thirty or more other party 
officials dependent for status and salary on the continued 
existence of the Ministry They have strong motive to exert 
all the influence they can to stave off dissolution 

Furtluimoie, the strengthening of paity discipline in recent 
years has made it more and more dangcious to hicak aw^ay 
from party leadership Haiold Cox, explaining “The Decay 
of Parliament,” says that with the extension of the franchise 
it became necessary to organize the paity system on more ngid 
lines, because without the party machinery it was practically 
impossible for an individual candidate to get through the work 
necessary to induce people to vote for him in any large constitu- 
ency Thus, the candidate, bemg dependent upon the party ma- 
chine, was bound, if elected, to obey orders received from that 
machine ‘ 

The first of all reforms, Mr Cox thinks, is to get rid of the 
constitutional lule that the Crown must dissolve the Parha- 
ment on the advice of the Piimc Minister Sir David Brynmoor 
Jones, before the Select Comimttec on House of Commons 
Procedure in 1914, took the same view As long as that power 
IS left to Ministers, there will be a certain number of membeis 
who will be liable to support the Ministry for fear of a dissolu- 
tion, and this he believed pernicious Other thoughtful English- 
men are of like opinion. They wmuld prefer a statutory temi 
as in the United States It is interesting to obseive that w hile 
Amencan theorists see in the British practice a desirable method 
of quickly reflecting change m public opinion, in England the 
urge IS to substitute Amencan practice in order to produce 
precisely the opposite result There the wish is to protect the 
House from the mob prejudices that occasionally sweep the 
country. 

Distant hills are always greenest. 

^ Ths English Review, January, 1929 
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Of the ten dissolutions since 1895 seven were for appeal to 
the country to get a mandate in dealing with some special matter, 
despite the fact that the Government still had a majority and 
had not suffered decisive defeat Four of the seven were as a 
plea for renewed confidence from the electorate in the course 
of national crises. Other reasons m the last hundred years 
have been: demise of the Crown, approach to the end of the 
legal term; dispute between the two Houses, party strategy, 
appeal to the country by a mmoiity party on takmg oflBce, loss 
at by-elections ^ 

The most important feature of the development of the Cabinet 
has been the assumption of lawmaking by the Executive This 
was in considerable measure accomplished within a genciation 
Sir Charles Wood, talking to Mr Nassau Senior, about 1855, 
is reported to have said: “When I was first in Parliament, 
twenty-seven years ago, the functions of the Government were 
chiefly executive. Changes m our laws were proposed by inde- 
pendent members, and earned, not as paity questions, by their 
combined actions on both sides Now, when an independent 
member brings forward a subject it is not to propose himself a 
measure, but to call it to the attention of the Government ” * 

It will be seen that this did not go the whole distance The 
House was still suggesting to the Executive Committee of its 
majority what it wanted done, so that at least some power of 
initiation yet remained in the great body of members Thirty 
years later it had become the practice to determine on all the 
important legislation before Parhament even assembled Sir 
Henry Maine then wrote “It is in the Cabinet that the effective 
work of legislation begins. The Ministers assemble in Cabinet 
in November, and in the course of a senes of meetings, extend- 
ing over rather more than a fortmght, determine what legislative 
proposals are to be submitted to Parliament ” ® Still three 
decades later the process had been completed and JAR. 
Manott could say: “It is notonous that the nght of imtiation 
has now been virtually monopolised by the Mimsters of the 
Crown ” * 

In this development there has been no pre-conceived, de- 

» Chi Kao Wang, Dissolution of the Bntwh Parlvament, 1832-19S1, 103, lOS. 

* Mrs Simpson, Many Mcmoriea of Many People^ 223 

• Popular Government (1SS5), 237 

^ “Tho Constitution in Suspense," Nineteenth Century^ January, 1914 
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liberate purpose. It has come about through the necessities of 
the case, chiefly because of the growth of business and the lack 
of tune to handle the work This has compelled a program based 
on the imperative need that the Government proposals shall 
have the right of ivay. Each regular session (as it would be 
called in the United States) is divided into three parts by 
Easter and Whitsuntide. In the flrst part private members 
have two evenings a week available for motions, in the second 
part, one evening, in the third part, none. For bills they have 
Fridays in the first and second part, but, with two exceptions, 
not in the third part The result is that unless the bill of a 
pnvate member is so simple and unimportant that it slips 
through without notice, his only chance of even getting it read 
a second time depends on the good fortune of the lottery that 
will give him an eaily place on some Friday, and unless it be a 
Fnday early in the session, his case is practically hopeless. 
Difficulty was increased by the adoption of the rule under which 
the House ordinardy rises at midnight, meant to end the de- 
moralizing scandal of all-night sittings The incidental effect 
was to put it vithin the power of a very small hostile mmonty 
to talk out the motion of a pnvate member. “Thus, even if he 
gets a place on the order-paper before Easter, the private member 
has very httle scope, and at the best he can hardly expect to do 
more than caU attention to his proposals, in the hope that they 
may impress public opinion, and in time be msenbed on a 
nunisterial program After Easter he can do very httle mdeed, 
and after Whitsuntide nothing at all ” ‘ 

In a resolution moved by the Premier July 31, 1908, Edward 
Porntt saw the culmination of a development covering less 
than thirty years, which to his mmd was well-nigh as significant 
and far-reaching as that which took place in the sixty years 
following the Revolution of 1688, the period of the evolution of 
the system of Government by Cabinet On the eve of adjourn- 
ment for the recess Mr. Asquith’s motion, earned without di- 
vision, determined that in the autumn session, from October 
12 until the close, only Government business should come before 
the House. In these weeks private members were to have posi- 
tively no opportunities for advancing bills of which they were 
in charge, that had passed their earlier stages before the recess. 
Less than thirty years earlier, says Porntt, Mr. Asquith or any 
1 Sidney Low, The Goiemance of England, 71 
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other leader of the Government in the House of Commons could 
not have proposed such a motion In the eurtailment of rights 
of private members and m the control of the time of the House 
secured to the Government by rules detcrminmg the exact 
tune to be set apait for discussion in committee of supply, by 
rules giving the right of way to Government business, and by 
closure rules, Mr Porntt found a change in the working of the 
British Constitution that amounted almost to a Revolution ^ 
If the phrase seem somcuhat extravagant, let it be recalled that 
Sir H. S Maine, publishing his book on “Popular Government” 
in 1885, and having fresh in mind the remedies devised against 
Parnell’s tactics of obstruction, predicted (p 95) that these 
remedies would prove to be merely palliatives, declared that no 
multitudinous assembly can be free from Obstruction, and 
thought it would probably lead to “a constitutional revolution,” 
the House of Commons abandoning the greatest part of its 
legislative authority to a Cabinet of Executive Ministers. 

Side by side with the lessening of the piivate member’s power 
to start anything, has gone the lessening of his power to change 
anythmg In the time of Palmerston, it was no unusual thing 
for the House of Commons to insist upon its amendments to 
Government bills, despite the opposition of the Treasury Bench 
This was held not to imply a want of confidence in the Cabinet 
In 1851 nine such amendments 'Rero earned against the Govern- 
ment, m 1854, seven, in 1856, again seven Not a single amend- 
ment was thus earned from 1874 to 1878, nor m 1889 or 1890, 
nor from 1897 to 1900, and m the decade from 1897 to 1906 
there were only four such amendments. 

These figures, however, are not conclusive. Discussion of 
amendments may reveal defects of which the Government was 
not aware, or disclose hostihty to some detail in a degree net 
expected. Amendment may then be accepted or a clause written 
to meet the cnticism If the decrease in the number of amend- 
ments carried against the will of the Government is thus in 
part to be explained, yet it appears evident that the Govern- 
ment has been gaming in power to prevent changes it does not 
approve. 

Discussion has been steadily lessening in importance. Time 
was when a session of Parliament consisted of a senes of debates 
at which Ministers gave the benefit of their official knowledge. 

1 Edward Porntt, North American Renew, February, 1909 
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By 1891, when Sir J. R. Seeley delivered the lectures embodied 
in his “Introduction to Political Science,” a session had be- 
come “a series of conferences between the executive govern- 
ment and the representatives of the people ” About the same 
time Freeman Snow observed that only a few score of the mem- 
bers of Parliament ever formulated their own opinions, or felt 
a personal responsibility for the action of that body “More 
than four-fifths of the members do not even take the trouble to 
attend the sittings of Parliament, except when they are sum- 
moned by the party whips to come in and be counted when a 
vote IS taken It is related of one of the rank and file of a party 
that he once said ‘he had made it an invariable rule never to 
be present at a debate, nor absent on a division, and only once 
in the course of a long parliamentary life did he venture to vote 
according to his conscience, and on that occasion he voted 
wrong.’ ” 1 

Sidney Low says that in the session of 1893, a measure of the 
largest scope bristling nith controversial detail, on which it 
was inconceivable that all those who constituted the majonty — 
to say nothing of the Opposition — could have been absolutely 
eye to eye, v as voted through at the call of the Cabinet, with 
more than two thirds of its clauses not so much as discussed 
m Committee ^ 

Surely in 1894 nobody in England could speak on parliamen- 
tary procedure with more authority than Lord Salisbury Said 
he in a speech at Edinburgh. “We have reached the point where 
discussion IS possible m the Cabinet, but for any effective or 
useful purpose it is rapidly becoming an impossibility in the 
House of Commons ” 

Of so little consequence became the opinions of private mem- 
bers that the Ministers stopped bothering to come and hear 
them, save for the one Mimster directly concerned. T P 
O’Connor said m 1900 that dunng the nights, for instance, when 
the Chancellor of the Exchequer was deahng with the Budget 
in Committee, the Chancellor sat on the treasury bench all 
alone. Not even the Secretary of the Treasury was there to keep 
him in countenance, or even to help him with some of the facts 
of the department to which they both belong And, similarly, 

^ “A Defense of Congressional Government/* Papers of the Am Hist Asm . , 
IV, HR CISOO) 

* The Governance of Enoland, 72 
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when the Telephone Bill was being carried through the House of 
Commons, Mr Hanbury, the Secrctary of the Treasury, was 
left all to himself, the Chancellor of the Exchequer rarely, if 
ever, put in an appearance. “Solidarity, m the sense of a body 
of men ready and present to help each other in debate, no longer 
exists in the House of Commons ” ^ 

After the Great War began, the Ministry got to the point 
of ignormg parliamentary debate altogether when to ignore 
suited fancy Sidney Low in the “North American Review” 
for June, 1916, described an exciting debate at which not one 
of the twenty-two Cabinet Mmisters was m his place, the sole 
occupants of the Ministerial Bench being two or three under- 
secretaries Their cluefs had gone off to dinner in a body, 
“not apparently thinking it worth while to waste time over 
the proceedings.” Autocracy had reached indifference It is 
the age-long lesson of history that in time of war nations in- 
stinctively turn toward dictators, and the manifestations of 
dictatorship in England dunng this period were to have been 
expected, so that too much sigmficanco must not be attached 
to them, but it happens they were the next logical step in a 
progress long under way. 

Up to the time of the World War the Cabinet had absolutely 
no organization There was no statute from which it derived 
its powers It had no secretary, no seal, no permanent location, 
no means of writing a letter or receiving one in its official 
capacity. War needs brought the creation of a secretariat. 
Now minutes are made and preserved, but there is no record of 
individual opmions. The secretariat prepares agenda, provides 
material, and draws up records for commumcation to Depart- 
ments ® 

Gladstone had occasion to reprimand a Mmister who in a 
public speech had referred to what had taken place in the 
Cabinet of which he was a member. After calling attention to 
the fact that the Cabinet is the operative part of the Privy 
Council and that the Pnvy CoimciUor’s oath is applicable to 
its proceedings, he said. “ No one is entitled even to make a note 
of the proceedings, except the Prune Minister, who has to report 
its proceedings on every occasion of its meeting, to the Queen, 

' ‘‘Some Absurdities of the House of Commons," North American Remew, 
August, 1900 

* American Political Science Review, May, 1928, p 390 
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and who must by a few scraps assist his memory ” * Of course 
this is wholly contraiy to the notion now particularly prevalent 
with us, that ever^hing governmental should be pubhc. 
Secrecy, however, is not of the essence of a Cabinet system, 
though undoubtedly conducmg to its efficacy as in the case of 
any autocratic method 

In summary it may bo said that to-day the English Cabmet 
is the Chief Executive of tlie nation, that it is the central ad- 
ministrative board, that its most important duty is legislation; 
that of its own initiative and upon its own responsibility it 
makes the laws, modified only as the criticisms of Parliament 
may be accepted, and subject to veto only if it loses its majority 
m the House of Commons, tliat it shapes the program and di- 
rects the procedure of Pailiamcnt, tliat save for the opportunity 
to criticize or to vote m opposition the member of Pailiament 
not in the Cabinet is a negligible factor; and that inasmuch as 
the Prime Minister necessarily dominates the Cabinet, he is in 
effect an autocrat, contioUed by an unformulated Constitution 
which obliges him to act within the law, and having duration 
of power contingent upon the popular will. 

Fusion of Functions 

Reviewing the story of Cabinet development and the descrip- 
tion of Cabmet Government as it exists to-day, can the reader 
still question that Bagehot was light in describing what he 
called “the efficient secret of the English Constitution,” as 
the close union, the nearly complete fusion, of the executive 
and legislative powers? “No doubt by the traditional theory, 
as it exists in all the books,” he said, “the goodness of our Con- 
stitution consists in the entire separation of the legislative and 
executive authorities, but in truth its merit consists in their 
singular approximation ” “ 

With this in mind, observe the following assertion, made by 
the Bureau of Municipal Research in its monograph prepared 
for the mstruction and guidance of the delegates to a New York 
State Convention “It has been shown by all the experience 
of representative government that in those institutions in which 
the Executive is lequired to meet with the representative body 
and submit his proposals and defend them, the principle of the 

* John Morley, Life of W E Gladstone, ill, 114 

• The English Constitution, 70 
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separation of the powers has been preseivcd ” ‘ When profes- 
sional scholars, experts retained to inform the people, speciahsts 
of high standing, make statements so w idely at variance from 
the fact, shall one be surpnsed if the people or their repre- 
sentative assemblies sometimes go astray “i* 

Understanding, then, that in England the chief powers are 
in effect amalgamated, let us tmn to English authorities fer 
judgments of the results 

Henry Sidgwick has pointed out the serious drawbacks with 
which the Cabinet system buys harmony ^ In the first place, 
he says, the advantages of division of governmental labor tend 
to be lost m the fusion or confusion of legislative and executive 
functions Ministers are liable to be distracted from the execu- 
tive duties by the work of preparing legislative measures and 
carrying them through Parhament, while Parliament is tempted 
away from legislative problems by inteiestmg questions of 
current administration, m wluch, especially in foreign affairs, 
it IS hable to interfere to an excessive extent. To maintain 
harmony between the two organs, the Executive is continually 
led to adopt not what it considers on the whole the best course, 
but the course which it regaids as most easilj’’ defensible in the 
face of parliamentary criticism, or least likely to provoke it. 
Fuithermore, the Executive is liable to be upset at any moment 
by a breeze of popular disfavor, unless the representative cham- 
ber is not in harmony uith the popular movement It is also 
hable to be upset by mtngues and new combinations of parties 
in the chamber, if the intriguers are skillful in choosing their 
opportunity, so that their newly-formed majority is not upset 
on an appeal to the country Thus, apart from the continual 
interference of Parliament with executive business, the mere 
uncertainty of tenure of the Chief Executive tends to render 
very difficult the adoption of a far-sighted and consistent policy. 

Such effects of partisanship have become more serious in the 
course of the years since Sidgwick wrote, for within that period 
the party system has become much better organized, and Min- 
isters are more and more expected to be party leaders. A V. 
Dicey has more recently contrasted the English and American 
situations m this regard.® He thinks that although Presidents 

‘ The ConsUlvtion and Government of the State of Neva York, 75 (May, 1915). 

® The Elements of Pohiica, 423, 424 

® N%v^eenth Ccnlury, January, 1919 
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are elected by parties, the dignity of their office limits the evils 
of partisanship A President continues when in oflSce to a much 
less extent than a Prime Mmister continues, to be the head of 
a party. A President when he has taken office is alw^ays recog- 
nized as being the representative of a nation A Prime Minister, 
however pure his patriotism, can hardly be other than the leader 
of a party. It is the independence of the President -which more 
than once has raised him from a partisan into a leader of a 
nation. It is the dependence of the Cabmet upon the will of 
the House of Commons, or even nowadays on the will of party 
organizations, which has sunk many a patriotic Minister into 
the leader or the servant of the party 

Not aU Americans would admit that Mr Diccy fully under- 
stood the relations of Mr. Wilson to his party at the time wdicn 
this companson was made. Furthermore the supposition that 
the man elected President has previously been the head of a 
party is quite unwarranted He is generally regarded as be- 
coming the head of his party by virtue of his election, but he 
may or may not have been a recognized party leader, and after 
election he may or may not in fact dominate. Often stiong men 
in the Senate, more rarely m the House, have as much as the 
President to do with shaping party policies. Unquestionably, 
hoivever, the partisanship of Congress concerns and controls 
the President much less than that of Parliament the Prime 
Mmister. 

From the administrative point of new' the effect of the Cabinet 
system is not so happy as various American admirers have 
supposed. Again turning to Sidgw'ick, we find him showing 
that by reason of the conditions under which Cabinet appoint- 
ments must be made, the heads of departments are hable to be 
persons who are not really quahfied for managing, and if well- 
advised do not attempt to manage the business of them depart- 
ments “ And thus it may be said that Enghsh constitutional 
monarchy results not only in one sham, but a complex system 
of shams w'e have not only a ruler who merely pretends to rule, 
but also Ministers w'ho merely pretend to administer ” 

There are. how'ever weighty considerations on the other side, 
w'hich have been forcibly urged by Bagehot m his book on “The 
Enghsh Constitution.” He maintains, in the first place, that 
special experience is not so important as the critics of parlia- 
mentary Mimsteis imply, most businesses being more like each 
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other in their upper posts than in their lower Secondly, he urges 
that the special function of the parliamentary head of a depart- 
ment, which a permanent head could not so well perform, is to 
save the office from the deadly disease of routine, to act as a 
channel by which the useful part of outside complaints and 
cnticisms may be forced on the attention of the officials who are 
too apt to despise them as unmstructed clamoi , m hile, thirdly, 
he pomts out that so far as outside clamor is misdirected, the 
parliamentary head from his influence over the legislature is able 
to prevent unwise legislative mterference with the department, 
on occasions on v hich a permanent head — even if allowed a 
seat in the legislature or a right of addressing it — would be 
practically powerless Thus the parliamentary Minister, even 
granting that he does not really administer his department, is 
not to be regarded as a mere puppet, he is at once a channel for 
useful influence, and a buffer against mischievous influence 

Sidgwielv admits that these arguments of Bagehot arc forceful 
and important, but says it remains difficult to believe that any 
business can be under the best attainable management when 
the chief who has the whole responsibility of action lacks the 
knowledge and experience requisite for ivise independent deci- 
sions He thinks, therefore, that we have here a defect of the 
actual system of Parliamentary government, against which a 
remedy is needed, if governmental administration is to reach a 
high pitch of excellence. 

The autocratic development of the Cabinet system that has 
marked recent years m England seems to me the phenomenon 
that should be most seriously pondered If the testimony of 
various Englishmen of standing is to be accepted at its face 
value, the results are ommous Note, for instance, wdiat Lord 
Hugh Cecil said in the House of Commons in March, 1901 • 
“Why IS it that nobody cares outside these walls, about the 
rights of private members? Because there is a deep-seated feel- 
ing that the House is an institution which has ceased to have 
much authority or much repute, and that when a better in- 
stitution, the Cabinet, encroaches upon the nghts of a worse 
one, it IS a matter of small concern to the country.” 

Sidney Low' says, “every member of the House, with the ex- 
ception of a score or so, who sit on the front benches to the right 
of the Speaker’s chair, would admit, if he spoke the truth, that 
his influence over legislation was little greater than that of a 
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pnvate individual outside ” ^ Low quotes from Bernard Hol- 
land. “It is felt already that, for a man who desires not so much 
honorary distinction as real and practical work, the London 
County Council offers satisfactions which Parliament is power- 
less to bestow ” To the Select Committee on House of Com- 
mons Procedure in 1914 Herbert Asquith said “I think the 
position of a pnvate member in these days, say during the hfe- 
trnie of the last three Parliaments, the private member who is a 
supporter of the Government, and who is one of a more or less 
large majority, v hose duty as a good party man is to be always 
theie, and to hold his tongue, is one of the most unattractive 
that possibly could be offered to a gentleman of capacity and 
ambition. In Opposition I agree it is rather different.” That 
was a graphic picture which JAR Marriott drew m a single 
brief sentence “Gagged and salaried, the private member is 
expected to dedicate to the service of his party not his brains 
but his logs ” ^ 

All this means that England is not tending toward democracy, 
but IS reverting to autocracy A half a century ago Edward A. 
Fiecman scented this. “In England,” he obseiwed, “we now 
universally use the word ‘Government’ where in my boyhood 
everybody said ‘Mmistry’ or ‘Mimsters ’ Then it was ‘the 
Duke of Wellington’s Ministry’ or Lord Grey’s: now it is ‘Lord 
Beaconsfield’s Government’ or Mr. Gladstone’s This change, 
if one comes to think about it, certainly means a great deal ” ^ 
In 1891 Sir J R Seeley was more specific, saying in one of his 
lectuies. “The result of all these considerations is to show that 
the tempting image of Parliament as representing the general 
meeting of a society, and the Minister as its paid secretary, 
who carries into effect the wishes expressed by its membeis, 
IS utteily misleading The Minister is not the servant of Parlia- 
ment, but its king He does not carry into effect the wishes of 
others, but his own wishes It is a sort of high treason w hen the 
Minister gives up his own view m deference to Parliament. 
If he must give up something, it is his duty to give up, not his 
view, but his office ” * And Sidney Low is equally positive as 
to the seat of the lawmaking power. “When we say that the 

* The Governance of JtJngland, 59 

* “The Constitution in Suspense,” Nineteenth CentvrUt January, 1914 

* E A Freeman, Some Jni'jyreseione of the United 114 (1883). 

^ Iniroduclion to Political Sciencet 220, 221. 
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House of Commons makes the law, we use language that no 
more conveys the facts than the legal formula, which tells us 
that every statute is enacted by the King n ith the advice and 
assent of Parliament New laws aie made by the Ministry, with 
the acquiescence of the majority, and the vehement dissent of 
the mmority, in the House of Commons. The Crown has nothing 
to do with the matter, the House of Lords very little, except 
that it has a limited power — seldrm exercised in cases of real 
importance — to delay the operation of the proposed measure ” 

Evans Clark, telling the story of Woman Suffrage in Parlia- 
ment,'- made out a strong case for the theory that the Cabinet 
controls Parliament, not Parhament the Cabinet. He showed 
that m the course of a contest which he anatyzed from 1809 
to 1913, the convictions of a majoiity of voting members w'cre 
blocked from effective expression no less than seven times 
The record revealed twenty instances where what may have 
been a majority of the membeis wore not allowed to register 
them convictions even on a second reading He presented proof 
that individual members, even though they include a largo 
majority of the party m power as well as a voting majority on 
the opposition benches, cannot make over their convictions 
into the law of the land in the face of Cabinet opposition. 

Duncan Schwann, himself a member, declaring in 1908 
that tlie House sits, to all intents and purposes, solely to register 
the decrees of the Cabinet, and to discuss and pass those meas- 
ures which the Administration introduces, ascribed to this a 
very significant result. Parhament, he said, is deprived of the 
advantage to be reaped from mdividual efforts toward much 
desired reforms. Such reforms must w^ait for consummation 
until the Government itself is prepared to get its vast bulk 
underway, till the interminable rivalry between the advocates 
of different panaceas has been settled, and the conflicting opin- 
ions of Ministers have been reconciled, or, at any rate, until 
the divergence of view has been concealed. No tentative efforts 
are encouraged m legislation, tnal steps are not taken to see 
if the ground is favorable for advance, progress is not advanced 
piecemeal.^ 

1 Am Pol Science Jlecieu), May, 1917. 

> The Spml of Parliament, 176. 



CHAPTER X 

RESPONSIBLE GOVERNMENT 

An atjthoritativb work on the governmental processes of 
England’s lawmaking territories is Arthur Bemedale Keith’s 
“Responsible Government in the Dominions,” published in 
1912, exhaustive and judicious. It covers the ground so ad- 
mirably that I shall make no attempt at independent study, 
but shall rely upon it for such statements of fact as have per- 
tinence to our problems, mth such expressions of opinion as 
may seem helpful, asking it to be remembered that they are 
the judgments of VIr. Keith. 

At the outset he perplexes an Amencan reader by using the 
terms “repiesentative government” and “responsible govern- 
ment ” m contrast as having significances different and distinct. 
It turns out tliat by “representative government” he means 
the form that was familiar to the Amencan colonies — a Gov- 
ernor appointed by the Crown, a Council with both executive 
and legislative authonty, and an Assembly chosen by the free- 
holders of the Colony By “responsible government” he means 
the form found in England itself — the Crown (of course in a 
colony its representative), and a legislative body in which pre- 
dominates a Ministiy combining executive and legislative 
functions, and depending for its continuance on the approval 
of a majonty of the legislature 

“Representative government” as thus conceived has not 
been a success under British guidance One by one the colonies 
have abandoned it until theie lemam as full members of this 
class only the Bahamas, Barbados, and Bermuda How’cver, 
Mr. Keith thinks it would bo piemature to pronounce that the 
system of leprcsentative government is fundamentally unsound 
as a permanent solution of the relations of the Executive and 
the legislature. “It has e.xisted,” he says, “and still exists in 
certain parts of the world, and has wmrkcd with some success.” 

Although he docs not point it out, the cntical thing may be 
the manner of providing the Chief Executive This may ex- 
plain why “it has been found iinpo.ssilile,” as he says, “to re- 
concile relations of the executive officers, appointed in many 
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cases from outside, Math the legislature of the day. The legis- 
lature, on the one hand, has been helpless in the face of its total 
inability to secure the adoption of a policy m general harmony 
with its desires and aims, ivhilc on the other hand the Executive 
Government, forced to rely upon the legislature for the greater 
portion of its pecuniary resources, has been tlnvartcd and har- 
assed in its aims by the resistance of a bodji- over which it has no 
efficient control.” This state of affairs is of course but a repeti- 
tion of M'hat M'as happening m America from the settlement 
of Virginia to the Declaration of Independence, and is bound 
to happen wherever a chief executive unrepresented in the 
General Assembly, tnes to play a part in the making of the 
laws. 

We modified that kind of “representative government” by 
devising a Chief Executive w'hose mam function v'as to execute 
the laws, not make them. The change m the dominions remain- 
ing in the British Empire has been m another direction, to “re- 
sponsible government.” It began about 1840, in Canada. 
Singularly enough, it did not come about through any fonnal 
action. Not a word about it is to be found in the Act of 1840 
for uniting the Provinces of Lower and Upper Canada, nor in 
the royal instructions to Lord Sydenham and his successors. 
Their commissions provided for an Executive Council, but did 
not say it ivas to be compe&cd of responsible ministei’s. It seemed 
to bo contemplated that this Council was to be a body to advise 
the Governor, who might or might not take its advice. The 
real authority for the innovation, or rather for applying the 
home system, was in dispatches from Lord John Russell, of 
October, 1839, in which he laid doivn the principle, directing 
that the chief officials should not be deemed to hold office by a 
permanent tenure, but should be liable to icmoval when motives 
of public expediency might suggest its advisability. Not untd 
Canada’s independent existence as a province ended, was there 
an3d;hing more formal or binding than this. It V'orked because 
the Governors carried it out in good faith, but of course it 
could not have worked had they been ivithout the power of 
appointing the members of their Councils, and of dissolving the 
Legislature when occasion came for determining the pleasure 
of the electorate. Like powers would be necessary in any 
American State or for the nation itself if a change to the English 
plan were ever desired. 
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The provinces of Canada have the same system of “respon- 
sible government " Each has at its head a Lieutenant-Governor, 
and the estabhshcd usage is that he shall govern with the sup- 
port of a Ministry, who agam must have the support of the 
Legislative Assembly, and that Ministers will retire when 
defeated unless they ask for and receive a dissolution of Parha- 
ment The Lieutenant-Governor is controlled by the power of 
the Assembly to refuse the annual Appropnation Act. Indeed 
it IS certain he would now be dismissed by the Domimon Govern- 
ment before anything so drastic took place. 

Canada hke the mother country is concerned about the dis- 
solution problem. The tendency is said to be toward the forma- 
tion of groups independent of the histone political parties 
When a small assembly breaks up into three or more groups, 
naturally it is more diflBcult for a Ministry to rely upon the sup- 
port of a homogeneous majonty. There are mdications that 
the Canadians are hkely to modify the theory of close inter- 
dependence between Ministry and Legislature. It is urged that 
a Government should not be expected to resign for any adverse 
vote that does not amount to a direct censure or to a formal 
withdrawal of confidence ^ 

In the British Dominions appears discontent with the Crown’s 
practice of designating the Chief Executive without consulting 
the wishes of the State or Colony. This has developed most 
in Austraha. Although the State Premiers in conference at 
Brisbane in 1907 passed a resolution against any interference 
with the existing system, in 1908 and agam in 1909 the Legis- 
lative Assembly of Victoria resolved in favor of having Gover- 
nors appointed from among residents of the States mstead of 
from England or elsewhere The discussion has continued, but 
there is hkely to be no change until pubhc opinion m each 
Domimon concerned, an opinion now divided, becomes unified. 

It IS in Australasia that responsible government has notably 
failed to achieve conditions with any fair degree of permanence. 
In the case of the Australian Commonwealth changes have been 
incessant since the federation was established in 1901. In the 
case of the States there has been the same lack of pohtical con- 
tinuity. Up to 1912 there had been 34 Ministries in New South 
Wales, since 185G, in Queensland, 2G since 1859, in South Aus- 
tralia, 41 since 185G; in Victoria 33, and in Tasmania 27. Some 

* H A. Smith, Federalism in Xorth Amaiea, 02. 
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of the Ministries have been comically brief. Thus in 1899 V. L. 
Solomon was Premier of South Austraha for ten days, and Mr. 
Earle’s Government in Tasmania m 1910 rivalled Mr. Solomon’s 
m brevity. The Ministry of Sir E Braddon in Tasmania lasted 
from 1894 to 1899 and is spoken of as “ long ” Ministnes m the 
Cape have been more stable, averaging about four years in the 
period from 1872 to 1910. New Zealand has had comparatively 
few changes. 

One remedy for this unfortunate state of affairs in Australia, 
suggested and to a certain extent insisted upon in recent years, 
is to have elected Ministries, m the hope that with fewer changes, 
administration at least can be earned on effectively. The sub- 
ject has been discussed a good many times, and was examined 
in New Zealand in 1891 by a committee, which made a long 
report, but so far nothing has resulted from the discussion Mr. 
Keith finds it difficult to see how elective Ministries can be har- 
momzed with effective parliamentary government, and thinks it 
very doubtful vliether after expenence of full parliamentary 
government any Dominion or State would caie to confine itself 
to a position in which the Minisliy of the day was independent 
of votes in Parliament, and for a fixed period could not be dis- 
placed. But he admits that constant changes of Ministry, such 
as take place in the Australian Commonwealth, aie opposed to 
all efficient administration, and he has no other remedy to sug- 
gest than to refrain from changes m the administration except 
on substantial grounds, and when changes are made, to appoint 
new members to the vacated posts lathcr than transfer existing 
mcmbcis to them, thereby upsetting the whole scheme of the 
Government 

Canada appears to be the only important part of the British 
Dominions whcie “responsible government” (Cabinet govern- 
ment) has brought with it anything like stabihty. Since the 
Dominion w^as foiined in 1867 by the British North America 
Act, its Constitution, there have been fewer changes of party 
control than m the case of the executive branch of the United 
States Government in the same time. Exact comparison, how- 
ever, is impossible because control of our legislative branch does 
not necessarily accompany, as m Canada, control of the execu- 
tive 

In the Canadian Provinces things have been different Minis- 
tries have been less clearly determined on political grounds and 
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SO less stable, but m recent years governments have averaged 
reasonable duration. 

Mr. Keith combats the popular conception of responsible 
government in the Domimons as one where the Ministers govern 
while the Governor looks on, and he thinks Goldwin Smith de- 
livered neither a wise nor a ]ust utterance when he wrote : “ A 
Governor is now pohtically a cipher, he holds a petty court and 
bids champagne flow under his roof, receives cmc addresses and 
makes flattering replies, but he has lost all power not only of 
initiation but of salutary control ” None the less, says Mr. 
Keith, there are many important functions yet in the hands of 
the Governor, and he may exercise an influence over the Colony 
of which he is Governor much greater than is suspected by out- 
siders who do not realize the workmg of the Government It is 
admitted, however, that this is essentially a matter of individual 
character, not of constitutional stipulation 

Adam Shortt, a Canadian having intimate acquaintance with 
the political affairs of his country and a judicious observer, has 
M rittcn somewhat more specifically of actual effects ‘ ‘ The execu- 
tive government,” he saj's, “ being held responsible for every law 
passed and for all acts of admmistration, is constantly on trial 
before the people. Its pailiamentary supporters are equally on 
trial, though m a somewhat minor degree Every member of 
Parliament is a touchstone of public opinion m his distiict and 
if a supporter of the Government he is not backward in admon- 
ishing it as to any unpopular line of action which it is taking. 
The very Government itself may be divided m opinion on this 
or that policy These differences may be due either to personal 
convictions or to the popular sentiment of the distncts \vhich 
the members of the Government represent. If they can com- 
promise their differences, well and good, but if not, more or less 
radical reconstruction of the Cabinet may be necessary Thus a 
continual piocess of adjustment to public opinion is going on, 
alike in the ranks of the Government and of the opposition It 
IS in this connection that the Canadian parliamentary system 
provides a very effective barometer of public opinion and is 
therefore a very effective instrument of democracy 

“ Now it docs not folloiv, of course, that only the higher and 
inoie woithy aspects of public opinion arc alone effective in this 
process of pailiamentary govemment The very effectiveness of 
the Canadian system of government as a democratic mstiument 
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renders it capable of expressing the worst as well as the best ele- 
ments of public hfe Indeed the very necessity for the Executive 
Government to maintain itself m power through the support of a 
majority of the members of the legislature, v hile it largely frees 
it from the control of a simster element hmited in numbers but 
powerful in instruments of corruption, at the same time forces 
the Government, especially when its majority is narrow, to 
employ the greater part of its political and administrative in- 
fluence to maintain itself in power. It is thus often sorely 
tempted to forego the higher and more far-reaching interests of 
the country and of itself in favor of local, special, and temporal 
interests, calculated to carry constituencies individually, rather 
than by appeals on wider and more national grounds ” ^ 

A personal experience brought home to me the essential differ- 
ence between the legislative methods of Canada and the United 
States When Mackenzie lUng sought to secure the passage of 
the Canadian Act for the Investigation of Industrial Disputes, 
it was necessary for him only to convince the Ministry of its 
wisdom. The law was in operation before the leaders of organ- 
ized labor were fully awake to all it meant Once in force it 
justified itself, proving the most hopeful way of dealing with 
industrial disputes and of Icssonmg strikes that has yet been 
devised. Opportunity came to me to try to get the system 
adopted in Massachusetts. IGng began at the top, with the 
Cabinet. I had to begin at the bottom, with the people, as 
represented by a legislative committee looking to public opin- 
ion The labor leaders decided to oppose and decision nas 
reached without the benefit of expenment In this particular 
instance I naturally believed nnser conclusion would have been 
reached by a dozen men of self-reliant judgment, ready to take 
the responsibility of independent determination Yet it does 
not foUow that m most cases the safer course may not be to 
require first the convincing of the mass of the citizens, whose 
approval and support must be the bulwark of law. 

In Barbados appears a unique system There the Attorney- 
General submits to the Assembly the proposals recommended 
by the Administration and attends to the process of enactment. 
He has no party support to depend on, but neither does he have 
to encounter party opposition Every measure stands on its 

* “The "Relation Between the T opislative and Rxocutivp Branches of the 
Canadian Government,” Am Pol, jbctcnco Review, vii, 192 (May, 1913). 
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ments. When some specific matter arouses political contro- 
versy, it IS taken into the elections by opposing candidates. 
“The system promptly and efifectually ascertains the will of the 
people on any issue, and at the same tune excludes party excite- 
ment from the ordinary routine of government. It is a striking 
circumstance that the statesmanship of a negro took a leading 
part in establishing this unique system, which works so smoothly 
and successfully.” ^ 

In France and Elsewhere 

In France, the land of Montesquieu, the doctrine of the sepa- 
ration of powers with which his name is linked, has had rare ac- 
ceptance. After the absolutism of the Bourbons gave way to the 
absolutism of democracy, and that in turn had collapsed, Na- 
poleon m theory approached the Montesquieu ideal. “ No one,” 
he IS reported to have said, “ can have greater respect for the 
independence of the legislative power than I But legislation 
does not mean finance, cnticism of the administration, or ninety 
nine of the hundred things with which in England the Parlia- 
ment occupies itself The legislature should legislate, i e. con- 
struct grand laws on scientific principles of junspiiidcnce, but it 
must respect the independence of the Executive as it desires its 
own independence to be respected. It must not cnticize the 
Government ” * 

By the Constitutional Charter that Louis XVIII gave to 
Franco m 1814, the King alone was to propose Ians They 
could be discussed, adopted, or rejected by the two Chambers, 
but not amended without his consent. If he did not propose, 
they might petition, but only once in a session. In 1830, before 
the Chamber called Louis Pluhppe to the throne, it diew up a 
Constitution to n Inch he took oath, one of its provisions being 
that both Houses should enjoy the right of initiation. Louis 
Napoleon took that right aivay. 

With the Constitution now in force came a nominal Executive 
almost as impotent as the Kmg of England, and, under the 

* H. J. Ford, “The Success of Barbados,” Scribner's Magazine^ November, 
1010 

^ Sir Courtenay Ilbort credits the quotation to Sir J Sceloy, Introdudion to 
Political Science, 21G, from a letter addressed by Napoleon to Sieyhs Ilbert 
says ho has been unable to find this letter and doubts i\ hethor it exists, but says 
the quotation is an accurate suinmarv of opinions ahich Napoleon is known to 
have expressed. Legislative Methods and Forms, 20S. 



294 


LEGISLATIVE PROBLEMS 


Cabinet system, a real Executive commingled with the legisla- 
tive. The system does not work so smoothly in France as in 
England, partly because of difference in temperament, partly 
because of difference in political organization. If a Ministry is 
to resign when it loses the support of a majority in the repre- 
sentative chamber, the temperament of the people must ensure 
reasonable infrequency of change or else there can be no con- 
tinuance of policy long enough to produce the best results. The 
French are more volatile than the English, and hence one of 
their parliamentary troubles. Furthermore, the Cabinet system 
works best where the people arc for the most part grouped in 
two political parties In France as elsewhere on the Continent, 
the two-party idea has not prevailed The people divide into 
numerous groups, some of them nothing but factions Any one 
group rarely has a majority m the representative body. Usu- 
ally, therefore, Ministries must be made up cf members of differ- 
ent groups, with the probability of inhaimonious consequences. 
The constant shifting of group combinations adds to the likeli- 
hood that support for the Ministry will be bnef. There have 
been ninety-eight Ministnea in sixty-five years In the period 
of twenty months from June, 1932, to February, 1934, there 
were six of them. These changes take place without consequent 
resort to the electorate unless they come with the end of the 
four-yeai term of the Deputies, for dissolution takes place only 
upon the order of the Picsidont, Muth the consent of two thirds 
of the Senate nliich has occurred but once. None has taken 
place since 1877 

There arc about a score of paitics m the Chamber One result 
IS that the Alinistry is not looked upon as an organ of the As- 
sembly, as its chief committee, as something noimally breathing 
the spiiit and will of that body, but as something more or less 
external, independent, piobably hostile The situation psycho- 
logically IS much the same as it would be if the Cabinet of an 
American President were to attend in the House of Representa- 
tives for the purpose of leading its deliberations The Cabinet 
officers would be fortunate to find there more than a few fnends. 
In France, therefore, naturally and inevitably, a session of the 
Chamber is a battle, with the odds against the Ministry One 
technical difference from the English system adds to their handi- 
cap In England .some of the offices hi'ld by Ministers are sine- 
cures, involving no administrative duties This permits some 
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of the strong men of the Cabinet to be free of responsibilities 
other than those connected with lawmaking In h^ance each 
Minister is the head of a w'orkmg department, as would be the 
case if members of an Amencan Cabinet sat in Congress On 
the other hand, French Mimsters have the advantage of the 
right to entrust the task of explaining projects of law and the 
various clauses thereof to expert officials, known as commissar- 
ies. An English Minister is supposed to know it all and only 
when at a loss does he refer to the under-officials sitting near the 
Speaker’s chair. 

In Italy the situation before dictatorship w'as much as it is 
in France, though it was said that the individual member had 
somewhat more chance to get consideration for his proposals 
than in most of the other countries using the Cabinet system. 
The bulk of the important legislation, nevertheless, ivas that 
which the Government began and earned to a conclusion 

In the Kingdom of the Netherlands, as it w'as created by the 
Congress of Vienna for a bulwark against France, the Chambers 
of the States-General were but to accept or reject measuies 
submitted by the Government Power to initiate came only 
with the revised Constitution of 1848. 

Norway has had an instructive experience. The Constitution 
it adopted in 1814 earned separation of the powers so far that 
the Councillors ivho made up the executive department were 
forbidden even to enter the legislative halls. The theory was 
that this would secure the dignity and power of the representa- 
tive assembly, but it was found to work just the other ivay, and 
the democratic party that had insisted on shutting out the Coun- 
cillors, now insisted they should be brought in, while the court 
party opposed the demand. The struggle had reached the verge 
of cml war, when in 1884 the King at last yielded and the 
cabinet heads accepted the responsibihty of presenting their 
measures and explaining their acts in the presence of the as- 
sembly This virtually converted Norw^ay into a democratic 
republic under royal presidency * No method for dissolution is 
provided, the argument being that inasmuch as the term of the 
assembly is foi but three years, more frequent election is un- 
necessary Change of control within that term is improbable, 
for by-elections are few, as deputy members are elected to take 
the place of members who fall ill, die, or are permitted to retire 
temporanlj' 

* H J Ford, Representative Government, 180 
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In Sweden the Alinistcrs, individually and collectively, ex- 
ercise far less direction over the work of the Rijsdag than do 
the Ministers in an English Parhament This results from a 
thoroughly organized system of committees functioning almost 
as a second Government There are seven of them, made up 
of members from both chambers, and under the Organic Law 
all measures must be referred to them or to special committees 
before action in the chambers ‘ 

The Cabinet system did not prevail in the German or Austrian 
Empires In each country the Emperor selected his own Minis- 
ters and they were responsible to him alone The legislative 
body could reach him only through what control it might have 
over supplies. This was considerable enough to encourage the 
appointment of Ministers likely to get the support of a group 
or combination of groups w ith a majority in the lower branch 
If the head of a Cabinet could not get or if he lost such a ma- 
jority, he did not resign, but went on as best he could, trying 
the chance of an election or not as he thought wiser Bismaick 
believed the monarch should govern and such was the dominant 
belief m Germany when she went into the Woild War A few 
months before its outbreak, m December, 1913, for the first 
time in the history of the Empire a vote of censure diiected 
against the Government was debated, as a result of the famous 
Zaliein affair, w'hich liad brought to a head the antagonism m 
Alsace-Loirame between the civil population and the pro- 
fessional soldiery. The vote of censure was passed by 293 to 
54, but the Chancellor refused to resign In his speech he took 
the ground that parliamentary government did not exist m 
Germany, and that it was the constitutional pnvilege of the 
Emperor to appoint the Chancellor ivithout any assistance or 
advice from the Reichstag Former Ambassador Gerard 
thought this episode was perhajis the final factor that decided 
the advocates of the old mihtary system of Germany m favor 
of European w'ar ^ 

The internal dissensions brought by the war led to the de- 
mands for responsible government that ripened m the Con- 
stitution of 1919 This instrument declared the National 
Chancellor and Ministers should require for the administration 

* Walter Sandeliua, " Dictatorship and Farliamentansm,” Polituxd Science 
Quarterly, September, 1*534 

* My Four Years in Germany, oh iv. 
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of their offices the confidence of the National Assembly They 
were to have the right to be present at the meetings of the 
National Assembly and its committees, and their presence 
might be required They were to be heard even outside the 
regular order of business, but it was specified that they were 
subject to the authority of the presiding officer in matters of 
order. Likewise they were to have the right to take part in the 
proceedings of the National Council and its committees, and 
upon request it was to bo their duty so to do 
A few thoughtful Germans foresaw the dangers and diffi- 
culties in the application of the English system to nations with 
political traditions and habits so different from those of England. 
Said one of these men, Walter C. Simons, former President of 
the Supreme Court of the German Republic, in an address to 
the American Bar Association at Memphis, Tcnn , October 
23, 1929 “Together with Professor Max Weber of Munich, 
one of our strongest and clcaicst political intellects, I strove 
ivith all my might to secure for the President of the Reich a 
similar position to that of the President of the United States 
I firmly believe that Parliamentarism would not have become 
so unpopular as it is now in Germany if we had given to our 
President the faculty of nominating a Cabinet on his own 
responsibihty and not at the tender mercy of many paihament- 
ary factions ” ^ Ills view is to be commended to the attention 
of those Americans who think our system the worse 

Mimsteiial responsibility m its full sense is incompatible 
with giving the Chief Executive any decisive share in the nam- 
ing of his Cabinet, for that means impairing by so much tlie 
power of the legislative branch to determine the Government. 
In the new Constitutions adopted by Continental nations the 
democratic impulse, with its reaction from monarchies, showed 
in varying degree its wish to curb executive power, by increas- 
ing that of the legislative branch For instance, Latvia, Lithu- 
ania, and Estonia went so far as to give to the lawmaking body 
the duty of electing the executive Government In the matter 
of dissolution the first method provided in Poland quickly gave 
trouble. The Parliament could be dissolved by a two-thirds 
vote of the Diet (the lower branch) or by the President with the 
consent of the Senate, given by a three-fifths vote with at least 
half the members piesent This proved so unsatisfactory that 

* Am Bar Association Journal, December, 1929 
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by amendment of the Constitution in 1926 the power of dis- 
solving was given to the Piesident, with requirement that the 
order must be countersigned by the Prime Mimster and all 
the Cabinet 

Except in Finland, all the democratic Constitutions framed 
by the Continental nations in the decade after the World War 
required the Ministry to resign upon a vote of no confidence by 
the legislative body. It may have been observation of what 
followed that led Spain, writing a new Constitution m 1931, 
to stipulate that a vote of censure must be recommended by 
fifty members of the umcameial Congress of Deputies, iihich 
might not be discussed or voted upon within five days, and that 
a Government or a Minister should not be obliged to resign 
unless by absolute majority vote. The President was to have 
the nght to dissolve, but to exercise it not more than twice in 
the course of his six-year term. After the second exercise of 
that nght, the first act of the new Cortes must be to deteimine 
if it was necessary, and an unfavorable vote by absolute ma- 
jonty would carry with it the removal of the President from office. 

Two years later, with that much more of opportunity to 
watch the difficulties of divided responsibility, Portugal, fram- 
ing a new Constitution, said: “The Government shall be de- 
pendent exclusively upon the confidence of the President of 
the Republic and its continuance in power shall not depend 
upon the fate which its bills may have nor upon any vote of 
the National Assembly ” The President was to appoint and 
dismiss freely the members of the Cabinet, save for approval 
of the President of the Council, virtually the Prime Minister. 
Allowed to sit only three months in the year, the National 
Assembly would have limited chance to embarrass the Govern- 
ment 

Turkey, beginning the new constitutional regime with election 
of its President for a term of eight years, changed this so that 
he should serve for only the hfe of the Assembly, thus taking 
away most of justification for power to dissolve. 

Generally speaking, the new Constitutions on the Continent 
did not require that Ministers should be selected only from 
members of the lawmaking body The nght of dissolution was 
not put in the hands of Ministers Votes of lack of confidence 
were not so surely as in England to secure a completely new 
Government 
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The South American repubhcs have for the most part fol- 
lowed a course between the English system and that of the 
United States Chile has come nearest to ministerial responsi- 
bility, but through custom, not by constitutional provision. 
Ministers resigning as a matter of course when losing the sup- 
port of a majonty of the legislative branch. This has resulted 
in great instability, vath many governments lasting but a few 
montlis Uruguay, in 1919, replaced her Constitution of 1829 
with one requiring fairly strict sepamtion of powers Argentina, 
Bolivia, and Brazil do not have ministerial rosponsibihty, and 
though the Venezuelan Constitution of 1914 seems to have 
intended othennse by ginng the Cliamber of Deputies the right 
to censure, in practice the President, through full power to ap- 
point and remove, became the sole autlioiity to whom Mimsters 
were responsible. 

In Argentma the Ministers aic expressly forbidden to be 
members of the legislative biancli, though they may attend 
sessions and engage in debate, but not vote, as also in several 
other South American countries. In Brazil, they may appear 
before committees, but not m the Congress itself. In Peru, 
though they may attend debates, they may not be present w'hen 
a vote is taken. In Uruguay a member may, through the Presi- 
dent of his Chamber, request from Ministers “the facts and m- 
formation which he considers necessary for the performance 
of his duties,” and if they aie not foithcoming, may request 
them through the Chamber itself. By a one-tliii d vote Ministers 
may be requested to attend for questionmg and information 
Power for the President to introduce bills, either directly or 
through a Minister, is common 

In view of the more volatile temperament of peoples with 
Latin origin, it is hard to tell whether or not the frequent changes 
of government and general instabihty in Latin American coun- 
tnes are due to defective parhamontary institutions, but it is 
safe to say that the attempt to improve upon the sj'stem of 
the United States by coupling uath it features of the Enghsh 
system has not proved such a success as to encourage mutation. 
Also there is instruction in the fact that in South Amenca 
the tendency is to increase the power of the legislative at the 
expense of the executive branch, contrary to that in Europe and 
the United States 

It is singular that while our citizens, as a whole, refuse to 
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give serious consideration to proposals for change to the system 
of mimsterial responsibihty, that system has been put into effect 
in one of the possessions of the United States, the Phihppme 
Islands. It came about almost by accident The Jones Law of 
1916 gave the Philippine Senate power to approve Cabinet ap- 
pointments Theieupon the Legislature passed an act providing 
that the Governor General should make these appointments at 
the beginning of each regular session His budget and other 
recommendations being submitted at the same time, the dom- 
inant party in the Legislature saw and tool: its chance to bargain 
with the Governor General, much as did our assemblies in the 
colonial period He could have his legislation if the Legislature 
could name the Cabinet. Establishment of ministerial responsi- 
bility was completed when in 1918 Governor General Francis 
Burton Harrison by executive order created a Council of State, 
consisting of the Speaker of the House, the President of the 
Senate, and the members of the Cabinet. The Governor General 
was to preside, but of course the dominant party contiolled 
decisions When General Wood became Governor and sought 
to have the system abolished, Piesident Coohdge m a letter to 
a Filipino representative m Washington said that a responsible 
Ministry is incompatible with “the fundamental ideals of 
democratic republican government ” 

This view prevailed w hen the Convention came to frame the 
Constitution for an independent nation that was approved by 
President Roosevelt March 23, 1935 In this respect it read. 
“No member of the National Assembly shall hold any other 
office or employment in the government without forfeiting his 
seat ” Yet it did not go the whole distance in separating the 
powers, for it further said . “The heads of departments may upon 
their own initiative or upon the request of the National Assembly 
appear before and be heard by the National Assembly on 
any matter pertaimng to their depaitments ” 

QuESTiONDfG Ministers 

To elicit helpful information by means of questions addressed 
to officials on the floor of the House, is an attractive possibility 
that interests many who think it feasible to introduce here at 
least some part of the English system Modem development of 
the practice appears to have w'orked well in England, badly 
in France. The methods and results m the two countries 
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should be studied if we are to experiment in the same direc- 
tion. 

In England any member has the right to address a question 
to any Minister of the Cronm, \iho is also a member of the 
House, about the pubhc affairs with which the ^Minister is offi- 
cially connected, or a matter of administration for ■which he is 
responsible The proper object of such a question is to obtain 
information on a matter of fact within the special cognizance 
of the Minister, and the rules and practice of the House limit the 
right to ask questions so as to confine them to this object. Ex- 
cept in special cases, notice of question must appear on the 
notice paper of the House at least one day before the answer is 
to be given, so that the Minister may have time to prepare his 
answer. A Minister cannot be compelled to answer a question, 
and sometime declines so to do on the ground of public interest 
It IS for him to determine what kind of an answer is likely to be 
considered proper and sufficient in the circumstances of the 
case ^ 

If a member wishes his question to be answered orally, he 
marks it with an asterisk, and a period of about three quarters 
of an hour is set apart on four afternoons of the week for the 
answering of such questions In the course of that penod sup- 
plementary questions may be asked within limits determined by 
the Speakci , but no debate is allowed to arise directly, and this 
IS the important respect in which the English practice differs 
from the “interpellations" of the French chamber If however 
the House is not satisfied vuth the reply to an important ques- 
tion, the questioner may ask leave to move the adjournment of 
the House, and if forty members support him, debate going to 
the substance of the topic follows Either the whole Govern- 
ment or the Minister concerned is e.xpected to resign if defeated 
on this motion. This method of raising the ■ntal issue is waning 
From 1923 to 1933 theie were only seven motions for adjourn- 
ment of the House, made to discuss a matter of urgent im- 
portance ’’ ^ 

The nght of questioning is somewhat limited by the fact that 
the Speaker is the judge of the propnety or admissibility of any 
question, and may disallow it if, in his opinion, it is of unreason- 

* Sir C P Ilbert, Farhamenl, 112 

’ Robert W McCulloch, “ Questions m Porhament,” Am Pol Science Renew, 
December, 1033 
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able length, or contains statements of an argumentative, ironi- 
cal, or abusive nature, or if it refers to any debate that has been 
held in the eurreiit session, or again, if it reflects on the charac- 
ter or conduct of hlmisters or members of the House, or if it 
asks for a mere expression of opimon, or for the solution of an 
abstract question, or is a hypothetical proposition ^ 

Although questions are knoira to have been asked of Minis- 
ters in Parhament as eaily as 1721, and undoubtedly were asked 
long before that, though not recorded, the question system 
reaUy dates from the daily printing of the orders of the day in 
1841 For some years thereafter they did not amount to more 
than a few dozen in the whole session, but with 1849, when they 
were placed first on the paper, their number shot up to more 
than two hundred, after which the increase was steady. By 1870 
they had passed the thousand mark. On one day in 1889 there 
were 85 printed questions, which included 232 separate inter- 
rogatories and were supplemented by 95 others, making a total 
of 327 in a single evening In 1920 the total for the session had 
gone above 5000. From 1920 to 1933 there were 281,000 for oral 
answer (including “private notice to members”), and more 
than 80,000 for written answer In 1920 the number of ques- 
tions for oral answer at any one sitting was limited to three. 

The questions are usually printed in the Orders of the Day, 
but when urgent or exceptionally important may be asked wnth- 
out being printed if notice has been given to the Minister in- 
volved, or with the consent of the Speaker The answers to the 
written questions are prepared by the permanent staff of the 
Department concerned In most cases all the Minister has to do 
IS to lead them It is just possible to rush through the hundred 
questions in an hour 

T. P O’Connor, v riting in 1900, said he regarded the power of 
asking questions as one of the very best features of the Parlia- 
mentary system “The questions are often foolish, frequently 
they are petty, often they touch on subjects which should be 
given to local assemblies, and ngorously excluded from the 
House of Commons But still these questions enable every mem- 
ber, whether articulate or inarticulate, whether ivise or unwise, 
great or small, to bring before the House every possible subject 
of interest that may be connected with the vast machinery of 
social life in the Empire, and this period shows the House in its 

* Sidney Low, The Governance of England, 91 
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best and most useful aspect — namely, as the Grand inquest of 
the Nation,” ^ 

More recently Sir C P. Ilbert has said. “There is no more 
valuable safeguard against maladministration, no more effective 
method of bunging the scaichhght of cnticism to bear on the 
action or inaction of the executive government and its subordi- 
nates A Minister has to be constantly asking himself, not 
merely whether his proceedings and the proceedings of those for 
whom he is responsible are legally or technically defensible, but 
what kind of answer he can give if questioned about them in the 
House, and how that answer will be icceived ” “ 

The merits of the system have also been urged by President 
Lowell of Harvard, wdiosc judgment on foreign parliamentary 
matteis carries weight. “Government with us ought to be kept 
on the grill a great deal more than is done now,” said he to a 
committee of the New York Constitutional Convention “There 
should be some method by which the Legislatuic could direct 
iiiterrogatoiies to the heads of departments That is done con- 
stantly in England, this is what keeps the civil service m Bntam 
up to the mark and the bui eaucrats in a constant and w holesome 
fear of Parliament Wo have investigations of officials — yes, 
but we have not enough of them, and we make tlic mistake of 
starting our inquiries in a spirit of hostility to the official whose 
department is being investigated when wc would attain much 
better results by going about it in a friendly spiiit and for the 
only helpful purpose of obtainmg information regarding defects 
that should be remedied ” * 

Yet results in England have not wholly escaped criticism. 
Sir C. P. Ilbert admits that asking questions m the House is 
one of the easiest methods by which a member can notify to 
his constituents the attention which he devotes to public affairs 
and to their special interests “For this and other reasons, the 
right to ask questions is especially hable to abuse, and its exercise 
needs careful supervision by the Speaker and those acting under 
his authonty” Frederic liarnson says: “No Minister worth 
his salt ever teUs anything that he does not desiie to be knowm; 
and, as he seldom tells more than a fraction of the truth, he 
only imsleads those who are weak enough to beheve him to be 

1 “SomD Absurdities of the House of Commons,” No, Am Renew, Aug., 1900. 

* Parhament, 113 

’ Boston Herald, June 11, 1915. 
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telling the whole.” * Lord George Hamilton, publishing his 
remimscences in 1916 after an exceptionally long career in 
pubhc life, declared “A very large proportion of the questions 
put and motions made are of no pubhc use whatever They are 
mere personal advertisements I can truly say that for the last 
ten yeais of my Parhamcntary life a vast proportion of the 
hours which I spent inside the Chamber was sheer waste of 
time ” - 

Most observers, however, agree that in one respect questions 
in Parliament have become of grave importance and great 
value They furnish almost the only means left of controlling 
the Government piecemeal, so to speak, that is, m matter ot 
detail. They get better administiation Fuithcrmore, they 
furnish to the individual member almost his only remaining 
opportunity to exert influence. As for the Government itself 
there is the advantage of being able to correct misunderstand- 
ings and give infonnation without the danger of misquotation 
to Avhich aU American executives are exposed by the necessity 
of rehance upon the press For those reasons there aie those 
who hold that questions have become an almost indispensable 
feature of the British government 

Written questions formed part of the onginal features of 
the Belgian Chamber as dctei mined m 1831. They were in- 
troduced into the assemblies of Fiance, Italy, the Netherlands, 
and some of the countiies that adopted repubhean institutions 
after the World War In Belgium questions are signed by not 
more than three members and go to the President of the Cham- 
ber. The answers are pubhshed in the ofhcial records on the 
following Tuesday In the session of 1912-13 there were 2,487 
such que.stions In Italy, at least up to Mussolini’s time, on the 
day after the receipt of the vritten question the President read 
it out to the Chamber, and although Deputies could ask for 
written answers, customanly the President replied orally. The 
questioner might then take not more than five minutes for 
stating if he n as satisfied with the reply. Forty minutes at the 
opening of each session were available for tins procedure, and 
as a rule fifteen questions were answered 

In France there arc two ways of interrogating — question 
and interpellation. The question may be oral or written. If 

• “Parliamentary Proeoduro,” Nineteenth Century, April, 1900 

* Parhamentary Remimscences and Reflections, 210 
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by word of mouth two speeches only are permitted, one by the 
questioner and one by a Minister in reply, the procedure seldom 
interesting anybody A written question is printed in the Journal 
Offietd and rephed to there. This method, adopted in 1909, 
has lightened very considerably the order of the day for pubhc 
sittings and has often provided a rapid solution of petty dis- 
agreements that threatened to become as embittered as they 
would be endless.^ On the other hand it has proved too facile 
a method for members to attract the attention of the pubhc 
and especially that of their constituents, the result being a 
mass of questions on petty details, such as, for example: “Why 
has not such-and-such a gendarme received the promotion he 
deserves’” Hoie is another, adroitly gratifying a fnend by 
advertising his wares: “Why is a certain provision merchant 
(named) having very good mne m his cellars not allowed to sell 
it to convalescent soldiers’” It is to be feared that not a few 
Amencan legislators would jump at such opportunities to curry 
favoi In France, however, more senous has been the resulting 
burden thrown on the staffs of the Ministers, with large waste 
cf their time 

A question generally relates to a detail of administration. 
An interpellation ordinarily goes far beyond that, reaching the 
gravest matters of pohey and endangering the hfe of the Mmistry, 
for at the end of a general debate m which all members can 
take part, a vote is taken and if that goes against the Govern- 
ment, it must resign. This procedure is alleged to be one of the 
chief causes for the inefficiency of the Chamber of Deputies 
It Avas intended as a method for interrogating the IMinisters on 
their general policies It was to be in effect a challenge of the 
Ministry on some matter of importance, and was expected to 
secure debate on a high level Unfortunately it degenerated 
into a device for harassing attack and what Americans call 
“playing politics,” more often attempted for the sake of dis- 
crediting the Ministry than to get honest discussion of pubhc 
pohey “There is no petty incident of local police, no appoint- 
ment of a functionary, however insignificant,” says Professor 
Duguit, “that IS not made the subject of an interpellation.” 
Mmisters have been compelled to submit to interpellations on 
such trivial matters as the remarks of a university professor to 
his class, the sermon of a country ewe, an ordinance issued by 
' Joseph Barthelcmy, The Government of France, J Bayard Morns tr , 101 
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the mayor of a village, what some official was reported to have 
said about a European alliance, and similar matters.^ The 
accidents they cause have had no small share in producing the 
frequent changes of Ministry that have done so much to make 
French parliamentary government unstable 

American laii making bodies lack adequate methods for get- 
ting information from the executive branch. Inquiry by com- 
mittees IS excellent as far as it goes, but it does not go far enough 
It does not meet the need of men not on the committee It does 
not give leadeis of minorities full and free opportunity to attack 
policies and practices of the ma3ority or what m England is 
commonly called “ the Government ” The lack of such op- 
portunity for the proper workmg of the two-paity svstem and 
whatever obstructs it is unfoitiinate The fact that in other 
lands questions and interpellations have disadvantages should 
not of itself determine the matter against them for us It ought 
to be possible to get their good without their evil Peihaps 
presently some intelligent parhamentanan will work out a way 
to accomplish that. 

Meantime it is to be observed that Congress strangely neg- 
lects to open up tins avenue that leads ton arcl better govern- 
ment. On the face of it the House rule seems to invite entry 
on the road, but it is too rough to be much tiaveled. The rule 
says: “All resolutions of inquiry addressed to the heads of 
executive depaitments shall be reported [by the committees to 
which they have been referied] to the House within one week 
after presentation.” If a committee refuses or neglects to report 
the resolution, it can be reached only by motion to discharge the 
committee By precedent this is a privileged motion, but it is 
not debatable So when the majonty leader sees something 
pohtically dangerous in the proposal, something that might 
disclose a scandal or at least administrative inefficiency, he 
easily shuts the door before his followers have much of a chance 
to rebel. Where a minority can do damage only with the consent 
of the majority, no damage is hkely to be done. Of course the 
remedy is to give inquiry the status of a parliamentary nght 
recogmzed by rule Also of course the rule ought to provide 
as far as possible against flippancy, waste of time, and the other 
defects that have developed abroad. 

* J W Garner, “Cabinet Government m France, ” Am. Pol. Sc. Be®., rm, 
360 ( 1914 ). 



CHAPTER XI 

CABINETS FOR THE UNITED STATES 

About fifty years ago, a group of strong wnters began as 
if by common arrangement a campaign for the adoption of the 
Cabmet system m this country The dreams of one generation 
are often the facts of the next When a proposition for reform 
does not reach fruition in fifty years, when the youths who 
have been incited with its enthusiasms fail to put it in practice 
on coming to control, the assumption is that the icform lacked 
vitahty. There appears to-day not the least likelihood that in 
our time this particular agitation mil an3rwhere among us result 
in anjiihing like ministerial responsibility It has, hoii ever, al- 
ready had maikod effect in stiengthemng executive power, and 
because it goads us toward autocracy, must be faced 

One reason why the doctrine of one-man leadership, if not 
domination, has made such headway of late is that it is widely 
taught m the departments of pohtical science with v hich most 
of our universities are now equipped, as well as expounded m 
most of the recent works on that subject The icsult is that 
thousands of young men have come from college into our po- 
litical life, imbued v itli the belief that cur fathers erred in build- 
ing the framework of their government on the foundation of 
checks and balances and the separation of powers It is of 
importance, therefore, to consider the arguments that have 
been advanced First let us examme the vahdity of their postu- 
lates. 

To do this, it becomes necessary to take issue with the scholar 
who became the President of the United States, Woodrow 
Wilson. His occupancy of that position doubled the need for 
criticism here to be un colored In the hope, then, of wholly 
avoiding suspicion of partisan bias, v ith no purpose other than 
that of elucidating truth, I question the aigument and con- 
clusions of the scholar, not here those of the statesman. 

Mr Wilson may fairly be said to have been the very source 
and fountain of the movement looking to the adoption of 
ministerial responsibility m this country. In 1884 he wrote a 
book on “Congressional Government,” bnUiant and keen, 
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presaging the influence he was to ■«ueld and the fame he was to 
win. It was a book of criticism From cover to cover it breathed 
censure of the American system, praise of the Enghsh system. 
To be sure, in his Conclusion he disclaimed the purpose of in- 
quiring whether responsible Cabinet government would be here 
possible or desirable, but though he maintained that he was 
diagnosing, not prescribing remedies, nobody could lay down 
the volume without feehng he had been told that the American 
system IS wrong and the Enghsh system right. The book has 
had wide circulation, has been much read in the colleges, and 
has won many disciples Its doctrine was afterward consistently 
preached by its author, and Fate gave to him ever-v idcning 
opportunity to make converts 

To analyze in detail Mr ^Yllson’s presentation of his theme 
m numerous books, essaj^, and addresses, would not here bo 
useful. It ivill suffice to show by examination of a few of his 
positions, how he has exposed himself to doubt of the soundness 
of all his argument For example, take this passage from 
one of the Columbia University lectures published in 1908: 
“The modern development of the functions of representative 
assemblies has been in many ways inconsistent with the real 
ongins and purposes of the practices or institutions in w'liich 
they had their rise and justification. We now regard them, not 
as bodies assembled to consult wnth the government in order 
to apprise it of the opinion of the nation with regard to what 
the government is planning or domg, not as bodies outside the 
government to criticize, rcstram, and guide it, but as themselves 
part of the government, its ongmatmg law-jjiafcmi/ parts. 
What used to be called the Government, we now speak of only 
as the ‘Executive,’ and regard it as little more than an instru- 
mentality for carrying mto effect the law's which our representa- 
tive assemblies originate Our laws abound in the most minute 
administrative details, prescribe the duties of executive officers 
and the method by w'hich statutes are to be put into practice 
with the utmost particularity, and all the reins of government 
seem to have fallen to those who were once only its censors ” ^ 

My reading has wholly failed to disclose to me any period 
when representative bodies assembled to consult with the 
government in order to apprise it of the opinion of the nation 
with regard to what the government was planning. Nothing 

* ConslrliUional Government in the United States, 15 
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that can fairly be called a representative assembly was held 
before Parliament came into being under Edward I There 
was nothing of what Air Wilson doscnbes m the ongm of Parha- 
ment, nor do I recognize it at any period in the history of Parlia- 
ment before the eighteenth eentuiy. Certainly nothing of the 
sort ever existed on this eontment As far as my study reveals, 
representative assemblies have always been lairaiaking parts 
of government, unless it was otherwise in the early years of 
Parliament when that body sent petitions to the King, and even 
then Parliament in praetical effect shared in making law. The 
declaration that representative assemblies were ever merely 
censors, is quite inconsistent with the generally accepted versions 
of then history 

Examine another of Mr Wilson’s averments "Mimsteiial 
responsibility supplies the only conditions which have yet 
proved efficacious, in the pohtical experience of the world, for 
vesting recognized leadership in men chosen for their abilities 
by a natural selection of debate in a sovereign assembly of 
whoso contests the iiholc countrj’- is mtness Such survival 
of the ablest in debate seems the only process possible for select- 
ing leaders undci a popular government ” * 

This has led me to investigate the legislative experience of 
men who had served in the Cabinet and were living at the end 
of Air Wilson’s administration, fifty-seven in all (if no deaths 
escaped my notice). It appears that eleven of them had served 
in Congress, six others are recorded as having sat in State 
Legislatuics, forty do not seem to have had the chance to show 
ability by surviving m debate. Of the whole fifty-seven only 
Mr Bryan came to the front through parliamentary oratory. 
Of eighteen men made Cabinet officers by Mr Wilson himself, 
seven had served in Congress Would he have admitted that 
the other nine had not the quahties of leadership'’ And why 
did he not go to Congress to fill their places'? 

If, however, the system of Cabinet Government proved 
valuable in developing leaders, it would remain to be shown that 
no offsetting harm might follow To those who see in the change 
nothing but unmixed gam, I commend the words of De Lolme, 
based on a survey of the history of government in all ages: 
“I indeed confess, that it seems very natural, in the modeling 

^ Responsible Government under the Constitution,** Atlanhc Monthly^ April, 
1886 
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of a state, to entrust this very impoitant office of framing laws 
to those persons who may be supposed to have before acqmred 
experience and visdom in the management of public affairs. 
But events have unfortunately demonstrated, that public 
emplosrments and power improve the understanding of men in 
less degree than they pervert their views, and it has been found 
in the issue, that the effect of a regulation which, at first sight 
seems so perfectly consonant with piudence, is to confine the 
people to a mere passive and defensive share m the legislation, 
and to deliver them up to the continual enterprises of those who, 
at the same time that they are under the greatest temptation 
to deceive them, possess the most powerful means of effecting 
it ... If we cast our eyes on the history of the ancient govern- 
ments, in those times when the persons entrusted with the ex- 
ecutive powers ivere stiU in a state of dependence on the legis- 
lature, and consequently -were frequently obliged to have re- 
course to it, wo shall see almost continual instances of selfish 
and insidious law's proposed by them to the assemblies of the 
people. And those men, in whose wisdom the law had at first 
placed so much confidence, became, in the issue, so lost to all 
sense of shame and duty, that when arguments w ere found to 
be no longer sufficient, they had recourse to force; the legislative 
assemblies became so many fields of battle, and their power a 
real calamity.” ‘ 

In the magazine article from which I have quoted, Mr. 
Wilson w'ent on to say “Populai governments need more than 
any other governments leaders so placed that, by direct contact 
with both the legislative and the executive depaitments of the 
goveinment, they shall see the problems of government at first 
hand, and shall at the same time be, not mere administrators, 
but also men of tact and eloquence, fitted to pcisuade masses 
of men and to draw' about themselves a loyal following ” Tact 
and eloquence are useful to any man in public hfc, and the pow'er 
of persuasion is ahvays to be desired. Our American experience, 
however, shows that they are qualities relatively unimpoitant 
in administrators or advisers, and that even a popular govern- 
ment can survive with its executive departments conducted 
by men who do not commonly possess those qualities m conspicu- 
ous degree Bismarck is reported to have said that the quahties 
of the orator are not only unlike, but incompatible with, those of 
the statesman 

• The ConsMuiuon of England (1784), bk ii, ch 4 
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Macaulay was of much the same opinion. “Parhamentary 
government is government by spealang,” he declared in his 
review of Pitt’s career “In such a government the power of 
speaking is the most highly praised of all the quahties which a 
politician can possess, and that power may exist in the highest 
degree without judgment, without foititude, without skill in 
reading the characters of men or the signs of the times, v itliout 
any knowledge of the pimciples of legislation or of political 
economy, and without any skill m diplomacy or the administra- 
tion of war Nay, it may well hajipen that those very mtellectual 
quahties which give a pecuhar charm to the speeches of a public 
man may be incompatible with the qualities which would fit him 
to meet a pressing emergency with piomptitude and firmness. 
It was thus with Charles Townshend It was thus with Wind- 
ham It was a privilege to listen to these accomplished and 
ingenious orators. But in a perilous ciisis they would be found to 
be far infenor m all the quahties of nilcrs to such a man as 
Ohver Cromwell, who talked nonsense, or as Wilham the Silent, 
who did not talk at all ’’ 

More recently that eminent English authority, Henry Sidg- 
wick, whose judgments are so candid, thoughtful, and temperate 
that they must command confidence and lespect, has observed: 
“The Premier's choice of the heads of depaitments is seriously 
limited by the connection of the Cabinet with the legislature 
He IS practically forced to select them among the leading 
speakers of his paity in the representative assembly, in order 
tLat the defence of his measures before the assemblj'- may be 
as strong as possible Hence though they are likely to be persons 
of oratorical talent and parhamentary tact, there is no adequate 
presumption that they will possess administrative slull: and still 
less that they tiiII possess the special knowledge required for 
particular departments.” ^ 

Something, however, is to be said for the opposite view. 
President Lowell gives it in his “ Government of England ” (i, 61, 
62). He has nothing to say for 'nhat he speaks of as “mere 
shadowy eloquence,” but he does present reasons why we may 
expect that a leading debater wiU make a good head of a de- 
partment He points out that real weight in the House of Com- 
mons must be based upon a knowledge of men, and a power to 
master facts and grasp the essential points in a situation. “It 
* The Elements of Politics, 123 
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must be based, m other words, upon the qualities most essential 
to a good head of a department m a government where, as in 
England, the technical knowledge, the traditions, and the 
orderly conduct of affairs are secured by a corps of highly 
efficient permanent officials. No doubt all leading debaters do 
not make good admimstrators Sometimes a Minister is negli- 
gent or ineffective, and occasionally he is rash There are men, 
also, who have outlived their usefulness, or who were once 
thought very piomismg, and have not fulfilled their promise, 
but who cannot be discarded and must be given a post of moio 
or less importance The system ivorks, however, on the whole 
very well, and supplies to the government offices a few ex- 
traordinary, and many fairly efficient chiefs, although it puts 
some departments under the control of poor administrators.” 

It IS not to be gamsaid that some of the qualities of the good 
debater are desirable in an administrator Yet nobody ac- 
quainted wuth public affairs would have any difficulty in naming 
numbers of useful public officials net gifted m speech, and it 
is notorious that the most successful leaders in commerce and 
industry are poor speech-makers The gift of silence is not to 
be despised 

In extolling ministerial responsibility, Mr. Wilson commended 
to us a system under which he had not lived. Over against his 
view of its appropriateness to our conditions, let me set that of 
an Englishman, the eminent historian Edward A. Freeman, 
v/ho may or may not have grasped the spint of our institutions 
in the course of a visit to this country, but who surely under- 
stood the nature and limitations of those of his own land “It 
IS hard,” he said, “to conceive an elective Governor, above all 
the Governor of such a State as Rhode Island or Delaware, 
working through the conventionalities of a responsible Ministry. 
I would indeed go further, and say that the ministerial system' 
IS out of place in a republic of any kind and upon any scale. 
The whole idea of the responsible Ministry is that they stand 
in front of the irresponsible Kmg, that his acts are done by their 
advice, and that they take on themselves the praise or blame 
of them The King reigns, but his Ministers govern But m a 
republic we naturally expect that the President, Governor, or 
other chief magistrate, chosen, therefore, presumably for his 
personal fitne.ss, will himself govern, wuthin the range of such 
powers as the law' gives him He may need Ministers as assistants 
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in government, he does not need them to take on themselves 
the responsibihty of his acts.” * 

When the Lusitania was torpedoed, it vas dwelt on by the 
Washington correspondents that hir Wilson did not call to- 
gethei his Cabinet nor consult with any member of it, but, just 
as Lincoln had done, awefuUy communed with hunsclf Thus 
in the greatest of crises, the test of government by committee 
failed Autocracy, not oligarchy, w'as the resort. 

After Mr Wilson stopped teaching politics at Princeton Uni- 
versity, Professor Henry Jones Ford instructed the students 
there in that science, expoundmg the Wilson doctrine with the 
vigor of an apostle, carrying it to remarkable extremes. With 
his view of history likewise I take issue. Observe a few passages 
from his book, “The Cost of our National Government”. 

“The cause of the decline of the House stands out plainly 
in our political history. The efficiency of the House is strictly 
proportioned to the connection between its legislative power 
and the executive power. The decline began as soon as the 
House began to reject executive aid and turned to committees 
of its own for the formulation of mcasuics for its consideration.” 
(P 69) 

“The breakdown of representative government in the United 
States and the substitution of methods which give the custody 
of political power to particular mterests, are the direct and 
natural ccn.scquence of the apphcation of the doctrine of the 
sepaiation of the powers ” (p 73 ) 

“The general adoption of the principle of the separation of 
the powers in the framework of State Constitutions soon began 
the destruction of representative government which is now so 
marked and which is still rapidly progressing. The separation 
between the executive and legislative departments perverted 
the functions of both so as to make them both odious, and it 
became the aim of the people to strip each of powder so far as 
possible Executive authonty w^as disintegrated, and legislative 
authonty was curtailed A system of paiticular agency was 
gradually substituted for representative government, and re- 
pre.sentative assemblies, debarred from their proper function of 
control, came to be regarded as nuisances to be abated so far 
as possible ” (p 76 ) 

The only conclusion possible from this is that representative 
* Edward A Freeman, Soma Impressions of the United States (1883), 121. 
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government m this country was at its best pnor to the Revo- 
lutionary War No proof of it has come to my notice Also I 
fail to find any evidence that the national House, of which 
Professor Foid was speaking in the fiist passage quoted, began 
to deteriorate v ithin a decade of its creation On the contrary, 
such light as is thrown on it by Maclay’s diary, the lettei's of 
Fisher Ames, and other contemporaneous judgments, leads me 
to conclude that Congress in its first decade was distinctly in- 
ferior to what it became when Webster, Clay, and Calhoun 
were its great luminaries. The Continental Congress and that 
of the Confederation had been notoriously inefficient 

Turning to conditions in the States, one may be pardoned 
astonishment at learning that the principle of sepaiating the 
powers when adopted for the Constitutions of 177G so perverted 
the functions of executive depaitmcnts that the people stripped 
them of power instantly, indeed coincidentally, inasmuch as 
the stripping took place in the same documents that separated 
the powers As to legislative departments it is hard to reconcile 
the allegation with the fact that not till tow aid the middle of 
the nineteenth century did cuitailmcnt of legislative authority 
get fairly under way. Of the “proper function of contiol" 
(Mr. Wilson’s idea), theie has never been any exercise in 
America, unless the quaiiels between colonial Governors and 
assemblies can be so dignified 

If England marches away from democracy rather than toward 
it, those who want us to copy her ministe-iial institutions should 
ask whether they are suited to a people still vaunting democratic 
ideals, still at heart democratic. Walter Bagehot said that 
cabinet government is possible only m what he ventured to 
call deferential nations — nations in which the numerous un- 
wiser part washes to be ruled by the less numerous wiser part 
He held England to be the type of deferential countries ‘ Ours 
has not been a deferential country, or at any rate we have not 
thought it such In spite of recent happenings, I still doubt 
if it IS becoming deferential He w'ho thinks otherwise, must 
despair of democracy For my part I prefer the hope that w'C 
shall grow in self-reliance Out of American soil sprang a system 
of government of which the very root w as self-reliance. We shall 
desert that wdiich brings the sap of life to our political institu- 
tions if we turn to a system that encourages men to leave the 

* The English Constitution, ch ix 
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conduct of their affairs to leaders, and to cease depending on 
their own intelligence in everything save the choice of leaders. 

Difficulties Hijjderixg Adoption 
He who tnes to balance the gains and losses that come from 
the commingling or the separation of powers has no easy task. 
The results of the system under which we do not live, are apt 
to seem the more attractive. Yet even if m fact the merits of 
the Cabinet system clearly preponderated, it would be almost 
idle to seek their adoption here, for they are wholly inapplicable 
as long as we retain that framework of government to which 
nation and States are accustomed 
Ministerial responsibility is difficult where the legislative body 
IS made up of two blanches of almost equal power. The members 
of the Cabinet cannot effectively answer for the Executive in 
two places, they cannot repeat Ihcir arguments with force or 
dignity m one branch after having satisfied the other. Then, 
too, the system assumes a legislative majority m sympathy 
with the Ministers Here with an Executive and two legislative 
branches, under the two-party system there may be four com- 
binations — President or Governor may be opposed by both 
Houses — or by the upper House — or by the lower House — 
or by neither House. In the case of opposition by both Houses, 
the system would be from the outset a disastrous failure. It 
would be put out of jomt if either House should be m opposition. 
With both Houses supporting the Executive, the system m 
tune might become w'orkable, but only at the expense of sub- 
ordinating one House to the other That would come about 
through the selection of members of the Cabinet from the 
House showing the more power, or their assignment to seats m 
that House Thereupon it would become the more attractive 
body for men of ambition, and the other branch would sink 
into insignificance Something of the sort has actually taken 
place m Canada The difiiculty has brought embarrassment m 
France In England it has helped toward the fall of the House of 
Lords Nowhere has it yet been successfully met. 

That m Austraha this difficulty had been smaller than had 
been expected, proves on analysis of the reasons as given by 
H de R Walker to be largely the result of abandomng essential 
elements of the system Walker says that Ministries m Austraha 
are disinclined to resign except upon a direct vote of want of 



316 


LEGISLATIVE PROBLEMS 


confidence ^ They look with equanimity on the defeat, whether 
due to the Opposition or to the defection of some of their own 
followers, of cardinal principles oven in then more important 
measures. When the Australian tariff was before the House of 
Representatives, the Ministry repeatedly failed to carry rates 
of duty to which it had declared that it attached great im- 
portance, and it could accept the financial suggestions of the 
Senate with no smaller sacrifice of dignity Likewise m 
Switzerland, where a member of the Federal Council has the 
right to make proposals and speak m cither branch of the 
Assembly, an adverse vote is not supposed to have any relation 
to his further usefulness and he need not resign. But can that 
be said to be really responsible government’ 

Ministerial responsibility assumes that the Executive can 
resign at pleasure, or the legLslative assembly be dissolved 
With us custom would almost preclude an Executive from 
resigning and an appeal to the country by a new election is 
whoUy out of the range of our habits In 1851 New York watched 
with interest (and perhaps with amusement) an imitation of the 
English practice of an appeal to the country. It being apparent 
that the bill for the enlargement of the Erie Canal, which had 
already passed the House, would also pass the Senate, twelve 
of the fifteen Democratic Senators resigned their seats One 
other announced his intention to resign should the bill be 
pressed. In that event there w’ould be but nineteen Senators 
remaining, and the Constitution requiied twenty for a quorum 
of the Senate When the bill came up for a third reading, there 
were seventeen votes for and two against, and as less than a 
quorum was recorded, the bill was laid on the table and the 
Senate voted to adjourn stve dte. The Whig members issued 
a long address denouncing those who had resigned as wilfully 
violating the Constitution they had sworn to support The 
Democrats were not behind in formal denunciation. The 
Governor called a special session All but one of the men who 
resigned were candidates for re-election The twelve places 
were fiUed by five men who favored and seven who opposed the 
disputed bdl, which was promptly passed The episode did not 
arouse the approval necessary to encourage its repetition 

The talk of getting responsibility under any imperfect copy 
of the Bntish Cabinet system, by any program retaining 

‘ Second Chambers in Practice, 29 
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definite terms of oSice, is absurd Take, for instance, the budget 
proposal. “We want to hold the executive responsible for every 
item of expenditure,” it is said But suppose 99 per cent blninR 
him bitterly for some one outlay What arc they going to do 
about it? Defeat him for re-election? Or suppose their admira- 
tion of some other act of his has more than counterbalanced 
their disapproval of that m question, and so they give him 
another teim. Where is the “responsibility” then? Or sup- 
pose he IS not a candidate for re-election — a President de- 
barred by the third-term antipathy, a Governor anxious to 
resume his law practice 

If it be said that judgment will be passed at the polls by the 
balance of popular debit and credit marks, and that as a vcidict 
based on a specific instance is impossible, it may be left out of 
account and yet the fact of a balance of items will help, the 
benefit is visionary indeed Nothing appears m such a proceduie 
to show that responsibility will have been usefully centered, 
if centered at all. 

Hannis Taylor has urged a modified Cabinet system for 
Congress “Under the committee system as now organized,” 
he says, “the several great committees control in turn, under 
the modified system proposed the Cabinet would simply have 
its turn. The proposed act should limit the initiative of the 
Cabinet to the few great subjects of a purely national character 
which sliould be formulated before Congress meets, and which 
should be promptly presented for legislative action as soon as 
the session begins In this way a natural division of labor w'ould 
be brought about under which the diafting and advocating of 
only a few vitally important acts would pass to the Cabinet, 
while the Houses themselves would still reserve for their com- 
mittees the initiative as to the great mass of the business to be 
disposed of Thus the committee system w’^ould only be modified 
to a limited extent by the transfer to the Cabinet of the duty 
of formulating and advocating the few great national measures 
to w'hich the dominant party stands pledged ” ^ 

This IS virtually an extension of the executive budget idea to 
a few other important topics, presumably those that the Presi- 
dent would as “policies” advance in his messages. It might 
work well with the executive and legislative branches con- 
trolled by the same political party, but would surely be em- 

^ “The House of Representatives,*’ No Am Jieview, August, 1894. 
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barrassed if not made useless by the opposite condition. The 
plan contemplates that Cabinet officers shall have scats and the 
right to debate, but not to vote One result to be feared is that 
the Cabinet members not in sympathy with the paity majonty 
in Congress, would devote themselves mainly to manufacturing 
political capital 

A simpler proposal, looking toward haimony by persuasion 
rather than compulsion, is that Cabinet officers shall be chosen 
from the mrmbeiship of Congress It has various merits The 
membera selected would suiely be men well known by their 
associates, and thereby assured in advance of the influence that 
springs from acquaintance and friendship Almost certainly they 
would be esteemed as worthy of respect and confidence Their 
familiarity with legislative processes and with the temper of the 
bodies with which they must deal would save them fiom much 
of ivasted endeavor, and thiough better understanding, with less 
of friction, would make satisfactory results more probable. 
In most cases the member selected to take charge of a Depart- 
ment w'ould have been a member of the Senate or House com- 
mittee concerned with its affairs, and would bring to his task 
the advantage of years of acquaintance with its problems 

The Great Wai led to one Parliamentary episode that sug- 
gests a possible avenue of development On the 2nd of June, 
1916, Lord Kitchener held a conference with such members of 
the House of Commons as cho.se to attend in one of the large 
committee rooms, about two hundred coming It appears to 
have been a useful experiment. In an address Kitchener help- 
fully explained the situation and then freely answ'^ered questions 
If an American Cabinet officer or administrative official should 
desire to expound a policy or program to legislators, nothing 
save novelty would hinder him from inviting them to the same 
sort of conference. 

Fundamental Weaknesses 

There are fundamental w^eaknesses m the Cabinet idea that 
are not to be ignored Originally Cabinets were advisory bodies, 
each member being theoretically qualified to inform the Chief 
Executive about the affairs within the scope of his department. 
That the members should advise each other and by interchange 
of views form a compact “administration,” was a development 
not altogether logical Is there any reason to suppose that an 
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expert in one field will know much about another? On the 
contrary, is it not true that the more a man specializes, the less 
his general usefulness? The more efficient the head of an ad- 
ministrative department, the less likely he is to counsel help- 
fully with the heads of other departments Therefore in select- 
ing a Cabinet, a President must choose between administrative 
efficiency and pohtical utihty, by which of course I mean “po- 
htical” in its broadest sense The result is that most Cabinet 
appointments are made without regard to administrative fitness. 
The Secretary of State has rarely had any diplomatic training. 
Ignorance of military or naval science seems almost a qualifica- 
tion for appointment as Secretary of War or the Navy Usually 
the Postmaster General is a business man, but seldom does he 
know more of postal affairs than any other citizen The At- 
torney General is almost invariably a good lawyer, but rarely 
a great law3’cr The Secretary of Agriculture is a farmer, but 
not necessarily one deeply versed in modem scientific farming. 

It IS this condition that makes it exceedingly doubtful whether 
the Cabinet idea is applicable to State government In national 
affairs the political predominates, in State affairs, the adminis- 
trative. For efficient State administration it is most desirable 
that every department head sliall be an expert and that his 
tenure of office shall be reasonably long The Cabinet system 
docs not encourage this 

Advocates of Cabinets lay much stress on the need of co- 
ordinating administration Seemg the effectiveness of co-or- 
dmation m the woik of great business coiporations, they jump 
to the conclusion that it is just as desirable m the conduct of a 
government They f orget an essential difference betw een govern- 
ment and business The coiporation lives for one specific pur- 
pose — the making of profit in a single field of endeavor. The 
field of government, on the contrary, is bounded only by the 
limits of human happiness It seeks no profits measured by 
dollars and cents. Its hundred hues of activity cross each other 
at few points Success m one direction rarely bears on success 
in another Only m the activities of the sub-dmsions, the mu- 
nicipahties and counties, do we approach the conditions of a 
business corporation. There it may be well to provide for co- 
ordination by the Commission or City Manager plan The need 
of it in State administration is far less apparent, and for the 
nation it hardly exists at all. 
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If, howevoi, it IS to be sought in State government, there is 
no hope ot finding it m the Cabinets of elected officials that are 
sometimes suggested, and for which indeed a few constitutional 
provisions have been made. A Cabinet made up, say, of a 
Secretary of State, Attorney General, Auditor, or any other 
small group of designated officials, all elected by people or 
Legislature, will be fore-doomed to uselessness It will have 
not a single element of hope. There will be neither unity nor 
utility m its advice to the Executive. And were it to advise the 
Legislature through permission or command to attend the ses- 
sions of that body, it would be scorned. 

In only one particular docs the idea of admitting heads of 
departments to lawmaking bodies appeal to me, and that is m 
the matter of information It might at times be helpful for 
Legislature or Congress to have the warrant of custom for the 
exercise of the power of sendmg for the head of a department in 
order to hear his statement or to ask him questions. Mest of 
the desirable results, however, are even now accomplished by 
having the information given to committees In Massachusetts 
at any rate, and probably m the other States, it is a normal 
procedure for committees to hear and inteiTogatc heads of 
departments In Washington a decade ago it was the custom 
for nearly every Cabinet official to appear before the House 
Committee on Appropriations wutli regard to his estimates. 
For some reason the custom has been followed irregularly of 
late, though not because of the attitude or desire of the Com- 
mittee, for it always communicates with the Secretary of a 
Department when his estimates are under consideration and 
he may come if he wishes or may send his experts or under- 
officials to speak in behalf of the appropriation desired 

Perhaps recent Secretaries have appreciated their limita- 
tions. Anyhow such a surmise might follow reading what 
Chairman James F Good said m the course of hearings on the 
Budget reform in 1919 “The thing that amazed me in the con- 
sideration of these estimates was the fact that for a number of 
years when the Cabinet members did come before the committee 
they knew very little about the estimates. The ignorance dis- 
played by some Cabinet officers w'as surprising to the members 
of the committees before whom they have appeared wuth re- 
gard to the details of the estimates and wath regard to questions 
of policy. If we should amend the law so as to permit them to 
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come on the floor of the House, I think it would have one 
beneficial effect, and only one, and that would be to explode 
some of the false standing that certain public officials have in 
the public mind.” 

Justice to our Cabinet officers, however, calls for recognition 
of the fact that save in the case of the Attorney General and 
perhaps the Secretary of Agriculture, custom does not call for 
selection with especial reference to qualifications for the ad- 
ministrative work involved Cabinet officers are not expected 
to have had the occupational training that would promise 
fitness to cope with detail Indeed it is the presumption that 
they will rely upon subordinates 

This IS not the case with State officials. They arc presumed 
to be experts, and it ought cveiywhcre to be the invariable 
practice for committees to consult with them regularly The 
committee room is much the better place for this, since it has 
the groat advantage of permitting informal discussion in the 
conversational manner so well calculated to illumine aU sides 
of a question When a bellicose atmosphere can be avoided, 
the results arc adequate 

If critics would recognize that the committee system has be- 
come an integral part of our fiamc of govemment and is not in 
the least likely to be supplanted, if critics were willing to make 
the best of it, they could be of much more service by helping 
to co-ordinate committees with Departments, than by vainly 
arguing for the co-ordination of departments with each other. 
A systematic organization of Departments, Bureaus, and Com- 
missions, such as was contemplated by the New York Con- 
stitutional Convention of 1915, and in Massachusetts accom- 
plished as a result of the Convention of 1918, if followed by 
a corresponding oigamzation of legislative committees, may 
bring real gam With every administrative activity under the 
oversight of some one legislative committee, advantageous 
fixing of responsibility can be secured. 

It will doubtless be replied that administrative divisions 
should be responsible only to an executive head, as in a business 
corporation, and through him to the Board of Directors and so 
to the stockholders Were a Legislature a Board of Directors 
and nothing more, there would be much force in this, but such 
is not in fact the case Our representative bodies, from causes 
interwoven in the history of our political institutions through 
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centunes of development, are accustomed to appropnate the 
money of the people, not m lump sums to be allotted at the will 
of a single Executive, but to agencies and for pui poses minutely 
specified, with detail reaching even to the salaries each ofiicial 
shall receive. Unwntten law, as fundamental and compelling 
as if it were phrased in constitutional form, is supposed to 
authorize and in some measure to require those who appropnate 
the money, to see that it is properly spent. To this end they 
are expected to deal directly with the agencies concerned, and 
not as m a business coiporation through the Chief Execu- 
tive 

As wdll be set forth more fully later, this uncharted function 
of legislative assemblies furnishes one of the most vexatious 
problems in pohtical science. It is not a normal, natural function 
of a body chosen ostensibly to make laws For the scope and 
limit of this function you must look wholly to precedent and 
custom. Therefore wide variations in practice appear At one 
extreme is the Pailiament of England, accurately described by 
Disraeli as the great inquest of the nation Xo other assembly 
in the world so closely scrutmizos the administration of public 
affaire. On the other hand Congress sadly neglects the duty, if 
it be a duty. Congress came but slowly to the conception that 
it was to concern itself with the details of admmistralion In 
1818 the House of Representatives appointed a committee to 
inquire whether any clerks or other officers in any of the De- 
partments had conducted themselves improperly in the per- 
formance of then official duties When it was contended that 
the resolution assumed a power over executive departments 
belonging to the President alone, and would thus impair execu- 
tive responsibility, it was answered that the House was like a 
grand jury to the nation and that it was the duty of the House 
to inquire into the conduct of public offices This theory was 
accepted and from time to time each House has made investiga- 
tions into the vanous branches of the public service, but spas- 
modically, unscientifically, too often from ulterior motives of a 
partisan nature Committees on expenditures in the vanous 
Departments, one for each, have rarely met and more rarely 
have accomplished anything useful Only as the inquiries of 
appropriating committees about the need of further appropria- 
tions have disclosed malfeasance and waste has there teen any- 
thing in the nature of effective supenntendence. Few if any of 
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the State Legislatures handle the matter any better. It is a 
governmental function that we greatly neglect. 

Whether or not the wisest course would be to take the work 
out of legislative bodies altogether and entrust it to special 
censorious agencies — however desirable it might be that 
legislators should not concern themselves with the minutiae 
of administiation — they are not likely in our time to forego 
their petty occupations or in matters really important to aban- 
don their control of the executive branch We are still going 
to have what in the last analysis will be found to be government 
by committees That government ought to be recognized and 
ought to be systemized. 

For an illustration of the problems that aiise, take the ques- 
tion of how the legislative branch shall get information from the 
executive branch Friction is hable to develop whenever a com- 
mittee or an individual legislator consults directly some under- 
official instead of approaching him through the head of the depart- 
ment INIr Taft nas criticized because of an older in the first 
year of his administration prohibiting any subordinate from 
responding to requests for information from any member of 
Congress except as authonzed by the head of the depaitment. 
The criticism seems to me to have been unwarranted, particu- 
larly as far as it was based on this leason given in the “Outlook” 
of April 2 , 1910 “The business of the public ought to be publicly 
conducted The perils from too great secrecy arc far greater 
than the perils from too great publicity ” Was this not beside 
the mark? It is not a matter of publicity, but a matter of dis- 
cipline. Of course ordinarily no harm comes from the talk of a 
subordinate, but it is the supciior iiho is responsible, and on 
any matter of moment, clearly he ought to be consulted Once 
m a while it becomes necessary to bring this home to suboi dinates 
who have forgotten their tine relation to their supeiiois or who 
have shown themselves incapable of discrimination. 

The relations between Dcpaitments and the Legislature 
came under discussion m Massachusetts in 1897. Certain 
pubhc-spirited citizens wishing to improve the administration 
of the State chanties, issued a circular containing statements 
believed to be misleading by a subordinate of Ihc State Board 
of Lunacy and Charity On his own authoiity he summoned to 
Boston five employees of the Board and gave them instructions 
to see legislators fiom their parts of the State, for the purpose 
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of coimteracting the statements m question. Complaint was 
made to the Governor and he asked the Board to investigate, 
saying m one of his communications that while he fully recog- 
nized the nght and duty of heads of departments and other ofl&- 
cials to present their views to committees when invited, it had 
seemed to him that after the committees had reported, this 
right and duty ceased The Board held in its findings that “it 
is the duty of every elective officer of the State government, 
and of every Commission, to seek proper opportunity to in- 
form, not only the Legislature, but the Chief Executive, con- 
cerning any pendmg measure and the evils or advantages which 
may follow to the Commonwealth fiom it in all cases of pro- 
posed legislation.” Six other broad statements of principle were 
laid down It was averred that elected officers and Commis- 
sioners have aU the rights of pnvate citizens in expressing their 
views; that employees of the State should during offieial houis 
give their services wholly to the purpose for which they are 
paid, unless the law clearly pemuts the contrary, that no paid 
official should appear before a legislative committee, except 
when duly summoned, unless in the discharge of official duty, 
that employees may bo summoned by superior officers to appear 
before a legislative committee, that officials have no right to 
direct their subordinates to sohcit the votes of legislators 

The opinion of the Board to the effect that it is the duty of 
administrative officials to take the positive rather than the 
negative attitude toward pending legislation, deseiwcs especial 
notice It IS a most damaging defect of the spint of our govern- 
ments, State and Federal, that our administrative officials so 
generally feel their duty to end with carrjang out ordeis It 
is said that Judge Thomas Russell, when head of the Massa- 
chusetts Railroad Commission, complained because the legis- 
lative Committee on Railroads had refrained from summoning 
him to appear before them when an important bill was under 
consideration. If all department heads could be induced to 
take such an attitude, great gam would be made What would 
a business man say of an expert in his employ who felt con- 
strained never to make a suggestion for the improvement of 
the busmess"!* 

The reason for the false position of the experts we hire in our 
capacity as public employers, is that by the exercise of initiative 
they have little to gam and much to lose. Contribution of 
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original ideas rarely holds out to them any hope of increased 
salary, except through the slow process of promotion. On the 
other hand self-interest furnishes a strong incentive to them 
to be colorless, so that they may not attract hostile criticism 
and invite the nsk of losing their positions The situation can 
be bettered by making tenure of office more secure and by re- 
moving administrative work from the influence of party politics 
as much as possible. It can never be wholly cured, for the pubhc 
business can never hold out the rewards that pnvate business 
offers for originality, inventiveness, and initiative. Much, 
however, can be accomplished by the development of a pubhc 
attitude toward public officials that shall have less of fault- 
finding and more of appreciation 

Attendance at Sessions 

The first appearance m American discussions of the idea that 
Cabinet officers should attend Congress may have been in the 
remarkable pamphlet where Pelatiah Webster, m February 
of 1783, set forth the plan of federal government that some 
enthusiasts behove to have been the inspiration of the Federal 
Constitution Webster proposed that the executive power 
should be vested in a President surrounded by a Cabinet or 
Council composed of the “gicat Ministers of state ” They n ere 
to superintend all the executive departments and appoint aU 
executive officers, who should ever be accountable to and re- 
movable for just cause bj”^ either the hlinisters or Congress 
Said he “I do not mean to give these great Ministers of state 
a negative on Congiess, but I mean to oblige Congress to re- 
ceive their advices before they pass their bills, and that eveiy 
act shall be void that is not passed nith these forms, and I 
further propose that either house of Congress may, if they please, 
admit the said IMimsters to be present and assist in the debates 
of the House, but without any right of vote m the decision ” 

When the first Congress deUberated, the occasional attend- 
ance of the Secretaries appears to have been taken as a matter 
of course On the 22nd of July, 1789, the Secretary of Foreign 
Affairs, Thomas Jefferson, “attended, agreeably to order, and 
made the necessary explanations ” ^ In August General Knox, 
the Secretary of State, delivered at least two messages from the 
President, with sundry statements and papers. Once he came 

^ Annals of Congress, 1st Congress, i, 51 
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into the Senate Chamber with the President, who “laid before 
the Senate the following statement of facts,” says the record, 
“with the questions thereto annexed, for their advice and con- 
sent.” ^ 

The act of 1789, organizing the Treasury Department, pro- 
vided that “the Secretary of the Treasury shall, from time to 
time, digest and prepare plans for the improvement and manage- 
ment of the revenue and for the support of the public credit ” 
Furthermore he “shall make report and give information to 
either branch of the legislature, in person or in writing, as may 
be required, respecting all matters referred to him by the Senate 
or House of Representatives, or which shall appertain to his 
office ” Alexander Hamilton, the fimt Secretary of the Treasury, 
deemed it his right to report on financial matteis whenever he 
pleased, though in fact his famous reports and recommendations 
were submitted only on request In January of 1790 he tried 
in vain to get the consent of the House to read to it his important 
and intricate repoit on Pubhc Credit Piejudicc against the 
presence of cabinet officcis was beginning The jealousies be- 
tween Hamilton and Jefferson were laying the foundations for 
partisanship When in November of 1792 certain members 
much wanted to hear both Hamilton and Knox i elating to 
St Clair’s disastrous defeat by the Indians, a resolution iias 
introduced to infoim the Secretaries of the Treasury and War 
that the House intended to consider at a specified time the le- 
port of the committee, so that the Secretaries might attend and 
give information Madison was against the resolution, Fisher 
Ames and Elbridge Gerry were for it. The liouse rejected it 
Jefferson wrote to T. M. Randolph, November 16, 1792: 
“Congress have not yet entered into any important business 
An attempt has been made to give further extent to the in- 
fluence of the Executive over the legislature, by permitting 
the heads of departments to attend the house and explain their 
measures vwa vore But it was negatived by a majority of 35 
to 11 which gives us some hope of an increase of the republican 
vote ” ® Here is no direct repudiation of the practice at which 
he had connived three yeara before, but the wording mdicates 
at least no friendly attitude tow'ard it, rather a sense of satis- 
faction that the executive influence, in other words the influence 

* AnnaJs of Conorea’i, 1st Congress, i, 66 

* Wnhnos of 'I honm'i Jeffcri>ou, P L tord cd , vr, 134 
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of Hamilton, had met a check. Hamilton throughout his term 
maintained very close relations with his supporters m Congress, 
and directed legislative tactics especially with regard to the 
funding of the national debt and the assumption of the State 
debts Remember the delicate negotiations that resulted in 
placing the capitol on the Potomac in return for support from 
Virginia members for the measure on assumption of State debts. 
He wrote to Jay “’Tis not the load of proper official business 
that alone engrosses mo, though tius w’ould be enough to occupy 
any man ’Tis the extra attention that I am obliged to pay to 
the course of legislative manoeuvres that alone adds to my 
burden and perplexity ” 

Since Washington’s administration, the Secretaries have never 
appeared on the fiooi of either House in an official capacity, ex- 
cept on occasions of ceremony, so far as I can learn From time 
to time this was regretted, but the regret had no tangible results 
until men expenenced in the Congressional affaiis of the Union 
came to draw up the Constitution of the Confederacy. Although 
presemng the distribution of powers to uhich they had been 
accustomed, and forbidding any member of either House to hold 
any other office, they directed that their Congress might by law 
giant to the principal officcra in each of the e.\'ecutivo depart- 
ments a seat upon the floor of either House with the privilege 
of speaking Testimony as to the result is scarce Di F N. 
Tliorpe, a meinbei of the Pennsylvania Commission on Consti- 
tutional Amendment and Revision, said to it in December, 1919: 
“I believe the only record made of it was by a member from 
Texas, who tells us very plainly that it was faulty To use his 
own language, as I recall it, ho said that the executive or the 
representative of the government, who was the Postmaster Gen- 
eral, was torn all to pieces ” * 

Yet there must have been some ground for the behef since 
prevaihng that the idea worked well Anyhow while it was still 
in operation its principle appealed to George H Pendleton, a 
member of the Federal Congress, who.se efforts resulted in favor- 
able reports in the House of 1864-Go and the Senate of 1879- 
82, looking to the same end James A Garfield, afterward 
President, said in the House January 26, 1865 “Who does not 
know that the enactment of this law will tend to bung our ablest 
men into the Cabinet of the repubhe? Who does not know that, 

* PTOceedings, i, 223 
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if a man is to be responsible for his executive acts, and also to be 
able to tell why he proposes new measures, and to comprehend 
intelhgently the whole scope of his duties, weak men will shrink 
from taking such places^ A^lio does not know that it will call 
out the best talent of the land, both executive and parliamen- 
tary’ What is the fact now’ I venture to assert, that the mass 
of our executive information comes from the heads of bureaus, 
or perhaps from the chief clerks of bureaus, or other subordi- 
nates unknov n to the legislative body. I would have it that, 
when those men bung mfoimation before us, they shall them- 
selves be possessed of the last items of that information, so that 
they can explain them as fully as the chairman of the Committee 
of Ways and Aleans ever explains his measures when he offers 
them to the House ” 

No action was taken on the report of the committee 

Mr Pendleton renewed his fight when he came to be a Sena- 
tor Favorable report was made by a committee consisting of 
Senators Pendleton, Allison, Voorhees, Blame, Butler, Ingalls, 
Platt, and Farley They strongly approved the presence of 
Cabinet officeis on the floor of each House 

The first section of the proposed bill provided for voluntary 
attendance, to take part in debate, the second, for compulsory 
attendance, to give information No question was to bo called 
up unless after three days notice to the Secretaiies, and the 
answers wcie limited to the specific points of the question, m 
order that accuracy might be attained ^ The report said the 
advantages of the system proposed were so obvious and mani- 
fest that the committee felt reheved from a detailed statement 
of them, and so confined itself chiefly to an examination of the 
question of constitutionahty, but it also met certain criticisms, 
saying “It has been objected that the effect of this introduction 
of the heads of departments upon the floor would be largely to 
increase the influence of the Executive on legislation. Your 
committee does not share this apprehension. The mformation 
given to Congress would doubtless be more pertinent and exact, 
the recommendations would perhaps be presented with greater 
effect, but on the other hand, the members of Congress would 
also be put on the alert to see that the influence is m proportion 
only to the value of the information and the suggestions; and the 
public would be enabled to determine whether the iTiflnpnnp is 

* Senate Report S37, 3d Sees , 4Cth Cong , 18S0-81 
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exerted by persuasion or argument No one who has occupied a 
seat on the floor of either House, no one of those who, year after 
year, so industnously and faithfully and coirectly report the 
proceedings of the Houses, no frequenter of the lobby or gallery, 
can have faded to discern the influence exerted upon legislation 
by the visits of the heads of departments to the floors of Con- 
gress and the visits of the members of Congress to the offices in 
the departments It is not necessary to say that the influence is 
dishonest or corrupt, but it is illegitimate, it is exercised in 
secret by means that are not public — by moans which an hon- 
est public opinion cannot accurately discover, and over vhich 
it can therefore exercise no ]ust control The open information 
and argument provided by the bill may not supplant these 
secret methods, but they vnll enable a discriminating public 
judgment to determine whether they are sufficient to exercise 
the influence Inch is actually exerted, and thus disarm them ” 

Also " If it should appear by actual experience that the heads 
of departments in fact have not time to perform the additional 
duty imposed on them by this bill, the force m their offices 
should be increased, or the duties devolving on them personally 
should be diminished An under-secretary should be appointed 
to whom could be confided that routine of administration which 
requires only older and accuracy Thus they would have abun- 
dance of time for their duties under this bill Indeed, youi com- 
mittee believes that the pubhc interest would bo subseiwed if 
the Secretanes wore relieved of the harassing cares of distribut- 
ing clerkships and closely supervising the mere machinery of the 
departments ” 

In spite of the standing and mfluence of the Senators ivho 
signed the Pendleton report, their advice fell on deaf ears From 
this the man inexperienced in the mental processes of legislative 
bodies might hastily assume tliat Congress was stupidly tena- 
cious of bad habits The wiser inference ivould be that the hab- 
its were not adjudged bad by the majonty of those familiar 
with the conditions When a group of men as strong as the 
Pendleton committee could make no headway, the chances are 
that there was much to be said on the other side of the question. 

A few years later Woodrow Wilson, writing as an observer, 
took ground on this question quite consistent with his preference 
for the English system He argued that to integrate the whole 
system of government there must be some common meetmg- 
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ground of public consultation between the Executive and the 
Houses. “That can be accomplished,” he said, “only by the 
admission to Congress, in whatever capacity — whether simply 
to answer proper questions and to engage in debate, or with the 
full privileges of membership — of official representatives of the 
Executive who understand and are interested and able to defend 
the administration ” ^ It is to be noticed that when Mr. Wilson 
came to be President, he did not make such a reform prominent 
m his program of pohcies Veiy likely other matters of more 
immediate importance engrossed his attention before the Great 
War, and of course after that broke out all questions of domestic 
re-organization had to be laid aside Yet the lack of any serious 
attempt on his part to introduce his Secretaries into Congress 
may warrant the surmise that perhaps he did not deem it so 
wholly desirable when he came into personal contact with the 
situation 

Such a surmise would have more of probability were it not for 
the fact that his predecessor, Mr Taft, left the Presidency with 
strong conviction in favor of the change, which he repeatedly 
voiced. For instance, while still Piosidcnt, he said to the Lotus 
Club of New York “ I doubt not that the presence of able Cabi- 
net officers on the floor of each House would give greater har- 
mony of plan for the conduct of pubhc business in both Houses, 
and would secure much more valuable legislaLion in accordance 
ivith party plans than we have now. On the other hand, the 
system would enable Congress to come closer to the E.xecutive, 
and more effectively obtain information as to each act and com- 
pel a disclosure of the reasons justifying it, immediately at the 
time of the act, and keep the public more quickly advised by 
the direct questions of hostile critics which must be answered, 
of the progress of business under Executive auspices. . . It 
would necessitate the appointmg to the Cabinet of men used to 
debate and to defend their position, and it would offer an op- 
portunity for the public to judge of the Executive and his ad- 
ministration much more justly and much more qmckly t.bg.Ti 
under our present system ” ^ 

When Representative Clyde Kelly of Pennsylvania became 

‘ “Responsible Government under the Constitution,” AOwntwMonMv.K’OTA. 
1886 

» Quoted by Perry Belmont, "Cabmet Officers m Congress,” No.Am.ReneiD, 
January, 1913 
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the champion of the proposal, m the course of his campaign for 
it he asked the views of Mr. Hoover, then a Cabinet member. 
In replying, June 23, 1922, Mr. Hoover said he beheved this one 
of the most constructive steps that could be taken m furthering 
the development of our pohtical machinery. “There are m my 
mmd overwhelming arguments that can be introduced in favor 
of this change in our traditions I do not behove that any funda- 
mental criticism can be directed against it except by those who 
would deliberately exaggerate it as an attempt to estabhsh a 
form of parliamentary go\ernment Anyone who understands 
the basis of such European oigamzation will at once recognize 
that the step you propose has no relation whatever to this foiin 
of government ” Like Mr Wilson he did not press these views 
when he became President, but he too had graver questions to 
handle, engrossing questions leaving no time for problems that 
could be postponed. 

Inasmueh as Mr. Taft expressed his opinion in this matter to 
a Committee of the New York Constitutional Convention m 
1915, it IS to bo piesumed that ho thouglit the principle the 
same whether apphed to Congi-oss or a State Legislature. Its 
desirability m State govermnent has, however, not been so 
widely urged as for the national government. One of tlie few 
Governors who have advocated it was John D Long of Massa- 
chusetts In his annual message, January 6, 1881, spealang of 
the elective heads of departments, he said. “I recommend that 
you give them seats in the Legislature, with the nght to speak 
upon questions affecting their department, but of course without 
the right to vote ” A year later he renewed the suggestion, say- 
ing’ “I stiU am convinced of the advantage and economy of an 
executive council, composed of the elective heads of depart- 
ments, rathei than as now constituted, and of giving them seats 
in the Legislature with no vote, but with the right to speak upon 
questions affecting their departments ” 

From the Legislative Side 

It IS the executive point of view that has chiefly been pre- 
sented to the public. Although as the Pendleton report shows, 
the legislative reasoning does not always lead to opposite con- 
clusions, yet those would probably be found to be the more com- 
mon among men who have had the experience of lawmakers. 
For a vigorous instance thereof, take the views of Henry Cabot 
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Lodge, who after service m the Massachusetts Legislature, was 
long in the national House and Senate “The suggestion that 
we should better our system by borrowing sometiung from the 
English,” he said, “is the product of the merely imitative mind 
which is unable to see that such borrowing at this stage is im- 
possible, and would be also both impracticable and undesiiable 
even if it were possible. For example, there are some most ex- 
cellent people who think that our pohtical salvation is bound up 
in having Cabinet officers or representatives of the Executive on 
the floor of Congress They utterly fail to see that m order to do 
that in any way worth doing we must abandon the American 
system of three co-ordinate and distinct departments, and place 
m the hands of Congress m addition to the legislative power the 
executive power also, to be exercised by a select committee or 
Ministry. It makes no difference whether this is a better system 
than our own or not. The American people rejected it at the 
outset, do not believe in it now, and are not going to change the 
Constitution of the United States m that direction ” ^ 

Another conclusion of hko tenor, reached by one who also 
added to experience the reflections of the scholar, and who 
looked through the problem to the pnnciple involved, was that 
of John Randolph Tucker. “To admit the Cabinet to a seat on 
the floor of either House,” he said, “not as members, but to be 
required to ansiver all of the inquiries of members of either body, 
and to divulge the motives of executive action in the various 
departments, would not only bnng to bear upon the action of 
the House the influence of the presence of executive officers who 
were neither members of it nor responsible to it, but on the 
other hand would expose the executive policy of the President 
to improper inquisition by either House through inquiry ad- 
dressed to his subordinate agents in the Cabinet The inde- 
pendence of the executive, secured by the Constitution, would 
thus be unpaired or overthrown, and the insidious presence of 
executive power and influence might operate disastrously though 
in subtle forms upon the independence of the representatives of 
the people ” “ 

Coming to a more practical aspect of the question, read what 
was said to a committee of the New York Constitutional Con- 
vention of 1915 by a Congressman of exceptional capacity, John 

* “Parhampntary Minorities,” Hislmcal and Pohtical Essays, 189 

* The Constilution of the Untied States, i, 445 
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J. Fitzgerald, who as Chairman of the Committee on Appropna- 
tions spoke from important experience- “This is what would 
happen if we gave the members of the Cabinet a seat in the 
House of Eepresentatives The Secretaiy of War to-day, for 
instance, would prepare an elaborate speech m favor of what 
he beheved to be desirable reforms in the Army And he would 
have the stage all set and the speech on the wires and set up on 
the boards throughout the country And he would go to the 
House of Representatives and make a speech advocating his 
side of the question that would get a pubhcity that would be 
unique, and nobody who answered hun would be given any 
attention whatever, and it ivould be the most effective way for 
Executive coercion and domination that could be uiged in the 
legislature of the country. Where the Cabinet members have a 
seat in the legislative body, you see their position is so different 
They are like the chairman of a committee who had a bill. 
When the House of Commons resolves itself into the committee 
on supply and they reach the estimate of the War Department, 
the Secretary of War is in charge, associated with the Chan- 
cellor of the Exchequer of that portion of the budget, and then 
he IS gulled and hammered, and if a proposal is made to strike 
out a certain grant, he must defend it, and if it is an important 
matter and he is defeated, ho submits his resignation, or it might 
bo sufficiently important to compel the whole government to go 
out; but just to give these members of the Cabinet a light to 
come in and lecture and browbeat and overawe and develop 
public opimon so as to coerce the Legislature, we have enough 
of that already and we would not get anything effective.” ^ 

And farther on. “Of course, if the object is to make it certain 
that a head of a department will get all the money he thinks he 
ought to have, that will help him very materially. But that is 
not the evil that every one complains of In spite of all the sup- 
posed handicaps under which the department labors, our ex- 
penditures every one concedes are excessive, greater than they 
should be. Now, if you permit the head of the department in 
addition to all the other ways he has of influencing the members 
of the committees in Congress to come m on the floor of the 
House under conditions in which he is able to create a pubho 
opimon, whether correct or incorrect, in order to do what? In 
order to defeat the recommendations of a Committee that is 
* N.Y. Com Doc No 15, p 47 
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trying to protect the public treasury That is the only thing. 
That IS what it is No one suggests that it is necessary in Con- 
gress for the head of the department to come in in order to get 
the things the Committee lecommcnds, but it is to help him to 
get the things the Committee refuses to recommend ” ^ 

Since jMr Fitzgerald thus testified, the situation as far as 
appropriations are concerned has been much changed by the 
adoption of budget systems That of the Federal government 
lequiies the heads of all Departments and independent offices 
to submit their estimates to the Director of the Budget and 
these cannot go to Congress until he has approved their details. 
Although there is no formal requirement of the sort m the mat- 
ter of revenue bdls, the practice is for the Treasury Depaitment 
to formulate them and in the course of their consideration by 
committees of House and Senate, the advice of the experts of 
the Department carry great weight These considerations led 
James M Beck to say, in “Our Wonderland of Bureaucracy’' 
(p 7) • “My own experience in Congress leads me to doubt that 
its usefulness would be aided if the ton members of the Presi- 
dent’s Cabinet were necessarily members of the Congress. It is 
true that they could, on the floor of either House, defend them- 
selves against unjust attaclcs, and might influence votes, then 
to be taken, upon measures of public policy But the same ob- 
jective IS reasonably attained by the ability of the Executive and 
the Cabinet at all tunes to have close and immediate contact 
with the Congress, either by formal communications, which are 
punted upon its records, or by appeanng before the Committees 
and explaining the views of their Departments.” 

I agree with Mr Beck’s conclusion, after like observation and 
experience on the legislative side, but I would add another rea- 
son Along with the budget has come most useful and influential 
development of the legislative drafting service. Its competent 
law'yers, placed by custom beyond the reach of the spoils system 
and so given the length of time necessary to become experts, 
now share in shaping all the important measures Of course they 
do not advise in matters of policy, but they do prevent most of 
the blunders in pomt of techmque that previously gave so much 
ammunition to those who argued for the nght of a Department 
head to attend sessions in order to prevent follies in details. 
There still remains the possibihty of unwise or stupid amend- 
^ N Y, Conv Doc No 15, p 51 
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ments on the floor, but these can usually be corrected in the 
other branch or the conference committee, with veto as the last 
resort in case of anything senous The system is now so nearly 
fool-proof that argument on tlus score is hardly worth while 

Mr Beck’s conclusion is the more significant because there is 
no man in all the land more jealous of constitutional preroga- 
tives than he Were there any ground for objection to the 
presence of Cabinet members as violating the separation of 
powers intended by the Constitution, surely he would have dis- 
covered it There is no reason to suppose that the framers of 
the Constitution meant to separate the three departments of 
government by impenetrable walls From the start theic was 
intercommumcation. No sensible man would now argue that 
Secretaries or Bureau heads ought not to appear before com- 
mittees Those groups arc pait and parcel of the lawmaking 
branch, legislatures in mmiatuie It would be finicky to say 
they might not get information and advice from anybody in the 
executive branch. No constitutional reason appears for permit- 
ting it to committees and forbidding it for the bodies they 
represent 

Elinor matters present another aspect of the problem. Few 
advocates of the attendance of Cabinet members would go so 
far as to require it to be contmuous as m England, where it is 
expected that there will always be somebody of the Government 
present, even though of late occasionally that has not been the 
case For us to make such requirement would be a sad waste of 
administrative time We escape it by reliance on committees, 
yet not without help from the executive branch. Bills that 
reach the floor have cither been submitted to the Departments 
concerned or been subject to their examination on their oivn 
initiative, and it is rare that committees have not in one way or 
another been informed of objections Generally attendance of 
Cabinet members in the House ivould in these matters develop 
nothing but difference in judgment, end if the executive view 
prevailed, then the executive branch would be the real law- 
maker, which IS not contemplated under our system 

To require the constant attendance of officials in Congress by 
statute or custom ivould add grievously to their burdens and 
interfere seriously wuth the performance of their administrative 
duties, and the same thing would be true of attendance by State 
officials in their Legislatures. Yet were they not constantly on 
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hand, only part of the gain expected from their attendance 
could be seem ed In England through many years the Ministers 
had to breathe the poor air of the House of Commons nine hours 
nearly every night of the session. Many suffered m health; 
some broke doi\ n under the strain. It was a lamentable waste 
of highest-grade vitality, precious to the nation, and aU the 
worse because of such little profit to anybody Lately the cus- 
tom has been less binding, if we may judge fiom growing com- 
plaint of absence of Alimsters from the House. 

If just when Pailiamcnt has made a start towaid discarding 
the practice, we take it up, we shall find it running against tech- 
nical difficulties that will seriously affect its usefulness unless we 
radically revise our methods These difficulties spiing from 
the irregularities of legislative piograms In Parliament the 
control of the daily program is largely in the hands of the 
Ministers Cabinet members or State officers would have no- 
thing to say about the calendar Often the greater part of the 
members of Congress themselves do not know what is coming 
up the ne.xt day and only once in a while docs anybody have 
much warning as to when a measure m which ho is particularly 
interested will be discussed In the State Legislatures that 
handle bills consecutively m the order m which they have been 
put on the calendar, there arc all the uncertainties of a tnal-hst 
in court, where nobody knows how fast or slow the progress may 
be This would result in a wretched waste of the time of our 
department heads or else constant uncertainty as to their 
presence when wanted 

Of actual experience with the presence of executive officials 
m our legislative assembhes we have had httle, but such experi- 
ments as have been tried, have not been encouraging The 
charter of New York City adopted in 1873 provided that the 
heads of Departments might sit and debate, but without vote, 
m the Common Council or the Board of Aldermen Francis 
Lynde Stetson told the Academy of Political Science, November 
19, 1914, that the right was without the slightest effect, largely 
because no consequence attached to the flouting of the advice 
of the head of a Department and no responsibility attached 
upon him for giving bad advice 

It is not to be forgotten that responsibility is the very essence 
of the Enghsh system In England the ministry that is not 
obeyed, resigns or goes to the people A member of the Cabmet 
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who speaks m Parliament is its leader, not its servant. That 
very wise Englishman, Walter Bagehot, pointed out what 
would happen if the head of a department sat in the House 
simply m his capacity of department head. “A great popular 
assemblj’’,” he accurately observes, “has a corporate character; 
it has its own privileges, prejudices and notions, and one of 
these notions is that its own members — the persons it sees 
every day, whose quahties it knows, whose minds it can test — 
are those whom it can most trust A clerk speaking from with- 
out would be an unfamiliar object, hfe would be an outsider, he 
would speak under suspicion, he would speak without dignity; 
very often he would speak as a victim — all the bores of the 
House would be upon him, he would be put under examination, 
he would have to answer mterrogatones, he would be put 
through the figures and cross-questioned in detail, the whole 
effect of what he would say would be lost in qtiaestiunculae and 
hidden m a conversational detritus.” ' 

And further. “Again, such a person would rarely speak with 
great abihty He would speak as a senbe, his habits must have 
been foimed in the quiet of an office, ho is used to red-tape, 
placidity, and the respect of subordinates Such a person will 
hardly ever be able to stand the hurly-burly of a public as- 
sembly; ho will lose his head — he will say what he should not; 
he will get hot and red, he wdl feel he is a sort of culprit After 
being used to the flattering deference of deferential subordi- 
nates, he wall be pestered by fuss and confounded by invective. 
He will hate the House as naturally as the House does not hke 
him, he will be an incompetent speaker addressing a hostile 
audience ” ^ 

The force of this must appeal to anyone who has watched 
executive oflacials before legislative committees. I have there 
seen them browbeaten shamefully by little legislators, swollen 
with unaccustomed power. On each side there is instinctive 
hostility The committee member suspects selfish purpose, is 
unwiUing to assume sincerity or disinterested motive The 
official thinks he will not get fair play, and smarts under the 
insinuations and implications of the questioner. Rarely is he at 
his best. One I know whose usefulness as a pubhc servant was 
in the end ruined because of the unfavorable impression he made 

1 The Enoluh ConstUution, ch. vn. 

> Ibid , ch vii 
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on legislative committees Yet he ii’as said to be an expert in his 
specialty. 

It is not enough recognized that in some respects our com- 
mittee system is the correlative of the English cabinet S3ratem, 
but with impoitant differences Parhamcnt has no such com- 
mittees as ours It has one committee, known as the Cabinet or 
the Government, which in effect makes the laws. Our commit- 
tees in effect make the laws In each cose the Houses amend, 
ratify, reject It is a function of our committees to perfect the 
bills they arc to report and to guard them as far as possible 
against unwise amendment on the floor of either House The 
members of the committees of Congress are specialists in respect 
of the subjects they handle Almost always some of them have 
had long acquaintance with these subjects, longer acquaintance 
than the Secretaries m the Cabinet have had Ours may or may 
not be the better system, but on the whole it has worked well. 
It conforms to the spiiit of our institutions and it is deeply 
rooted It will not be quickly leplaccd or easily modified 

Before leaving the subject, let me point out a broad aspect of 
the matter not often considered Tlic fundamental difference 
between the British and American systems is one of spiiit The 
English form of government seeks haimony by combining the 
legislative and executive branches Our form welcomes some 
degree of conflict England proceeds by co-operation, the 
United States by co-ordination In England the Cabinet (ivhich 
IS the Executive) and the maj’onty of the House of Commons 
must be of one mind, or else dissolution In the United States 
we desire and expect that officials and legislators shall reach 
independent conclusions, to be reconciled by conference and 
compromise as far as may be, noth the judgment of the legisla- 
tors to prevail in case of final disagreement 

We reap the benefits of hostility Always the legislative and 
e.xecutive branches are arrayed against each other. Even when 
the majority of Congress or the I.K!gislature is of the same politi- 
cal faith with the President or Governor, and personal relations 
are of the most amicable, instinctively official action will be at 
least colored by rivalry or by antagonism in some other form, 
however mild and gentle Critics err in thinking this unfortu- 
nate, undesirable On the contraiy it is the cardinal merit of 
our system We get the good of two points of view When con- 
troversy results, it does no abiding harm Everything that 
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moves makes fnetion Only hy the conflict of ideas do we reach 
wise ends m goveinment The more of conflict, the better. 

In view of this it miglit lie plausibly ui god that the attendance 
of executive oflficials m legislative chamber.^ would serv’c a useful 
purpose by stmiulating contiovc lay So iT would, and it must be 
admitted that tlie gam by m-cting public attention on legisla- 
tive issues vould be useful The difficulty is that the contro- 
versj’ would surely be partisan, the critics ii ould be of the minor- 
ity; doubting members of the majeiity would be constrained to 
silence This u e laigely avoid by confining the cros.s-e\amina- 
tion to the crmmittec room, vhere the atmospheie is less parti- 
san and tlieie is httlc chance foi either witness or questioners to 
bid for populai approval 

To conclude, nieasuicd b}' eontertiiient, the English sj’stem 
as a whole is the woisc off It is the taiget for criticism moie 
plentiful and more severe than the separation of poweis gets in 
the United States In mv judgment the English criticism of 
English methods is deserved I cannot understand how anj’ man 
familiar with Congiess can peruse such a volume as the “Min- 
utes of the Select Committee on House of Commons Pioceduie 
(1914) ” and nsc from it w ithout the conviction that the system 
of mmistenal responsibility is far inferior to the jlmerican sj's- 
tem in point of legislative efficiencj' With us the legislator 
legislates Hoivcver imperfect the process, it is better than that 
of habitual acquiescence with occasional revolt. By the use of 
committees free to exercise independent judgment, we energize 
large numbers of men w ho in Parliament w'ould be idle and help- 
less We enlist individual responsibility. Thus ive do actually 
bring to bear upon the problems of government many minds, 
and whether each contnbutes httle or much, the sum total of 
wisdom thus amassed is worth the while. Surely it better re- 
flects the will of the citizens who make up the republic. 



CHAPTER XH 

THE BUDGET 

OniGiNALLT a grant of money to an English King was not a 
law, either in substance or in form. The grant was one of the 
two elements of a bargain; the other element was some sort of 
concession by the King in return for the grant. At the outset 
the grant took the form of an indenture, did not require any 
formal assent from the King, and was entered on the roll of 
Paihament simply as a record. Not until the time of Henry 
VIII did it take shape as a statute, with enacting words. To- 
il ard the end of the reign of that monarch, a reference to him 
was included, iihich appears to have estabhshed the pnnciple 
that a reference to the legislative authority of the King should 
appear somewhere in the bill. With the renaissance of Parlia- 
ment after the Tudors came the contention that it was a funda- 
mental privilege of the Commons to have all supplu's rise and 
begin from them Over against this the Stuarts sot the doctrine 
that the right to establish and levy taxes rested with the King 
alone James I brought that view to the front, but it was his 
son Charles I who pressed the doctrine with pertinacity and 
owed to it the loss of his head The attempt of Charles to impose 
taxes without the consent of the people brought on the Com- 
monwealth. In 1689 the matter was chnehed by the paragraph 
in the Bill of Rights — “That levying money for or to the use 
of the Crown, by pretence and prerogative, without grant of 
Paihament, for longer time or m other manner than the same 
IS or shall be granted, is illegal.” 

The spokesmen of the people in the days of James I and his 
son stoutly urged it to bo already an ancient maxim that the 
Commons alone could empower the King to levy the people’s 
money. With historical accuracy they asserted the right to 
impose conditions before making the grant So they estabhshed 
beyond further question the doctrine that the redress of griev- 
ances should precede supply, a doctrine over since held to be one 
of the bulwarks of English liberties. 

This has been no merely academic doctrine remotely and in- 
directly mfluencmg affairs, but has had practical effect of much 
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consequence in shaping parliamentary institutions To this day 
in England the motion to go into Committee of Supply gives 
the opportunity for that comprehensive criticism of the policy 
or acts of the Government which might be called the hub, the 
center, the focus of Enghsh pohtics. On this occasion usage sus- 
pends the rules of relevancy and the attack becomes general. 
To be sure, since 1882 the opportunity has been curtailed by 
rules of procedure made necessary in order to save the tune of 
the House, but the principle survives, with enough application 
to give it security. In Canada, too, it gets practical recognition 
in the custom of holding final action on supply bills until the 
very last thing, on the theory that every citizen should have all 
the opportunity possible to petition the Crown for redress or 
relief before the grant of supply. 

Historically speaking, it is not, however, the case that redress 
of grievances necessarily means legislation The grievances of 
our English forefathers related to the conduct of affairs, the 
waging of burdensome wars, the granting of oppressive monopo- 
lies, the misbehavior of royal favorites, the waste of Crown 
property, the abuse of prerogatives If in the early days the 
promise to approve laws was made a condition piccedcnt to the 
grant of supphes, that has not been so since the Hcvolution of 
1688 Amcncan champions of the privileges of lower branches 
cannot fortify their demands mth proof that in Parhament itself 
it has in the course of the last two centuries been successfully 
mamtained that the Commons may attach general legislation 
to bills of supply in order to coerce acceptance. 

Furthermore there is no such thing in American theory as a 
grant of supply. Our Executives are not properly looked upon 
as independent entities, vnth whom bargains are to be made, 
even if the exigencies of politics do now and then produce that 
sort of thing Almost never have Executives any occasion to 
press personal needs such as those of the colonial Governors m 
matters of salary, or those of the earlier English monarchs al- 
v^ays wanting money for the royal pleasures Let it not be for- 
gotten that many, many years passed after the Norman Con- 
quest before Englishmen shook off the feehng that their Kings 
weic foreigners, iiiterlopei's, foixxid on them by the fortunes of 
war Only with William of Orange came the clear conception 
that the crown was wom by a servant, not a master, of the peo- 
ple The word “giant” has persisted, but it is meaningless now. 
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and the occasion for coercing the man on the throne has long 
since gone 

Another survival is the pietence that the King asks. It may 
be seen in the pithy dcscnption of the English system by Sir 
Stafford Northcotc “The Crowm demands, the Commons grant, 
and the Lords consent ” Long ago, however, the monarch ceased 
to have anything to do with the matter, except for the formal 
ceremony of the Speech from the Throne upon the opening of 
Parhament, m which the demand for supply is made. The sub- 
stance of the speech, the financial program for the year, is the 
work of the ministry Nowadays when “the Crown” is spoken 
of in matters financial, as in all other matters parhamcntaiy, 
“the Government” is meant, that is, the Cabinet, or in the last 
analysis the Prime Alinister, the autocrat of England for the 
time being 

In mediaeval times, when the cost of government went little 
beyond the maintenance of the King and his Couit, and the 
expenses of war, it was the King, mth or without the help of his 
close advisers, who determmed what amount was needed. As 
responsible government developed, the advisers tc I over the 
function of origmatmg, at first with the co-op ration of the 
King, and then with no regard to him With Wilham III came 
the practice of annual grants instead of voting certain revenues 
for the ILng’s lifetime, and this made nccessaiy the preparation 
of a proposed schedule of expenditures every year. Incidentally 
it was this that assured the assembhng of Parliament every year. 

Thus without design, and therefore it may be said by accident, 
came about the financial system that now prevails in most of 
the world except the United States, and that is here getting a 
foothold 

“Budget” IS the word commonly used to describe this system. 
The French word “bougette,” traced to Latin hulga, appears 
by the old French writers to have been used for descnbmg a 
bag, a pocket, a purse It became obsolete m France, but was 
borrowed by England, and, changed into “budget,” about 
1760 began to be used to describe the great leather bag in which 
were earned to Parliament the documents necessary to the 
Minister for explaining the financial needs and resources of the 
country, and his program From this it was but a step, quite 
natural, to the application of the term to the program itself. 
Forty years later, in its new form and with its new meaning, 
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it traveled back to France, where in the decree of the Consuls 
for 1802 and 1803 it replaced the former estunates of receipts 
and expenditures. Although spoken of in a French report of 
the time as “a barbarian word, even m England,” it so well 
met a need that it became entrenched m the language of 
both countries. Definers have differed as to its present scope. 
One of the more recent, Stourm, profiting by the shortcomings 
of his pieclocessors, says. “The budget ot the State is a document 
containing a preliminary approved plan of public revenues and 
expenditures.” ^ American usage, however, does not necessarily 
include revenues. Probably the word here more often carries 
the idea only of expenditure. Because of the variance in con- 
ceptions of the thing itself, my own preference is for a biiefcr 
and broader definition — “A budget is a financial program ” 

Stourm, for his exhaustive study, classifies into (1) Preparing 
the budget, (2) Voting the budget: (3) Executing the budget, 
(4) Enforcing accountabihty. This, it will be seen, is half 
legislative and half administrative Only the legislative half 
hero concerns us. It may be best examined by considenng first 
the initiative 

Initiath-e by the Executive 

Financial proposals may have their origin m the mind of — 

(a) The Executive (President oi Governor) , or 

(b) An E.xecutive Agent (a Department official, or a member 
of a Board, Commission, or the like); or 

(c) A member of the Legislature; or 

(d) A citizen. 

Who first conceives the idea, is of shght practical importance. 
Significance begins with the man who pubhely presents it, and 
is due to the impetus resulting from his position and power 
Naturally our first appraisal of any proposal is affected by our 
expectations of the propoundcr. For this reason various learned 
men without much personal experience in public life have as- 
sumed that the ivisest proposals must be those coming from 
President or Governor. To be sure, it is often the case that men 
who have reached such positions are well versed in public affairs 
and equipped with the information necessary for sound judg- 
ment, but it IS also true that not rarely in America our pohtical 
system throws into the highest positions men quite unfamiliar 

* Bong stourm, The Btidget, T Plaz'Ublu, tr , 4 
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With the science of government and having little or no experience 
in public service. This may be suggested as the first difficulty 
in the way of the budget leform. 

Furthermore, though a man may have made his mark in 
legislation, the chances are he will enter the executive chamber 
without any such broad, comprehensive knowledge of the ad- 
ministrative field as the budget reform presupposes. Pei haps 
he Mill quickly acquire that knowledge, but he is a novice when 
ho sends his first message to the Legislature Under oui political 
S 3 ^stcm probably one out of every three inaugural messages is 
the n ork of a novice. 

There is, indeed, the presumption that a man so able as to be 
elected a chief magistrate, wiU possess the knowledge of men 
which iviU let him discriminate between good and bad advice. 
Yet even this may not be taken for granted Note what was 
said to a committee of the New York Constitutional Convention 
of 1915 by John J. Fitzgerald, long Chairman of the Committee 
of Appropriation of the National House “I have an interesting 
line of correspondence m my files, extending over a number 
of years, coming right down to date, and it is similar in all 
instances, in which the E.\ocutive c.\presses Ins sympathy with 
the efforts to keep down public expenditures as low as possible 
and expresses some complimentary expressions to those engaged 
in that work, ‘ but this matter has just been called to my atten- 
tion and it seems so important and desirable, I hope it will 
be possible to make provision for it ’ I know, I know that the 
most ancient, time-worn, moss-covered things that have been 
rejected tune and time again, are placed before the Executive 
m such an attractive way that these letters come about them. 
He doesn’t know, and he can’t know ” ‘ 

The proposal of the budget reformers is that President or 
Governor shall prepare and submit a financial programme, as 
his own, for which he is wholly responsible, with the impetus 
of his official prestige to help carry it through Stourm ex- 
pounds this part of the reform as if there could be no question 
about it. “Necessanly and legally,” he says, “the Executive 
prepares the budget. The Executive alone can and should do 
this work. Situated at the center of government, reaching 
through its hierarchical organization to the smallest unit, the 
Executive more than anybody else is in a position to feel pubhc 

* N, Y Convention Doc , 15, p. 21. 
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needs and wishes, to appreciate their comparative merits, and 
accordingly to calculate, m the budget, a just appropriation 
which each of these needs and wishes deserves Others may 
know certam details as well, possibly better than the Executive, 
but nobody can have so extensive and impartial tow of the mngs 
of these details, and no one can compromise the conjaicting 
interests with so much competence and precision. Moreover, 
the E.xecutive, chaigcd with the execution of the budget, is 
compelled, through concern as to his future rcsponsibihty, to 
prepare as well as possible the plan ” ^ 

All this might be true of a theoretical Executive, constructed 
in the work-room of some professor of Political Science. Un- 
fortunately much of it is not true of the flesh-and-blood Ex- 
ecutives who are supposed to govern American Commonwealtlis 
or the Nation itself. The very conditions of their being prevent 
them from havmg any view at all of the great mass of the ad- 
ministrative detail Other duties are too many and the days are 
too short. The social obligations of an American Executive 
make a great demand on his time and strength In the larger 
States he is under constant pressure to attend all sorts of func- 
tions, to make innumerable speeches, to receive a great variety 
of callers on every conceivable kind of business. Pioper atten- 
tion to the appointments to be made to oflSce might well engross 
the energy of one man in some of our States. His inspection of 
the State institutions must be most perfunctory, many of the 
officials he gets no chance to meet from one year’s end to the 
other. Only the most credulous imagination will conceive that 
if he prepares a budget he will have peisonal knowledge of more 
than a small part of its details. Very largely he must rely on 
the judgment of others. 

It will be retorted that this is equally the case with the presi- 
dent of a great corporation. Advocates of the budget frequently, 
unnecessanly, and dangerously thus call on the lessons of com- 
merce and industry to fortify their arguments. As a typical 
illustration, take the suggestion of a parallel made by Vice 
President Charles D. Norton of the First National Bank of 
New York Said he. “When the president of a large business 
corporation goes before the annual meeting of his stockholders 
or directois, he makes a statement of the assets, the liabilities, 
the surplus and the profits of the year. The figures are so dis- 
^ Iten6 Stourm, The Budget, T Plazmski, tr , 53 
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played that they will tell their own story and show the results 
of the year’s operations He states what his plans are for the 
next year’s work, whether he wishes to expand or contract the 
business, what he wishes to spend m permanent impiovements; 
what new capital he needs, and how he proposes to laise it He 
is ready to answer questions and to explain his plans and pohcics 
That statement is his ‘budget ’ If approved, it becomes his 
program for next year’s nork If the natural businesshke re- 
lation which exists between the head of a private business and 
his directors and stockholders can be created between the 
Governor and the Legislature, and if this relation can be defined 
in the Constitution of the State, a budget system ill certainly 
be the logical outcome ” * 

The basic objection to this is that democracy assumes as 
wiser for the public interest a course of proceeding directly the 
reverse. Democracy works from the bottom up, not from the 
top down It accepts leadership but icluctantly and with strict 
hmitations Private business extols and glonfies leadership 

Mr. Norton went on to say “Our Federal, State, and munic- 
ipal charters have surrounded government e.xocutives with 
fantastic regulations which, if applied in private business, 
would certainly wreck any enterprise dependent for its existence 
on yearly profits ” This calls for emphasis on another diver- 
gence, one of great importance The public business does not 
depend for its existence on profits at all In constitutional 
theory it would transcend its functions if it made any profit 
whatever It is a mutual benefit society and its success is 
mcasuied by service, not by dividends Therein may be found 
the one great argument for public ownership and operation of 
utilities, for government permits and approves the performance 
of much service that by commercial standards would be ad- 
judged unprofitable, but that is really for the common welfare. 
Keeping off such debatable ground, it is clear that m the func- 
tions already common, government is not a profit-making 
enterprise 

Wheie service, and not profit, is the paramount consideration, 
it may very well be that the views of the associates would be 
more easily pressed and moie seriously considered than m an 
organization based upon the theory that for the sake of money 

‘ Conalituhondl Proiiaton for a Bvd'/et, to the .4.cademy of Political Science, 
New York, November 19, 1914 
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gain the members may wisely make a few of their number 
trustees for the time being, with complete, uncontrolled ad- 
ministrative authority vested in one m.q,n 

StiU anothei diffeicncc between the Executive of State or 
N&tion and the President of a corporation, is to be borne in 
mind Ordinarily the corporation enters but one field of en- 
deavor and its President not only is expected to be, but actually 
can be, an expert m that field State and Nation enter a hun- 
dred fields of endeavor, with the greatest diversity of scientific 
requirement. Solomon would not be wise enough to master 
them all It would be follj'^ to expect President or Governor to 
be foremost or even skilled at the same time m penology and 
agriculture and irrigation and education and sanitation and 
mihtaiy science and insurance and a hundred other things 
more or less uni elated 

The same considerations make it hard to accept the view of 
a kindred phase of the situation taken by the foremost American 
exponent of the budget. Professor F A Cleveland After de- 
claring that a budget is to self-government what the proposals 
contained in the annual report of the president of a coiToration 
are to the board and stockholders, he goes on to say “The need 
for an exact statement of these pioposals is to be found m the 
fact that the Executive is the one responsible for carrying out 
the details of administration ” ‘ 

Is it true that because a man is responsible for executing a 
project, he should be responsible for designing it’ Have the 
architect and the contractor no different functions? Is the 
contractor necessanly the best architect’ 

In this matter of “responsibihty” great confusion prevails. 
Few words arc nowadays moie abused To paraphrase Madame 
Roland “Responsibility, what crimes are committed in thy 
name'” Responsibility implies pumslimcnt What could be 
more unjust, more cruel, than to require real responsibility of 
President or Governor for the whole operation of government, 
to deal out punishment for every incapacity, every inefficiency, 
every failure’ Amencan common-sense never has accepted, 
never will accept, any such idea. We do not choose our Ex- 
ecutives with it in mind , we do not pass judgment on them with 
it in mind A political party mav be put into office in the hope 
that it will better administer affairs, or be turned out because it 

^ Organized Dcmocratu, "l.'iG 
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has badly administrated them, but the question is always one 
of totals, not of details Only in the rarest instances do we 
punish any Executive because of the shoitcommgs of minor 
officials. Broad policies may and should determine the fate of 
President or Governor, but his personal fortunes ought not to 
rest on the work of administrative agents 

Unless our system of government is radically unsound, a 
President or Governor must be assumed to be the most likely 
to reflect the popular will on broad questions of public policy 
that directly affect the whole electorate, the questions upper- 
most in political campaigns It follows that a proposal emanat- 
ing from President or Governor on a broad question of public 
pohey, such as old age pensions, or pubhc ownership, or the sales 
tax, IS weightier than if coming from any other source In 
matters of administrative detail, however, the probabihties 
favor the judgments of others, and notably of the administrators 
who hy long service or special training have become experts 
in their particular fields of administration, as well as the legis- 
lators who by years of work on this or that committee have 
become familial with its particular problems It may also chance 
that a private citizen who has never held public office will bo 
better informed concerning a public need than any legislator, 
administrator, or executive. Taken by and large, in matters of 
administrative detail I should rank foremost the probabilities 
of wise suggestion by administrative officials; next, legislative 
committee chairmen, thirdly. Executives, fourthly, the mass of 
legislators, with the judgments of piivate individuals vaiying 
too much in worth to permit even an average. 

Departmental Initiative 

Origmatmg by the Departments is the method that leads 
to by far the greater part of our public expenditure As a matter 
of procedure, and sometimes by constitutional requirement, 
their reports, usually the basis for action and often contammg 
specific suggestions or requests, are submitted through the 
Executive, but he rarely adds the weight of his own opinion. 
This makes of little consequence the fact that in the national 
government the Treasury has permission to report directly to 
Congress At the very beginning the treasury was put on a 
basis of especial prominence, by the law of 1789, and Congress 
speedily began asking Alexander Hamilton for advice, which 
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he was far from reluctant to give. Men who differed with 
hlamilton did not relisii this and when in 1795 through the 
efforts of one of them, Albert Gallatin, the Committee on Ways 
and Moans was established, it vas designed to be a check on 
the Secretary of the Treasury rather than an agency for co- 
ordinating the financial policies of the Treasury and the House. 
Full cleavage could not last long, for their interests had too 
much in common, and there is evidence that in 1796 the two 
were beginning to work together.* In 1812 Calhoun complained 
about the relationship. "What, sir, constitutes a feature in the 
report still more extraordinary and objectionable, is the ap- 
parent understanding between the Committee and the Treasury 
Department They coyly refuse to recommend any positive 
act of legislation, w hile they indirectly mtunate w hat they ex- 
pect the Secretary of the Treasury to do " - 

In 1878 the Speaker laid before the House a communication 
from the Secretary of the Treasury, stating that discussion as 
to a reduction of taxes on spirits and tobacco had resulted in a 
decrease of revenue, which might make necessary the imposition 
of further taxes by Congress Carter H Harnson made the 
point of order that the Secretary was not authorized to recom- 
mend legislation to Congress except when his views had been 
requested by one House or the other, but the Speaker overralod 
the point on the ground that the statutes required the Secretary 
to give information respecting matters appertaining to his office. 

Nowadays the constitutional privilege of the Secretary to 
make direct report has no practical result, for the Secretary is 
no more hkely than any other Cabinet member to advise any- 
thing known to be distasteful to the President As a matter of 
fact aU the Secretaries have virtually a free hand in making 
up their estimates Notlung mdicates that a President ever 
concerns hmisolf seriously with them, unless in the broadest 
sort of way on questions of general policy. By and large the 
same thing is true of the State Executive In Massachusetts, 
I know, the great bulk of the appropriation springs from the 
advice of Departments, Bureaus, Boards, and Commissions. 
Nothing leads me to think that is not the case in every other 
State 

The valid criticism on the unrestrained initiative of Depart- 

^ Balph Volnev Harlow, The History of Lieoislatvse Methods vn the Period before 
182S, 2.37 

* Annals, 12th Congress, 2nd session, 316 
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ments is that each tends to magnify its own consequence. 
Naturally, inevitably, the specialist thinlcs his own specialty 
all-important Self-interest, the most powerful of human mo- 
tives, impels him to try to enlarge the scope of his powers and 
activities Furthermore, he is tempted to ask foi more than he 
really needs, in the expectation that lus full lequcst will not be 
granted anyhow “'What we need in this country,” well said 
Eepiesentative Claude Kitchin when the Federal budget w'as 
adopted, “is a budget system for the Administration, to keep 
them from spending so much ” 

Not only is the head of a Department hablc to misjudge lus 
own deserts, but also he is unfitted to determine those of other 
Departments For this reason it would be unwise to pay heed 
to proposals for putting the w'oik of prepanng a State budget 
on any official below the Governor holding a position aheady 
in existence The probability is that such an official will not 
usefully recommend in the matter of expenditure for purposes 
not already covered by statute Such officials are supposed to 
be chosen to execute existing law', not to advise new' law Ac- 
customed to work in a single field, each of them has no paiticular 
acquaintance with matters beyond its borders They are ex- 
pected to have little or no sympathy with the province of other 
officials The State Auditor, foi example, is in tlicory a book- 
keeper piimarily, the State Treasurer, a cashier It is for this 
reason that any sort of Board made up of State officials is 
almost invariably a failure There is no reason w'liatevei to 
expect such a Board would do w'ell at budget making 

Furthennore the system of choosing administrative officials 
by ballot often puts into office men without any special quahfica- 
tion for the work expected of them Not rarely these offices 
are the last resort of men w'ho have proved their incapacity in 
commercial or professional life, and turn to pohtical acquaint- 
ance for a livelihood In too many cases their offices are looked 
upon as sinecures, the rew'ards of political prowess Until these 
offices are filled by appointment there is no certainty that their 
occupants wiU be of any help in meeting the financial pioblems 
of the public. 


Individual Initiative 

Departmental initiative is not the spot on which criticism 
is commonly focused. The cntics devote nearly all their energies 
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to the compai atively small part of appropiiation that springs 
from independent initiative as averred to be exercised on the 
floor of legislative assembhes. Thereby the public has been 
grossly deceived Another result has been that budget reformers 
have not infrequently lost the sense of proportion. 

"Pork-bairel” is the epithet that has done the mischief Its 
implication is that legislators put their hands into a metaphorical 
barrel and pull out “pork” vuth which to satisfy the ravenous 
appetites of gicedy constituents Chiefly has the slander been 
aimed at Congress by reason of two appropriation bills — one 
for the improvement of nvors and harbors, the other for the 
erection of public buildings The charge is that untold millions 
are wasted despite the protest of the few honest men in House 
and Senate, against the advice of the government experts, and 
to the abhorrence of the whole administration 

What are the facts? 

When a Congressman thinks money should be spent on a 
nver or harbor in his District, he must first persuade a com- 
mittee to recommend and the House to agree that a survey 
shall be made This must be repeated m the other branch. 
If that were the whole story, there might be just cnticism, for 
so far attention to the project will have been largely perfunctoiy. 
The story, however, has only begun. Now comes the technician, 
assumed, and usually with nght, to be expert, unprejudiced, 
disinterested, honorable The Chief of Engineers of the War 
Department, through his staff, which is composed of capable 
engineers, directs a preliminary examination to be made by a 
district officer If this officer is convinced by his ex.amination 
that the project would be useful and probably ought to be under- 
taken, then a regular survey is authorised, followed by an esti- 
mate of cost If the rcpoit is again favorable, it goes to the 
Board of Engmeeis for Rivers and Harbors, consisting of seven 
men, a Brigadier General, Colonels, and Majors, all of practical 
experience in this field Thev make careful examination If 
they in turn favor, then report must be approved by the Chief 
of Engineers before recommendation will be sent to Congress 
by the Secretary of War Departure from this normal pro- 
cedure, due to the exigencies of depression, will presumably 
end with better times 

The special committee that in 1919 studied the budget 
question was made up of some of the ablest men in the House, 
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men of long experience and the highest standing. They were 
agreed that not in their time had a single expenditure for im- 
provement of river or harbor been advised by the Committee 
on Appropnations unless it had been recommended by the army 
engineers and approved by the Secretary of War. Further, 
several of the members could not recall a single instance wheie 
by amendment on the floor of the House an item had been in- 
serted for a project that had not been surveyed and recom- 
mended by the engineers and approved by the Secretary 
Chairman Good thought a few items had gone m on the floor, 
but negligible m amount Senator Jones of Washington, dis- 
cussing the matter, October 17, 1918, said the Commerce Com- 
mittee of the Senate had a rule that no item should be put into 
a River or Harbor bill unless recommended by the Depart- 
ment, and that although ho had known of some instances u here 
the rule had not been followed, they were very few. 

The slate has not always been so clean m the matter of public 
buildings Postmaster General Meyer wrote to Professor Ford, 
February 26, 1909 “As a general rule, in the preparation of 
Public Buildings bills the executive branch of the government 
is not consulted with respect to making appropriations for the 
new pubhc buildings At the last session of Congress more than 
twenty milhons of dollars wore appropnated for the exclusive 
use of post-offices in the smaller cities and towns, i\hcre the 
Department had made no recommendation for new buildings ” ^ 
Since Mr Meyer made that statement, the situation has bet- 
tered. In the Budget hoanng ton years later members of the 
committee classed public buildings with nvers and harbors 
when they said they could recall few if any instances of ap- 
propriation v ithout previous departmental estimate and recom- 
mendation More than that, James R. Mann asked on the floor 
of the House December 11, 1918, if it was not a fact that every 
year the estunates for pubhc buildings and nvers and harbors 
vastly exceed the appropnations made by Congress, to which 
William P Borland replied that m his expenence always, with- 
out exception, the approved projects for these things coming in 
from the Departments had exceeded what Congress was willing 
to grant. The two agreed that the Committees on Appropria- 
tions confined its attention for the most part to reducing or 
cutting out items for which estimates have been submitted by 
the Departments 

* H J Ford, Ihc Loat of our Naiiontd Goicrntront^ 131 
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If any muck-raker, forced to admit that the Committees on 
Appropiiations do good Moik, persists in the delusion that 
against its advice large additions are carelessly made on the 
floor of the House as a result of log-rolling, importunity, friend- 
ship, or any other cause, let him be told that the records for 
many years show that the net mcrease of appropriations on the 
floor, beyond the Committee reports, has been less than one 
tenth of one per cent 

Totals ought to prove the case. In the hearings before the 
special committee on the budget it was brought out that in the 
twenty years before the World War Congress had appropriated 
$.595,000,000 less than the admmistrative estimates. Shaving 
and saving went on even after the budget system had been 
estabhshed In the next dozen years there was total net re- 
duction to the amount of 3479,171,314 14. Omitting the first 
of these years because abnormal by reason of the financial 
aftermath of the war, and the last two by reason of abnormal 
financmg due to the depression, the remainmg nine (fiscal years 
1924-1932 inclusive) showed net reduction averaging $11,390,- 
101 66 a year. 

If the muck-raker persists in flouting figures and counting as 
for naught the testimony of men who know, bear in mind that 
if every dollar spent in the direction most criticized had been 
spent uselessly, against the advice of the experts, yet would the 
iihole amount wasted fail to justify the weight given to this 
class of expenditure in the reckless abuse of Congress that has 
done so much to shake public confidence in representative 
government Up to the time of the Great War the total ex- 
penditure for construction, extension, and repair of public 
buildings under the Treasury Dopaitment, including post- 
oSices, marine hospitals, quarantine stations, court-houses, and 
miscellaneous buildings, amounted to only about three quarters 
of one p»er cent of the total expenditure of the nation. 

Whatever the joint blame, remember that insofar as Presi- 
dents have signed these biUs, they have shared the responsi- 
bility. Claude Kitchin pertinently told the Budget Committee 
he had never known a P*rcsident to veto a bill because it was 
appropriating too much. Since he had been in Congiess (twenty 
years), it had been one long contest between the Committees 
on Appropriations and the Administration, the latter urging 
larger appropriations and Congress insisting on cutting them 
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down. Contrast this with the statement made by the English 
Committee on National Expienditiiie in 1918, that there had 
not been a single instance in the last twenty-five years when the 
House of Commons by its own diicct action had reduced on 
financial grounds any estimate submitted It is indeed to be 
remembered that an English Cabinet is the chief executive 
committee of Parliament, virtually its Committee on Appro- 
priations, but it is also the Executive Board — a blending of 
functions not ahiays borne in mind by our budget refoimers. 
The administiativc element is sme to predommate ulien ap- 
propriations aie concerned. It can haidly be questioned that 
the money of England is raised and spent by her administrators 
as such Surely it would have Iiecn unfortunate if our borrowing 
of the budget system from England had been followed by such 
almost servile acceptance of the executive pleasuie That would 
have justified the appichensions of those who predict that 
proportionately as tlie initiative of an Administration is strength- 
ened, the interest and zeal of the legislative branch will wane. 

A few classes of expenditure measuies, conspicuous among 
them what aie known as special or piivate bills, have liithcito 
been almost wholly oiigmated by members of the lawmaking 
bodies or by piivato citizens exercising the right of petition 
Many bioad que.stions of public policy have started Irom the 
same source It is the n isclom of permitting such origin that is 
one of the points lirought in issue by some though not by all 
the advocates of budget refoim The allegation is that individual 
initial ive is unlikely to conduce to the common n clfare bccau.se 
it IS generally narrow and selfish in its purpose Thus President 
Lowell of Harvard, arguing bcfoic a committee of the New 
York Convention of 1915 that Governors represent the public 
interest, averred that Icgislatois leprescnt individual interests. 
Doubtless he did not mean anything quite so extreme as this 
sounds It IS true that many legislators think it their paramount 
duty to represent the inteiests of their own localities, but that 
IS not true of all legislators. Every legislative assembly contains 
some men who put the geneial welfare first. Commonly they 
arc strong men and often their influence is controlling. 

Furthermore, when Mr Lowell said a budget is a pubhc 
matter, “ not a collection of private matters,” with the implica- 
tion that the proposals of indmdual members arc private mat- 
ters, did he not make a somewhat violent assumption? A budget 
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IS a grouping of items — of units and fractions of units. Does 
one of these units or fractions of units cease to be public and 
become private because of its origin? Is it transformed from 
private to public because Commissioner Smith or Representative 
Brown suggests it through the Executive mstead of direct to 
the Legislature? Is a bndge carrymg the highway over Mill 
Creek not a public concern? And what is there private about a 
building for a post office or a county court? 

Another university President, F J Goodnow, of Johns 
Hopkins, Idcewisc an adept in pohtical science, under the same 
circumstances approached tlie subject also from Mr Lowell’s 
point of view, dwelling on the irresistible tendency, to his mind 
cnc of the most dangerous tendencies of popular goveinment, 
toward useless expenditures in localities for the purpose of 
increasing locally the influence and standing of the Representa- 
tives in the Legislature. An offset to this tendeney he thought 
could be provided only by having the estimates determined 
upon befoic they are submitted to the Legislatures, by some- 
body who is icprescntative not of this locality or of that locality 
but who is icprescntative of the State as a whole And there- 
foic it seemed to him an absolute necessity, if we are to keep 
down the expenditures of the State goveinment, which are in- 
creasing at such a tremendously rapid rate, that we must pi ovido 
to check the tendency of loeahtics to demand the expenditure 
of State money for local pui poses, and purposes that are not con- 
sistent with the interests of the gencial State as a whole. 

Hoie IS to be observed llic assumption that the increase of 
pubhc expenditure, at such a tiTnicndous rate, is per se inde- 
fensible It IS the common assumption of the cntics, but is it 
valid? AAflio has shown that them is anything inherently wrong 
cr even rash in the desire on the part of a people to do moie 
work co-operatively? If the citizens conclude it is for the general 
welfare that piivate activity shall be further replaced by public 
activity in the support and care of the sick, the crippled, the 
infirm, the aged, the insane, the degenerate, does then decision 
m and of itself shon folly? It is a remarkable fact that the critics 
are constantly generalizing about the waste of rndhons on 
millions of the pulilic funds, yet when called on to specify, rarely 
can name classes of outlay they would abandon Here and there 
tliey may point out instances of extravagance There is much 
inefficiency in the conduct of pubhc affairs, no doubt. Yet it 
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has not been shown that on the whole the vast spread of co- 
operative activity in the last generation has been unprofitable, 
unwise, or dangerous There arc those of us who believe that 
public schools, libraries, parks, highways, boulevards, harbors, 
buildings, and ah other co-operations are proofs of an advancing 
civihzation. In Avhat does the stone age more contrast Avith 
ours than in respect of the capacity of men to work together? 
And why should not the enoimous increase m the wealth of the 
world brought by the inventions and developments of the last 
hundred years, be in ever-growing measure used jointly for 
the common ivelfare? 

However, no candid observer will deny that the system of 
individual initiative uncontrolled does bring mto legislative 
bodies certain serious evils A large assembly is not a fit body 
to measure respective ments. It is too cumbersome to apply 
the yardstick or use the scales It gives too wide an opportunity 
for an enthusiastic proponent possessed of energy, skill, and 
audacity, to accomplish his personal desire without regard to 
other public needs The result is that the most active and the 
most noisy, not the most deserving, benefit The trivial matters 
are often magnified to the cchpse of problems having far greater 
real unportance 

Worse yet, the baser springs of human natuie are brought into 
play Unbridled self-interest prompts some men to raids on 
the treasury meant chiefly to further their political fortunes. 
Such men work to ensure re-election or promotion by getting 
something for their constituents, httle matter what. Foi getting 
public duty and their oaths of office, they baiter their votes 
in return for votes, and log-rolhng breeds its baneful progeny. 
The power of the “boss” and the “machine” and the “organiza- 
tion” grows with the ability to dispense favors m the shape of 
appropriations, or to punish opposition by their refusal Al- 
though all these evils do not develop in all our assembhes, and 
where found vary greatly in degree, their total of mischief is too 
senous to be swept aside. It is of vital consequence to crush them 
where they e.xist, to keep them out where they have not yet 
entered. This alone is enough to justify the curbing of individual 
initiative, or at any rate to coimteract its evils by orderly 
processes. 
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Co-ordinating the Finances 

The budget reform contemplates improvement both in the 
initiative and in the processes following Before RYaminiTi g the 
changes suggested, it will be useful to determine if we can 
what are the purposes to be accomphshed. To that end let us 
eliminate more of the needless or dubious argument 

Cntics often lay too much stress on w hat President Hadley 
spoke of as the “lack of co-ordmation” under the present 
system ' As a type of famihar dogmatism on this point, take 
two sentences from E. E Agger “Divided responsibility in 
budget matters renders a scientifically equilibrated budget 
practically impossible This particular criticism is such a com- 
mon one and so obnous that a mere statement of it is sufficient ' ’ ® 
Yet it may be questioned whether the criticism has anj' valid 
ground whatever. It is not dmded responsibilit3’' that makes 
“a scientifically equihbrated budget” impossible; it is the nature 
of government No system can secure such a budget, no sj'stcra 
ought to secure such a budget Modern government tncs to 
meet a thousand social needs They differ as the pear and the 
plum, the tulip and the pansjq the song and the statue They 
have no common factor, no homogenoitj’’, often not even relation- 
ship. Only in the roughest wav are comparisons pos.siblc. We 
may say that provision for health is more important than pro- 
vision for pleasure, that the development of industry sliould be 
preferred to the development of art. But scientific adjustment 
IS hopeless 

AMiat actually takes place in American legislative processes 
IS that when the total of appropriation bids fair to result in a 
tax increase larger than the people are hkely to stand without 
partisan revolt, whoever has the authonty starts in to pnme ■ — 
sometimes the President or Governor by the use of the veto, 
scmetimes the legislative committee by cutting down or cutting 
out items of the general appropnation bill, or the legislative 
leaders by killing special appropnations. This is of course quite 
unscientific. It is the crude, me.xact method of all legislative 
procedure. It is the survival of the strongest, not necessarily 
of the fittest So far as a budget betters this by throwing 
merit into the scale, whatever helps the determming of merit 

^ World's Workt Dec , 1915, p 198 

* The Budget in Am Commo7iwealthBt Col. Univ. Studies, xxv, No. 2, p. 70 
(1907). 
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is worth while, but it is a vain hope that a budget wiH do more 
than lessen somewhat the irregularities of public economy. 

More illogical is the widespread demand that expenditure 
shall be co-ordinated with revenue The readiness with which 
this demand has been accepted is most remarkable. It has 
become almost a commonplace m the language of the reformers. 
They rank it high in the scale of the changes that must be made 
if the country is to be saved Thus when the members of the 
National Economic League — a large number of thoughtful 
men in various parts of the country — were asked in 1915 
to show by vote what they deemed to be the questions of great- 
est importance before the country, of the twenty issues thought 
to be of paramount consequence, the ballot put in fifth place 
the “National Budget,” which was defined as “the introduction 
of a scientific budget for the purpose of showing the relation- 
ship between national revenue and expenditure ” 

The state of mind this indicates is more English than Ameri- 
can In a country like England where until recently govern- 
ment has been almost entirely m the hands of the wealthy 
classes, the aristocracy, it has been natural that revenue should 
take the foremost place The lawmakers have been more con- 
cerned over taxation than expenditure Those Amencan writers 
who think English institutions piefcrable, have viewed iiitli 
alarm our tendency in the opposite direction We look first at 
details, letting aggregates take care of themselves We decide 
in each particular what we think we ought to have, and wo add 
our sepal ate decisions to find out what shall be the total of 
taxation. To be sure, in England details are studied, and here 
we do not forget the importance of aggregates, but in each coun- 
tiy respectively these are the secondary considciations, in theory, 
though as a matter of fact I surmise the English nowadays 
worry as little as we do about cutting the coat to suit the cloth. 

Foremost among those who wish us to adopt a “responsible 
government,” the English cabmet system, has been Woodrow 
Wilson One of the arguments he advanced for that system in 
his book on “Congressional Government” was our failure 
to co-ordinate revenue with expenditure “There can be no 
doubt,” he said, “that, if it were not for the fact that our reven- 
ues arc not regulated with anv immediate reference to the ex- 
penditures of the goveinmenl, this method of spending accord- 
ing to the suggestions of one body, and taxing it in obedience 
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to the suggestions of another entirely distinct, would very 
quickly bring us into distress, it would unquestionably break 
down under any attempt to treat revenue and expenditure as 
mutually adjustable parts of a single, uniform, self-consistent 
system. They can be so treated only when they are under the 
management of a single body, onl5'^ when all financial arrange- 
ments are based upon schemes prepared by a few men of trained 
minds and accoidant principles, who can act m ith easy agreement 
and with pcifect confidence in each other ” ^ 

In 1909 Congress enacted that when the Secretary of the 
Ticasury transmitted his estimates, he should send a copy to 
the President, who was thereupon to advise Congress “how' m 
his judgment the cstimaiod appropriations could wuth least 
injury to the public service be reduced so as to bring the ap- 
piopriations wnthm the estimated revenues.” Not only Mr 
Taft disregarded this injunction, but also Mr Wilson Perhaps 
when the cntic became Piasident, he still adhered to the con- 
viction that only ins full programme of unification would ac- 
cemphsh anything 

With the tiemcndous outlays that accompanied the battle 
against the great depression which continues at this WTiting, 
came vital need to recognize the kernel of truth wnthm Mr Wil- 
son’s somcwdiat exaggerated averment that “our revenues are 
not regulated with any immediate leference to the expenditure 
r f the government ” Our nation could not have continued 
through neaily a century and a half if revenues had not con- 
formed to expenditures, however roughly Failure to achieve 
this promptly is the reason for the present demand, “Balance 
the Budget ' ” Not for a moment w'ould I question the validity 
of that demand The political issue is whether at once the thing 
shall be done by reducing expenditure or by increasing revenue 
Here we are not considering object but mechanics 

Since lilr Wilson as author set the pace, it has been common 
to meet in criticisms of our legislative processes such statements 
as, “Our income is raised by one set of men, our expenditures 
are applied by another ” That particular sentence follows 
soon after this in an essay by Alfred Pearce Dennis, on “ Our 
Changing Constitution,” in the Atlantic Monthly for October, 
1905- “The central, vital weakness in our legislative system 
is its lack of unity and coherence.” Many another complaint 

1 Congressional Government, ISO 
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to the same effect could be quoted All seem to take it for 
granted that something vicious here lies Yet none of them 
appear to have reflected that a State oi Nation spends what 
it chooses; the income is considered aftenvard, and there is no 
compelling reason why its details should be dcteraimed by the 
same body of men 

Here again the lessons of the commercial world or of individual 
experience are mischievously misleading A business firm or 
corpoiation expects to invest all its capital Most individuals 
spend aU or nearly all their earnings On the contrary, a State 
or a Nation impresses but a small part of the capital within 
its borders, spends but a minor part of the income of its citizens. 
In practical effect its resources compared inth the needs now 
viewed as normal by men who are not Socialists nor Com- 
munists, are limitless. No total of ordinary expenditure likely 
to meet with acceptance would approach the limit of resources. 
Therefore the really determining question for State or Nation 
IS never, “Can we afford it^’’ — but it is, “How badly do we 
want it? ” 

If the amount of public revenue is a matter of will, may be 
determined at pleasure, and if the amount of expenditure ought 
to be co-ordinated with re\cnuc, making the determination of 
revenue the piecedcnt consideration, it would follow that State 
or Nation must decide how large a proportion of the total of 
individual revenues can with wisdom be spent co-operatively. 
This means a fixed maximum for co-operative expenditure. 
Would that be desirable? To put it concretely, would it be wise, 
for example, to say that in no case will we take for ordinary 
outlay more than ten per cent of the total of individual earnings? 
Why ten per cent rather than five or fifteen? Or supposing by 
some marvel of logic we might satisfy ourselves that at the 
moment ten per cent is the precisely correct figure, how shall 
we know that next year it ought not to be changed to eleven 
or nine? According to the Statistical Abstract of the United 
States, our per capita wealth grew from $307 G9 in 1850 to 
$1,981 in 1932, it is estimated. There is every reason to expect 
it will keep on growing, but prediction as to the ratio, and a 
financial program based on that prediction, would be idle. 
If the people wish to pool for the common ivelfare a steadily 
growing part of their steadily growing wealth, why should they 
not? We can go very far in that direction and still leave to each 
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individual for his private needs and pleasures greatly more than 
his fathers had 

Yet most men rightly feel that the clement of caution and 
prudence should affect our decisions How to give it due weight 
IS our problem At present we rely mainly on the conflict of 
instincts within the legislative body Any one who has studied 
the psychology of a Legislature must have observed that the 
potently restraining influence is the total of expenditure, not 
the detail. What the fear of God is to the sinner, the feai of the 
tax-rate is to the legislator I watched the tax-rate in my com- 
munity grow by one-half in twenty years, saw the direct State 
tax double in ten years. Nobody ever suggested going back 
to the expenditure of ten or twenty years before. In other 
words, nobody argued that the danger point had been passed 
at some distance back The cautious thought it had been reached 
at the preceding session; the venturesome thought a httle more 
might be wisely spent. The pressure for advance in specific 
directions met the pressure to hold back, impetus met inertia, 
with the result of com'se that the stronger prevailed 

It IS possible to conceive that some day impetus may get 
much the better of inertia. The singularly successful balance 
hitlierto preserved between the centrifugal and the centripetal 
forces working on our sphere of government may yet be de- 
stroyed, and the alarmists have been predicting such disaster 
if we do not reform our ways Note, for example, what Professor 
H J Ford had to say in his book on “The Cost of Our National 
Government” (p. 5) “With expenditure e.xempt from control, 
bankruptcy is, of course, onlj’" a question of time in any business 
public or private ” The flaw is in the implication that pubhc 
and private business are on the same footing. By “bankiuptcy ” 
we mean, according to the dictionaries, the state of a man whose 
business is stopped and broken up, because he is utterly in- 
capable of carrying it on, because he is unable to pay all debts. 
Nothing of that sort appears when the only need is to raise more 
money and it can be raised So far that has been the only need 
W'lth the public business of om' own country and we have not 
even approached the exhaustion of our resources To be sure, 
at this writing, after some years of great depression, some of 
our municipalities and counties are nominally bankrupt because 
they cannot at once meet their obligations, but that is because 
of restrictive constitutional and statutory provisions beyond 
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quick and easy change, not because of exhaustion of re- 
sources. 

It IS the fear of bankruptcy, or at any rate of unwarranted 
extravagance, that has led a third of our States to put a con- 
stitutional hmit on the State tax The piotection is of doubtful 
expediency If an 3 rwhere such restrictions are wise, it must be 
in the case of city government Yet in my own State of Massa- 
chusetts after a long test of limits on municipal tax rates they 
were in 1913 abolished (except foi Boston), as part of a move- 
ment for lefoiming municipal finance. 

As a matter of fact figures showing the increase in the cost of 
State government are not necessarily so alarming as they look 
Especially is this the case when they arc given in peicentages 
The basic figure of the percentage may have been so small 
that percentage in ci ease means httlc It is time that half a 
century ago State expenditmes were relatively insignificant 
when compared with those of nation and municipality To 
start the computation with them and with no explanation of 
this, misleads Furthermore, no small part of present-day 
State expenditures are of a sort formerly incurred by lesser 
divisions — cities, towns, counties — in whole or m part The 
transfer of the activities concerned to State or Federal control, 
brings in a confusing factor 

Anothei of the delusive arguments for the budget has 
rested on the vain hope that a systematic presentation of the 
financial piogram will secure the help of public scrutiny and 
criticism It IS to be doubted if any man with experience in 
public life shared the confidence of Professor Cleveland w'hen 
he said of the budget: “It provides for full publicity in review 
and discussion of plans, and through this enables the people 
themselves to follow discussion and criticism, and makes the 
electorate effective in determining whom they shall trust with 
the conduct of affairs ” ‘ 

Equally chimerical in the eyes of the doubter was Charles 
Wallace Collins, writing in the Sovih Atlantic Quarterly for 
October, 1916, and holding that the budget would give the 
people a concrete plan for cnticism and discussion. “It would 
bring their public business home to them What is now a mys- 
tery to the aveiage man would become a topic of daily conversa- 
tion. The sovereign citizen would be in a position to keep a 

^ The Neu) Repuhhe, July 22, 191G 
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closer watch on his pubhc servants Efficiency and economy 
would be practiced and democracy furthered on its way.” 

That at least some of the really serious work of Legislatures 
and Congresses might become again “a topic of daily con- 
versation” IS a consummation devoutly to be wished, but why 
take tune for dreaming of it'i* The newspapers, edited by keen 
men whose very livelihood depends on publishing what the 
soveieign citizcm wants to read, rarely now describe or discuss 
m detail the serious doings of our legislators The newspaper 
judgment is that the sovereign citizen takes no interest in these 
doings and will not read about them Ordinarily no information 
reaches a constituency regarding the action of its representative 
on any proposed expenditure. At remote intervals a community, 
beheving itself overburdened by taxation, will rise m its majesty 
and blindly smite anybody it can reach. Then it relapses into 
indifference No tabulation of dreary figures will have any 
charm for Mr. Average Citizen Better put “Publicity” up 
on the shelf with “Responsibihty.” 




CHAPTER XIII 

STUDY AND PREPAEATION 

FoRTtiNATELY it IS not nccessary to rely on false analogies or 
mistaken conceptions in order to prove the desirability of the 
essential parts of the budget reform. Apart from all question 
of initiative, the utility of preliminary study and systematic 
presentation is enough to win the case. 

Preliminary study is the only way to meet the conditions of a 
legislative session. These do not permit adequate investigation 
Time IS lacking ]\Iany members, especially in the Legislatures 
of States cursed by the rotation system, are quite unfamihar 
v ith the problems. 

That an orderly, comprehensive statement of financial re- 
sources and needs wiU be of value cannot be denied It will 
help toward intelligent study Governor Whitman was right 
M hen he said that a large part of the confusion in the administra- 
tion of State finances has resulted from a lack of intelligent study 
and not from any inherent desire of our legislative bodies to 
do things improperly or incorrectly ‘ The science of accounting 
has inestimable value in the way of enlightenment Systematic 
presentation illuminates. It should come at the opening of the 
session and therefore ought to be prepared in advance. 

The budget system now m favor contemplates combining 
investigation and presentation. How this may best be done, is 
still matter of discussion and experiment, but we are making 
progress toward agreement Action began when about the 
middle of the last century the problem became serious because 
the people entered that new field of joint activity which is the 
remarkable phenomenon of our time. With the increase in co- 
operative expenditure that has now attained such formidable 
proportions, came the necessity for regulating its processes 

Maryland appears to have taken the first constitutional step, 
a short step, to be sure, yet a beginning In 1851 it directed 
that the Comptroller should “prepare and report estimates of 
the revenue and expenditure of the State ” Alabama in 1867 
approached the problem tentatively from a different angle, 

* New York Herald, January 21, 191G. 
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requiring the cffieers of the Executive Department and of the 
State institutions to report to the Governor five da3^ before a 
regular session of the Assembly, the reports to be transmitted 
mth his message In the following year Floi ida appLed the same 
idea when creating “a cabinet of administrative officers,” to 
assist the Governor Each officer was to report to the Governor 
not only the receipts and expenditures of his office, but also 
“the requirements of the same,” and the reports were to go to 
the Legislature with the Governor’s message Illinois in 1870 
said the Governor should “at the commencement of each regular 
session, piesent estimates of the amount of money required to 
be raised by taxation for all purposes ” A number of States 
have copied this in essence In 1901, Alabama came nearer 
to a real budget, directing that before each session the Governor, 
Auditor, and Attorney' General should prepare a general revenue 
bill, to be transmitted to the House for use as the House might 
direct Howcvei , in the next paragraph, gmng directions about 
the general apiiropnation bill, no piovision vas made for hke 
pi ehminary' preparation 

Various States tned by statute to get some sort of preliminary 
sy'stemizing, but the budget idea only' slov ly crystallized Not 
until 1911 did it really' get recognition Then Wisconsin by 
statute created a Board of Public Affaiis, with one of its duties 
that of preparing a compilation of estimates This Board was 
made up of the Governor, the Secretary' of State, the Chairmen 
of the Finance Committees of Senate and House, the Speaker, 
the President of the Senate, and three members appointed by 
the President At first it did not make recommendations, but 
in 1915 the power to do this was given, together with provision 
that recommendations by the Governor might be included. 
In the course of the next five years half a dozen other States 
followed the Wisconsin plan of a board or committee for pre- 
paring a budget Illinois in 1913 diverged somewhat by imposing 
the duty on a Legislative Refcicnce Bureau, made up of the 
Governor and the Chairmen of the legislative committees 
This Bureau is in effect a recess committee engaged in accumulat- 
ing information, with the actual work done by the Secretary. 
In the same year Oregon chose the Secretary of State for the 
budget task, but gave him no power beyond that of compihng 
the estimates m sy'stematic form 

It was Ohio, also acting in 1913, that began making the 
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Governor the focus of the preparatory procedure. He was 
required to submit at the opemng of each biennial session of 
the Legislature, a budget of cuiTent expenses for the next two 
years, together with the original estimates of the vanous 
departments and officials. He began by appomting a Budget 
Commissioner, who in fact did nearly all the recommending in 
the first budget, and it went to the Legislatuie as the advice of 
that official rather than as the opinion of the Governor. This 
was concluded to be unwise and in 1917 Govcinor Cox sub- 
mitted the budget as his own Minnesota and Nebraska in 1915, 
New Jersey and Alaryland in 1916 followed Ohio m prefemng 
the executive budget, Maryland being the fiist to proceed by 
way of constitutional amendment The New York Convention 
of 1915 determined upon the same thing, by a vote of 132 to 
3, but the proposal went by the board with the defeat of the 
proposed Constitution submitted as a whole A dozen years 
later, submitted independently it was adopted, definitely fixing 
the responsibility of the Governor to prepare and support be- 
fore the Legislature a balanced budget. Massachusetts had put 
it into her Constitution by amendment in 1918. Other States 
followed rapidly and at this writing only Missouri has failed 
to adopt some sort of budget system 

A national budget was recommended in a repo' t of the Com- 
mission on Efficiency and Economy to President Taft in 1912, 
advising, in brief, that the President should annually submit a 
budget, contaimng a budgetary message setting forth the 
significance of the proposals, a financial statement, summaries 
of expenditures, revenues, and estimates, and suggestions as 
to dcsiiable changes in the laws. Details were to be furnished 
by the Secretary of the Treasury. Congress failed to act, either 
then or in President Wilson’s first term, whereupon the Re- 
publican platfoi-m of 1916 denounced the Democrats and pledged 
itself to the support of "a simple, businesslike budget system,” 
such as Mr. Taft had advocated; and the Democratic platform 
urged return to the old practice of having all appropriations 
considered by one committee, “as a practicable first step to- 
ward a budget system ” 

Not until after the War did action come In the Sixty-Sixth 
Congress a budget bill passed both Houses, but was vetoed by 
President Wilson on the ground that his constitutional preroga- 
tive was violated by the provision that the Comptroller-general 
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and the Assistant Comptroller-general, though appointed by 
him, could be removed only by impeachment, a provision meant 
to secure safe tenure of office through a long term, thus eliminat- 
ing the political factor as far as possible The bill was changed 
to meet the President’s objection and passed the House, but 
failed to pass the Senate It was promptly re-introduced in the 
next session, in its original form in the particular objected to by 
President Wilson, was passed, and was signed by President 
Harding, less punctilious on this point than his predecessor 
It wiU be seen that the tendency has been to make the Execu- 
tive, whetlicr President or Govcrnoi, the nominal, the reputed 
author of the budget Nobody expects him to be the real author 
of the great mass of the detail, but it is assumed that he v ill, 
whether or no, be what they call "responsible," whatever that 
may mean We have alreadj'^ considered some of the objections 
to having the Executive origmate financial proposals Tliey 
apply also to forcing on him the sponsorship for the proposals of 
others Admitting that he may propound new pohcies, should 
he engage in elaborating their details’ Should he concern himself 
with preliminary study of the details of policies already in force’ 
In this matter may anythmg be inferred from the well-nigh 
universal attitude of American Executives for more than a hun- 
dred ycais after democratic piinciples were put into the form of 
Constitutions’ The delegates to the Federal Convention of 1787 
said the President “shall from time to time give to the Congress 
information of the state of the Umon, and recommend to their 
consideration such measures as he sliall judge necessary and ex- 
pedient ’’ Nearly all the State Conventions gave much the same 
power to the Governor, in one form of words or another, and in 
the fen instances where the Constitutions do not specify, custom 
has established the usage. It is not uncommon for the “in- 
augural address” to state the financial situation, often accom- 
panied by recommendations more oi less concrete, but it has not 
come to my knowledge that before 2916 any American Execu- 
tive of his own accord submitted anything hke an English 
budget. In that year Governor ^Tiitman of New York sulimitted 
what he called a “tentative budget proposal," and in 1917 Gov- 
ernor Millikcn of Maine not only prepared the estimates for the 
ensmng year, but also supervised the drafting of the appropria- 
tion bill and went before the legislative body to defend his 
proposals. 
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Yet absolutely no constitutional obstacle had stood m the way 
of any Executive who might have wanted to do the thing Must 
not the inference be that a century and more of Executives 
thought it either unwise or improper? Seme doubtless thought 
it both. If others thought it desirable, expediency prevented. 
Few more striking instances of the power of custom and tradi- 
tion aie to be found Presidents Taft and Wilson were particu- 
larly outspoken and emphatic in their approval of the budget 
idea, and many Governors endorsed it Each and every one of 
them could have put in force that part of it concerned Avith 
oiiginatmg a program, but they ivaited for either constitutional 
or statutory order’s 

In explanation, perhaps in defense, it has been suggested that 
our Executives have not had adequate power for getting and 
systemizmg information. Yet had there been the disposition, in 
most eases it could have been done The more valid explanation 
IS that the E.xecutives doubtless felt such a course taken without 
express constitutional or statutory warrant would have been 
viewed as a presumptuous invasion of the Icg’slative field, and 
would have produced nothing but unpleasant friction Such \a as 
the experience of Governor Whitman of Now York When m 
the autumn of 1915 ho opened budget confeienccs, the Chaiiman 
of the Senate Finance Committee and other legislative leaders 
refused to have anything to do AMlh them, and AAdien he offered 
the tentative budget lAith his message theie rrore charges that 
he AA'as ti-ying to interfere Avith the legislative right to initiate 

In a letter to Frederick A Cleveland the Governor held that 
the existing Constitution obinously contemplated that both 
appropriation and revenue measures should onginate m the 
Legislature, and he said his submission of a tentative budget m 
an adAusory capacitv Avas as far as he deemed it advisable to go ^ 
Theie can be no question that in taking this attitude Governor 
Whitman but reflected the temper of oui political institutions 
as it Avas universally understood until within a fcAV years Now 
Ave are urged to readjust our system of checks and balances, to 
elevate somewhat the Executive, and conespondingly depress 
the Legislative. It may not be a proposal to put the cart before 
the horse So extreme a metaphor would be unfair, for an exten- 
sion of the message poAA er of the E.xecutive is not necessarily a 
pohtical revolution, but as a sign of the times it is significant and 
serious 

^ New York Herald, January 21, 1916. 
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If there are good reasons why the Executive sliould not be the 
budget-maker, wliether liccausc of tlie plu'sical burden and the 
limitations of tune and strength, or because of the uncertainty 
as to fitness, or because of the danger m enlarging executive 
power, or because of anj' other circumstance, to whom should 
we turn’ 

Should it be to the legislative branch? 

Preparatoiy vork by a legislative committee has been tned. 
This resort seems natuial in view of the fact that a finance com- 
mittee sitting dunng the session of a Legislature hasiar more 
work than it can handle well in the hoiins at command. Indiana 
began using the device to seeming advantage and satisfaction in 
1903 Departmental cstmiates n eie to be submitted to the Gov- 
ernor by October 31 After the fall elections he n as to tiansmit 
the estimates to the membere-clcct of the Legislatuic, and ap- 
point a committee of tlmee, not more than tiw of one party, to 
^■ls.t the State institutions, investigate their unmediate needs, 
and make due report Leading members were put on this cem- 
mittcc One of them usually became the Chairman of the House 
Committee on Ways and !Means, and frequently another became 
Senate Chairman of Finance In Missouri it is customary for 
the Governor, about thirty days before the session opens, to 
name a committee of one Senator and two Rcpiesentatives to 
visit the institutions, report on their needs, and prepare a tenta- 
tive budget About 1908 Virgmia began haMng the Senate Com- 
mittee on Finance convene thirty days before tlie session to re- 
ceive reports from the institutions and departments as to their 
needs and requirements ^ Such methods are embarrassed by 
uncertainty until the session begins, as to who will be on the 
finance committees The situation is awki\ ard, too, if the Gov- 
ernor chances not to be of the same party as the Ix'gislature 

New York in 1916 by statute diiected that the Finance Cem- 
mittee of the Senate and the Ways and Means Committee of the 
Assembly should sit during the recess and prepare a budget for 
the next Legislature. The six minority members of the thirty 
men on the two Committees took no part, alleging that it would 
have been useless and that they had not been invited to attend. 
The bulk of the work was done by four men — the Chairmen 
and Clerks of the Committees Indeed, if this plan were to be 
followed, the work might as well be entrusted wholly to the 
* See Gale Lowne, The Budget, Wisconsin State Board of Public AfTaira 
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Chairmen. Anyhow they will dominate. And the more who 
take part in work of this kind, the less hkehhood that it wiU be 
well done. 

Several advantages accompany this procedure It secures the 
benefits of expcnence and mtcicst It escapes the bureaucratic 
atmosphere. It permits personal investigation, visits to the in- 
stitutions and public woiks, inquiry on the spot It puts the 
buiden on men iilio know the temper of the Legislature, vho 
have a fair idea of what can and what cannot get approval If 
these men arc rc-clectcd or go back to finish the rest of a term, 
then report is assured personal explanation and defense, with 
the great advantage of the goodwill and sympathy of most of 
those W’ho are to pass judgment, instead of the prejudice and 
hostility hkely to meet recommendations coming fiom the out- 
side. If the Chairmen fail to return — a contingency strongly 
urged in objection — their report will anyhow be in no w'orse 
phght for lack of personal championsliip than that of any report 
from outside Since these men usually know more than anybody 
else about the financial needs of the State as a whole, there 
would seem to be desirable gam m somehow making use of their 
knowledge 

Another place to put the work has been found in that execu- 
tive or administrative office w'lth function most akin In other 
countries where the budget sy.stem exists, the task of bringing 
together the scattered elements of outlay has devolved on the 
Ministry of Finance Commonly the routine work of assembling 
figures has earned with it some degree of control over expendi- 
ture It IS always open to the Minister to remonstrate against 
what appears to him extravagant outlay, or at least to comment. 
Bastable, wnting m “Pubhc Finance” (p. 649), avers that in the 
fullest development of this power hes a useful safeguard for 
economical administration He says the control exercised by the 
Treasury in England over the spending departments, though 
often unpopular, is yet in this respect of the utmost value The 
necessity for giving a plausible reason for every new item of 
expense is a hindrance to new and unnecessary claims that keeps 
within hmits the natural tendency to increase, and checks the 
wastes so common m pubhc economy In the United States it 
has not been the habit of financial officials to make such use of 
their opportumty. Yet it might be made part of their accus- 
tomed work. 
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In California the general appropriation bill is prepared by the 
State ComptioUei and a Board of Control. The Comptroller 
exercises more than a ministerial function, for he goes over the 
department estimates carefully and tries to comply with the 
demands as far as possible without recommending an exorbitant 
expenditure. Officers having this title are provided for by eight 
of the State Constitutions and are found at Washington. The 
simpler spelling, “Controller,” might suggest that they could 
happily be entrusted with ciitical supervision, but on second 
thought it will be evident that skill in examining and certifying 
accounts, the ordinary work of Controllers and of Auditors, does 
not necessarily imply any capacity to exercise judgment. 
Therein, as I observed in the preceding chapter, lies the objec- 
tion to putting the work on any one of the officials with whom 
we have been familiar in matters of administration, or in joining 
several of them on such Boards as have been created m various 
States These men have not been elected or appointed with a 
view to the peculiar and exacting duties that a budget-maker 
should perform ruithermore the members of the administra- 
tive family aie the last persons in the State likely to look with a 
critical eye on each other’s desires, or to refuse the desires of 
those with whom they come in intimate daily contact 

Where no proper official exists, why not create one? That 
was what Massachusetts did After four years of experience 
with a Commission on Economy and Efficiency, that body was 
leplaced, in 1916, with a Supervisor of Administration Under 
the budget amendment to the Constitution adopted in 1918, it 
\i as expected that this official would become the real maker of 
the budget of Alassachusetts 

The idea was embodied in the budget bill passed by Congress 
in 1920, vetoed by President Wilson, and signed by President 
Harding House and Senate differed for a time as to whether 
the official censor (as he might appropriately have been desig- 
nated) should be in the Tieasury Department or be independent 
of all Departments and reporting directly to the Piesident, but 
on this point the conferees reached a compromise The signifi- 
cant thing was the decision of Congress that there should be 
some adverse agency to scrutimze every estimate that is made, 
with discretion to recommend to the President that estimates 
be cut down 

The system has worked admirably. Indeed, so far as it goes, 
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no chance for improvement suggests itself All along the line, 
from the budget committee in the Departments, through the 
Budget Officer of the Department, then the Secretary, then the 
assistants m the Budget Bureau, to the Director of the Budget 
himself, economy has been stimulated. Opportunity to tiavel 
for some weeks in company with one of the assistants to the 
Director, inspecting governmental activities of one of the De- 
partments, showed me that he was master of his field, sound of 
judgment, sympathetic and yet properly censorious, without 
fear or favor. Having study of needs his constant work through- 
out the year, he had a famihanty with departmental details 
no member of the legislative branch would have the time or 
opportunity to acquire His advice greatly helped 

COXSIDEHATIOX BY COMMITTEES 

However the financial proposals get before the lawmaking 
body, whether in one document known as a budget, or piece- 
meal after the method so long customary m the United States, 
the next step is their consideration by legislative committee. 

Here the vital difference between English and American 
procedure is that whereas each system contemplates paiticular 
study prior to the final discussion by the legislative body, in 
England this particular and detailed study is left wholly to 
the executive branch of government, the ministry and its 
agencies, but in the United States it is performed by small 
standing committees, whether or not there has also been 
study by the administrative agencies or the Executn^e him- 
self 

The variations in the American practice are numerous and 
intricate Let broad classification heie suffice. It will follow 
two hnes First, the work of particular study may be performed 
by one committee, or it may be divided between two, three, 
several, or many committees, secondly, it may be perfonned 
but once, or it may be performed twice, or even thiee times 

The histoiy of the allotment of the work is a history of sub- 
division of labor This may be illustrated by the development 
in Congress Up to the Civil War period the Committee on 
Ways and Means had jurisdiction of all the finances, including 
both the revenue and appropiiation bills, as well as general 
oversight of the debt and of the departments of the Government. 
The burden became too heavy and in 1865 it was divided be- 
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tween three committees, that on Ways and Means, a newly 
created committee to take charge of Appropriations, and another 
newly created to take charge of Banking and Currency In 
1876 the load of the Committee on Appropriations was un- 
beai ably increased by a change in the rules declaring any general 
legislation that was germane to a bill to be in order if retrench- 
ing expenditure This made it quite impossible for the members 
of the committee to devote attention enough to the details of 
the appropriations pioper To the endent need of relief came 
the help of that hostihty toward an Appropnations Committee 
which its economics inevitably breed Reagan of Texas made 
the first inroad by getting the House to suspend the rules and 
pass the River and Haibor Bill inthout refernng it to the Com- 
mittee on Appropnations Kext, in 1880, the Committee on 
Agnculture freed itself fiom revision. Then, in 1885, after a 
spirited contest springing out of personal and factional ani- 
mosities six more of the general bills were taken away from the 
natch-dogs of the Treasury, and distnliuted among other 
committees 

This process did not go on without earnest remonstrance. 
George F Hoar, writing m the “North American Review” for 
February, 1879, urged return to the single committee control, 
and James A Garfield m the issue of the same periodical for 
the folloning June declared it to be “of the first importance 
that one stiong, intelligent committee should have supervision 
of the nhole woik of drafting and putting in shape the biUs for 
the appropiiation of pubhc money” He argued for a budget, 
covenng both expenditure and revenue Yet when in the follow- 
ing year the Committee on Rules advised returning the River 
and Harbor Bill to the Committee of Appropriations, the House 
refused. 

A generation of experience with sub-division did not diminish 
criticism As typical of the conclusions reached by sundry 
thoughtful Representatives, may be cited those of Samuel 
W. jMcCall “It would probably be better,” he wrote, “if all 
the supply bills came from a single committee Expendituie 
would thus be better proportioned between the departments 
of the government, and to the revenue as well; experience with 
many biUs would produce a more capable body of men, and the 
danger also would be averted which has more than once been 
hinted at — that a committee with a single bill might attempt 
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to increase its own importance by augmenting the size of its 
appropnation ” ^ 

Opimon of this sort gamed strength with the spread of the 
budget program Reiteration of the aigument led the re- 
formers to beheve that real economy would not be possible with- 
out concentrating the work of appropriation m one committee 
So when the Budget bill passed the national House in the spnng 
of 1920, the rules were changed to restore to the Committee 
on Appropriations seven big bills of which it had been robbed 
Plans miscarried, for the President vetoed the Budget bill, but 
the changes m the rules survived With the opening of the next 
session the membership of the committee was enlarged from 
21 to 35, by transfer of members from the committees that had 
lost the appropriating function Out of the full committee were 
formed sub-committees, each of five members, to a number so 
that nearly every man ivas on two sub-commitlrcs — which 
IS not w'lthout objections. Each sub-committce took charge 
of one bill. 

Naturally the old committees that w^ere shorn of power, 
resented all this and prepared for what looked hke revenge, 
although they themselves protested that they sought only to 
prove the change had been unwise For many years vanous 
items of appropnation, onginally permitted by general consent 
or begun by the Senate, had been earned along w itliout any basis 
of law. They were ahvays subject to being thi own out on points 
of order and now the offended members began making trouble 
by taking merciless advantage of this opportunity They nddled 
vanous bills m this W'ay 

The debate bi ought out the charge that the sub-committees 
of the Committee on Appropnations had often worked wnth 
only tw^o members present, and that the result of their labors 
had been accepted by the full comimttee with but a few minutes 
of consideration. Clearly therein lies much danger It is im- 
prudent to have but two or three men virtually determine how^ 
miDions of dollars shall be spent in any one field of government 
activity They may be exceptionally able, earnest, sincere, 
and yet be swayed unconsciously by prejudice or zeal Ap- 
preciating this, not a few of the more thoughtful members of 
the House watched the first workings of the experiment with 
grave anxiety, and came away with doubt as to whether the 
best solution of the problem had been reached 

* The Business of Congress, 10 
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Surely it IS a difficult problem, and of a seriousness held to 
be great by some of the men who have had the best chance to 
judge For example, Chairman Tawney of the Committee on 
Appropriations recalled in 1909 that when Mi RandaU and Mr. 
Cannon fought sub-division in the 44th Congress, they predicted 
it would cost the people of the United States not less than 
$50,000,000 a year, and Mr Tawney declared they had not been 
far out of the way Another Chairman of Appropriations, 
John J Fitzgerald, talked in like figures to a committee of the 
New Yoik Constitutional Convention, May 26, 1915. “I under- 
take to say that without any trouble at all, if there had only 
been half a chance, in the sixteen years I have been m Congress, 
the government could have been as well conducted for from 
fifty to one hundred milhon dollars less than it has been con- 
ducted for ” ^ 

Observe, however, that both Mr. Tavmey and Mr Fitzgerald 
had become accustomed by their official duties to look on the 
prevention of expenditure as the paramount consideration. 
Normally, naturally, fortunately, the Chairman of a Committee 
on Appropriations gets into the unvarying habit of asking first, 
“Can this be avoided’” — not, “Is this desirable"?” I speak 
by the book for I have occupied such a position, in a State Legis- 
lature, with judgment to pass on twenty milhons or so of public 
outlay It was long before I could readjust myself and resume 
giving equal weight to the two questions 

Mr Fitzgerald’s averment imphcs from fifty to a hundicd 
million dollars of actual waste, and Mr. Tawney undoubtedly 
meant the same thing when he spoke of “cost ” The belief in 
such extravagance is i\adespread. It found expression m Presi- 
dent Wilson's address to Congress, December 3, 1917, when he 
expressed the opinion that it would be impossible to deal in 
any way but a very wasteful and extravagant fashion with the 
enormous appropriations due to the war, unless the House 
would consent to return to its former practice of initiating 
and preparing all appropriation bills through a single committee, 
“in order that responsibility may be centred, expenditures 
standardized and made uniform, and waste and duplication 
as much as possible avoided ” 

There can be no question that extravagance, great extravar 
gance, blemishes the conduct of our pubhe affairs, both of the 

* JV y CoiivcniioH Doc 15, p 12 
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Nation and of the States. Yet it is far from proved that the 
spreading of committee scrutiny has been the chief cause, or 
even a relatively important cause On the other hand there 
was real reason to fear that it the labor were not sub-divided, 
its growing weight would crush a single committee by putting 
the adequate consideration of details beyond the range of 
physical and mental capacity. 

Of the purposes IMr Wilson advanced for abandoning sub- 
division, that of securing “responsibility” would in practical 
effect amount to little or nothing; something might be gamed 
through standardizing expenditures and preventing duphcation, 
the serious causes of waste would not be reached Government 
IS really n hat many persons call wasteful, because the people 
approve giving to those who work for it a larger day’s pay for a 
shorter day’s work than is habitual m private occupation, be- 
cause the conditions of government employment conduce to a 
low standard of efficiency, and because we have a civil service 
often not intelligently selected and trained The objects of the 
expenditure are rarely to be charged with the waste , the methods 
are guilty 

Sub-dmsion of committee work, almost imperative, can 
bung all its manifest advantages without losing the benefits 
of centralization whenever a lawmaking body sees fit to apply a 
method aheady tested and found efficacious in its essential 
principles by at least half a dozen States Under this method 
the recommendation of an originating committee must be ap- 
proved by a ratifying committee before it will be discussed in 
the legislative chamber 

For illustration take the course of a proposal in Massachusetts 
to build a new normal school If it is not included in the Gover- 
nor’s budget, the petition with bill goes to the Committee on 
Education, which will hold hearings and if satisfied of the need, 
wuU report a bill Since this involves an expenditure of pubhc 
money, under the rule it goes automatically, without discussion 
in the chamber, to the Committee on Ways and Means — for 
so, quite inaccurately, has come to be named what is really an 
Appropriations Committee If this committee makes an un- 
favorable report, then the two committees cross swords on the 
floor of the House, in a combat likely to be most helpful to the 
membership, for neither side has an undue advantage and 
decision upon real merit may generally be had. If the Com- 
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mittee on Education wins, or if the two committees have agreed 
and no minority objectors have prevailed, in the House itself 
the measure goes next to the Committee on Ways and Means 
in the Senate for consideration and report, save occasionally 
when the Senate and House Committees on Ways and ]\Ieans 
have sat jointly (The Committee on Education, being a joint 
committee, of course need not be consulted again ) T his , it 
wiU be seen, usually gives three separate committee inquiries 

Since the budget system has been adopted in Massachusetts, 
use of this piogram has been less common, for if such a 
matter as a proposal for a new nomial school is included in the 
budget, it goes with the rest to the Committee on Ways and 
Means, which parses on the matter without prclimmaiy study 
by the Committee on Education — a change for the w orsc, in 
my judgment Furthermoie the Senate and House Committees 
on Ways and Means have handled the budget in joint session, 
thus reducing scrutiny from that by three committees to that 
by one — to my mind a regrettable loss How ever, taking such use 
of the old system as survives, let us contiast it w'lth the Con- 
gressional method To make clear the significance of the dif- 
ferences, and thereby expose the nature of the problem as a 
whole, first analyze the appropriating process* This will be 
found to concern one or both of two classes of expenditure. (1) 
for capital outlaj'- (whethei onginal or supplementary invest- 
ment) , and (2) for maintenance (whether of woiks oi of service) 
Each of these classes calls for two kmds of decision — one 
concerned w ith the merits of the proposal, the other with the 
details of its execution 

In Massachusetts, by the old method, the wisdcm of capital 
outlay was passed upon both by the speciahzed committee 
(Education, Roads and Bridges, or whatever it might be) and, 
if the specialized committee approved, by the ccntialized com- 
mittee (Ways and IMcans) Congress ostensibly requires these 
two approvals in the case of original investment, but steps in 
betw'een them with the process of enacting a statute, thus put- 
ting upon the centralized committee the awkward task of de- 
termining whether law shall be executed In the case of original 
investment this rarely arouses any such conflict on the floor as 
m the past was frequently seen in the Massachusetts House, 
perhaps because nothing compels a Congressional Committee 
on Appropriations to make a report if it disapproves executing 
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a project. Supplementary investment causes more trouble m 
Washington because the appropmtmg committee may try to 
slip it through by putting it in an omnibus bill ivhen there has 
been no statutoiy authoiization. If it escapes attention, or if 
it avoids a point of order by reason of debate on it having begun 
before the point is made, it may got by and thus save the delay 
and danger of trying to have a law duly enacted. I never knew 
anything of the sort to take place under the Massachusetts 
system 

Matters of maintenance are harder to discriminate, for merit 
and detail merge into each other and are often hopelessly con- 
fused To the extent that the original statute specifics detail, 
both m Congress and in the Massachusetts General Court, 
execution is entrusted to the centralized committee, with sundry 
exceptions that need not here concern us In this respect im- 
provement seems to me possible and dcsiiable In my opinion 
gam would come if all phases of maintenance were, like capital 
outlay, passed upon by both committees. The trouble now is, 
at any rate in Congress, that an appropriating committee is 
sorely tempted to pass original judgment on merit as well as 
detail. The result has been a great mass of legislation attached 
to appropriation bills, as well as the inclusion of many items 
ongmally ivithout authonzation of law and aftenvard repeated 
annually as a mattci of course 

Stringent rules have been unable to prevent much of tins . 
Their most palpable result has been meiely to create a maze 
of rulings in which all but a few' of the most e.xpert parliamentar- 
ians find themselves hopelessly lost If an item comes to grief 
in the House by reason of a point of ordci, the chances are it 
will be reinserted in the Senate, where lulcs hamper less Of 
old it would probably have been accepted by the House conferees, 
and then by the House, forced to vote on the conference report 
in the mass A change m the rules, made as part of the budget 
program, now permits a separate vote in the hlouse on confer- 
ence items that would not have been in order in the House. This 
has bettered the situation somewhat, but not greatly 

An illustration of the defects of the system as it has functioned 
was brought out in the debate on the Indian bill, January 15, 
1921, when M Clyde Kelly of Pennsylvania showed that the 
appropriation, which in 1850 ^ad been 8500,000, had grown 
until for 1021 it earned $12,000,000, “the greater part of which 
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was never authorized by Congress and would never have been 
authorized by Congress if specific authority had been up for 
decision.” He meant that if for each step in the process the 
fnends of the Indian Bureau had been required to ask for 
statutory authoiization before the appropnating of money, the 
greater part of the requests would never have been granted. 
Perhaps this had a strain of oratorical hyperbole, but Mr. 
Kelly may have been net far out of the way. 

Double committee scrutiny has the great advantage of in- 
dependently utilizing two points of view. The specialized com- 
mittee asks — “Ought we to have it?” The centralized com- 
mittee asks — “Can we afford it’” 

That second question — “Can we afford it’ ” — is what the 
budget lefomiers think of most, with the subsidiary question 
of economy m execution There is nothing in their program 
inconsistent with the double scrutiny system. Nothmg stands in 
the ivay of having the budget spht up for reference to the vanous 
specialized committees concerned and then brought together 
in the centralized committee for revision and co-ordination. 
Does it not stand to reason that such reiterated inquiry is more 
likely to disclose ments and dements than that to which an 
English Cabinet Minister is exposed when he stands ready to 
be questioned on any given item as it is reached m traveling 
through a long budget bill’ Remembei, too, that on top of 
investigation by throe committees, and examination by House 
and Senate, must come inquiry by the E.xccutive before he signs 
Is it sure that on the w'hole this is not a more safe and con- 
servative procedure than that of Parliament’ 

Singularly enough, while we have been copying the budget 
system from England, while Congress has been w^orkmg to 
concentrate committee control of finance. Parliament has been 
looking in precisely the opposite direction. Indeed it might al- 
most be said that Congress and Parliament contemplated ex- 
changing systems JAR Mamott, who discusses Parliamen- 
tary matters thoughtfully, declared in the “ Nineteenth Century ” 
for August, 1917, that the estimates should be closely scrutinized 
by a committee or by a senes of committees — one for each 
class of votes Sidney Webb proposed to the Select Committee 
on National Expenditure w'hich reported m 1918, that there 
should be appointed a standing committee for each of the 
thirteen great divisions of government. The Select Committee 
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was not prepared to sub-dmde the work so much, but it did 
advise the appointment of two standing committees on esti- 
mates, of fifteen members each, and said that after some ex- 
perience it might be found desirable to add a third The alter- 
native of a single committee with larger membership was con- 
sidered and disapproved Of couisc this did not go to anywheie 
near the length of the American system, but it showed the tend- 
ency of English thought 

Some of the criticisms aimed at the process of scrutiny by 
standing committees seem to me justified only by the course 
of affairs in certain Legislatures that would make a mess of 
any kind of procedural machinery. For example, former Gover- 
nor J F Fort of New Jersey told the Economic Club of Boston 
November 29, 1915, that in his State the joint Appropriation 
Committee brought m the tax acts on the last day of the session, 
when it was to be adjourned at throe m the afternoon, wuth the 
result that nobody except the committee load them What 
possible form of salvation is there for a Legislature incapable of 
preventing that sort of thing’ Agam, it is charged that commit- 
tee meetings are held in secret, thus shielding from public ob- 
servation the examination of officials or petitioners Such is not 
the case in Massachusetts and it is to be hoped that presently 
good sense wall lead eveiy legislative body to require public 
committee hearings It is true that undei the English system 
there is abvays the chance for public questioning of the member 
of the Government in charge, on the floor of the House, and it 
may be that this mode of eliciting information is preferable to 
a eommittee heanng which no large part of other members or 
the pubhc can attend, but on the whole the public committee 
heanng seems to me the better recourse 

It IS said that committees are irresponsible, by which is pre- 
sumably meant that they cannot be punished for bad advice. 
That is true, and perhaps it is the worst feature of the com- 
mittee system in practical result, for a legislative body must put 
a good deal of confidence in its committees or otherwase there 
would be slight advantage in having them There is, however, 
the same safeguard that is in pnnciple one of the best features 
of the budget system itself, the safeguard given by the op- 
portunity for criticism Every committee knows there is at 
least a chance that its w'ork may be questioned nod riddled. 
Nobody hkes the humiliation of defeat, and committee members 
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have just as much pnde as anybody else. Also there is a com- 
mittee pride, an esprit dii corps, that plays no small part in 
legislative processes Each committee is as anxious to succeed, 
as mortified by disapproval, as jealous of its record, as would 
be a British Cabinet. Furthermore the individual committee 
member feels at least as much responsibility to his own con- 
science as he would if his only share in sci utiny was that given 
by consideiation of a proposal in Committee of the "l^Tiole. 
Indeed, the sense of personal responsibility is usually heightened 
by the tiust imposed under the committee system. The public 
greatly underrates the fidehty and probity of legislative com- 
mittees. After serving on not a few, I recall none where the 
greater part of the members did not take their v ork seriously 
and try earnestly to foim the best judgments of nhich they 
were capable. 

Critics who grant good intentions to committees, yet say that 
they are not adequately informed It is true that the conditions 
under which committees work, prevent exhaustive investigation, 
but if such study as may be feasible is supplementary to that 
which has been given by the administrative agency submitting 
the estimate, do not the chances favor its helpfulness'i’ The 
c.iticism holds only m the case of proposals onginatmg by 
petition from the outside or upon the initiative of a Representa- 
tive or Senator This situation can and should be met by an 
ironclad rule, or indeed by a constitutional provision, that 
action shall not be taken on any mcasuie involving the ex- 
penditure of money until it has been reported upon bj'- the ad- 
ministrative agency, if any, concerned with the subject matter 
thereof In the best regulated Legislatures, custom already 
secuics this in many cases, but everyivhere it ought to be made 
unavoidable The State in effect maintains at large expense a 
corps of experts acquainted with nearly every field of govern- 
mental activity. How absurd to refrain fiom profiting by their 
knowledge' 

The complaint that committees do not voik with any regard 
to harmony and symmetiy, is met partly at any rate by the 
practice of having all appropnation bills either come from one 
committee or get its approval, though as a matter of fact in the 
working out the occasion to harmonize proves to be small and 
symmetry proves to be rarely practicable or desirable Not 
even docs it appear that much need has been felt for combining 
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the study of revenue and expenditure In Wisconsin the joint 
Committee on Finance is to consider not only all bills requiring 
appropriation, but also all providing for revenue or relating to 
taxation, and there may be other States where a like purpose to 
correlate may be found, but for the most part taxation methods 
and measures are dealt with by a quite independent committee. 
T his IS feasible and harmless in the States because of the general 
use of the direct tax on property, easily adjusted to complement 
the income from other sources and approximately balance the 
expenditure. With the Nation, however, forbidden as it is by 
the Constitution to impose such a tax save on the population 
basis, the situation is clifferent, and theory might well predict 
trouble from the independent work of Committees on Appro- 
priations and on Ways and Means. Yet in half a century and 
moie no great harm has come, even with the addition of the 
income tax and the fluctuation of its product. Everybody has 
a general idea of the financial situation, and so far as there may 
be need of co-ordination it seems to be secured informally to a 
degree enough for practical purposes. 

A minor criticism is that subordinates in executive depart- 
ments can approach committees and secure favors or unduly 
advance the interests of their offices This practice can be 
kept within bounds whenever heads of Departments or Chief 
Executives deem the evil serious enough to call for orders for- 
bidding their subordinates to communicate directly with com- 
mittees Indmdual lobbying would still be possible but of no 
great consequence 

Independent inquiry by several committees is a time-taking 
process and is of course inconsistent with the theory prevailing 
in many States, that it is dangerous to give a Legislature time 
to do its work properly. Wliere sessions are not limited and 
salary is adequate, there is no reason why the system should 
not be adopted with as much benefit as in those of the States 
that it already profits. Regarding these I may from personal 
expenence testify only as to Massachusetts Surely there the 
system has been found salutary Perhaps it will be retorted 
that the processes of few other States are as orderly and as well 
safe-guarded as those of Massachusetts, that the forces of tradi- 
tion and exceptional self-respect keep her in righteous ways; 
that elsewhere specialized committees cannot be trusted to 
have anything whatever to do wnth appropriations. It is true 
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that in States having a lower legislative morale, the substitution 
of different machinery would not of itself create higher stand- 
ards of public service All that machinery can do is to help 
honoiable men to prevail The question is — What machinery 
will do that best'* If the budget feature of the Cabinet system 
will most hamper the boss or the grafter, the selfish or the 
venal, that alone would go far toward its justification, but 
balancing losses and gains, and judging by actual experience, 
it seems to me the double-scrutiny committee system promises 
most Bettor st.ll may be the combination of the two systems 
we are developing. 

Methods op Treatment 

A natural though not necessaiy result of the committee 
system is the consideration of financial proposals more oi less 
independently of each other by the legislative body itself. 
Rules and customs in this particular greatly differ, and the 
matter is further complicated by distinction between measures 
authorizing or directing appiopriation and mcasuies actually 
appropriating. Avoiding the confusion into which wc should 
be brought by attempt to examine differences of detail, let it 
be understood that in general three methods contend foi favor. 
One may be called the piecemeal method, another, the group 
method, the third, the budget method. 

The piecemeal method, that of treating each pioposal by 
itself and lotting every tub stand on its own bottc in, grew natu- 
rally out of colonial conditions It was quite haimlcss and ade- 
quate in the days when appropriations wcie few and small 
This system has not been without defenders in spite of the on- 
rush by the budget champions As experienced and judicious 
an observer as C iMcCarthy, of the AVisconsin Legislative 
Reference Bureau, said that m his State “each bUl must bo 
considered on its merits, fought over and either killed or passed,” 
and “nothing could bo more desirable, if at each stage the mem- 
bers have before them a statement of the actual finances of 
the State.” ‘ Singularly enough, Mr. McCarthy defended the 
system on the very ground chosen for one of the most serious 
criticisms made by the advocates of its abandonment, for the 
reformers said the budget would lessen log-rolling, whereas 
Mr. McCarthy, as a result of “a thorough investigation of the 
1 The W^sconsln Idea, 20J. 
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procedure ui other States and some first hand knowledge of 
such procedure in foieign countnes,” said, “the budget bill is 
considered unwise [m part] because it includes so much that is a 
fruitful source of log-roUing ” 

Under the group system may be classed the States that to a 
material degree combine in one or more large bills various pro- 
posals for expenditure, but do not put everything m a single 
bill. Many of them put in a “general appropriation bill” the 
provisions for the ordinary legislative, executive, and judicial 
services of the government, some specifying that other matters 
shall be attended to by separate bills, each embracing but one 
subject, some handling other matters in supplementary biUs 
In three or four States a few large bills have been the custom. 
This is the practice in Congress There the development has 
been away from the single bill, in just the opposite direction 
from that which the budget advocates urged For the first 
forty years of our national Instoiy the appropiiations wcie com- 
monly made in one Act In 1823 those for fortifications were 
put in a separate bill, in 1826 those for pensions, and in 1828 
a River and Harbor bill appeared, by 1847 there were nine bills, 
and after 1862 a dozen. There are now nme big appropnation 
bills In addition there are the various relief acts making special 
appropriations, and certain appropriations authorized by general 
statute, such as interest and sinking fund charges, that do not 
appear in the general bills 

The budget system does not necesarily put all financial pro- 
posals into one bill For instance, as embodied m the Massa- 
chusetts Constitution by amendment adopted in 1918, though 
loquiring the Governor to submit a general appropriation biU, 
the system permits him to reconunend supplementary budgets, 
and authorizes the enactment of special appropriation bills. 
The English tendency, however, has been toward complete 
consolidation A memorable controversy in 1860 brought the 
matter to a head A biU for repealing the duty on paper formed 
part of the financial proposals of the year The loss of revenue 
expected from this and other duties was to be met by an in- 
crease in the income tax. The income tax biU passed both 
Houses; the paper duty repeal bill, after narrowly escaping 
defeat in the Commons, was rejected by the Lords. Marriott re- 
calls ^ that to no one did this action of the Loids give greater 

1 Second Chamhera, 68 et seg. 
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satisfaction than to the Prune Minister, Lord Palmerston, who 
did not approve of the repeal of the duty on paper, but his 
Chancellor of the Exchequer, Mr Gladstone, was of a different 
mind, and compelled Palmerston to submit to the House of 
Commons, though with very ill grace, a senes of resolutions 
reassertmg in the strongest terms the privileges of the Com- 
mons m regard to taxation. At the next session Gladstone had 
his revenge on the Lords, for he embodied all the financial pro- 
posals of the year, including the rejected paper duty repeal 
bill, in a single biU, and challenged the House of Lords to accept 
it or reject it as a whole It was a bold challenge. But it was 
justified by success, and set a precedent from which there has 
been no departure from that day to this 

The great advantage of the English plan hes in its being 
orderly and comprehensive All the members of Parhament 
know in good season what they are to pass upon and it is con- 
templated that they shall do the work systematically After 
the Speech from the Throne at the opening of the session has 
disclosed the demands of the Government, a day is fixed for 
meeting as a Committee of the "Vniole to vote the supplies, and 
another to agree upon how the revenue shall be raised With a 
printed list of all the estimates in hand, completely itemized, 
the members have fully two months to ask questions and inform 
themselves 

In the theory of such a system there are manifest benefits. 
It can prevent surprise; nobody may allege that he was caught 
napping It can give the newspapers or pubhc-spinted citizens 
who care to interest themselves, chance to criticize beforehand, 
instead of afterwaid as under the American plan It can aid 
the legislative sense of proportion to whatever degree may be 
practicable It can prevent postponing to the hurried and ci o wded 
days of the close of the session what may be its most important 
work, thus lessening the chance of “jokers,” raids on the treas- 
ury, schemes prompted by self-interest Unfortunately, how- 
ever, it IS not the case that the system is so treated in Parha- 
ment that the results as a whole are palpably superior to those 
of the American procedure One tiouble is that the earlier items 
are permitted to get more than their share of discussion, so that 
when debate must end, because the time allotted has been con- 
sumed, estimates amounting to millions of pounds are not de- 
bated at aU Also criticism is made on the ground that the budget 
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statement is ill adapted for disclosing the true financial position 
of the country, very few persons being able to find their way 
through its devious passages * AU votes on the budget still m- 
volve the fate of the government, and it is said that under this 
system desirable changes in the budget and effective control 
by Parhament are in practice ehmmated. 

Those who yet defend the American piecemeal system de- 
clare that because a budget biU contams so much, members 
will be averse to considering it patiently item by item, but will 
yield to the temptation to accept it as a whole without thorough 
scrutiny. Should we rely on conclusions drawn from Congres- 
sional expenence, where the general appropriation bills are bulky 
and formidable, this objection would have little weight, for ad- 
vantage IS freely taken of the opportunity that ordmanly each 
member has to question and debate under the five-minutc rule 
in Committee of the Whole. Many hours of many days are 
given to discussmg the great measures claasc by clause and item 
by item. 

The contrast to this presented by the New York Legislature 
in Its first experiments with a budget shows once more that 
custom IS more powerful than machinery When the session 
of 1917 opened, each member found on his desk four thick books 
and a pamphlet containing all told 2767 pages of dollar signs, 
digits, and printed matter.- These he might have studied to 
his heart’s content m the ten weeks before the general appro- 
priation bill was icported by the committee, and in the next 
fortnight or so that the bill was before Senate and House he 
might have prepared himself for criticism of the committee 
recommendations. Yet m the Assembly the only discussion 
was by the leaders of majoiity and minority and the Chairaian 
of the Committee on AVays and Means, and the whole debate 
took but two hours and six mmutes. The Senate gave half an 
hour to ordering the bill to a third reading and on the next 
stage debated it for an hour This was all the open discussion 
secured for a bill appropriating nearly $50,000,000. 

The cnticism was almost wholly perfunctory. Everybody 
knew the bill would go through virtually as reported by the 
committee. Party exigencies called for nothing but an ap- 
pearance of fault-finding by the mmonty That this was mere 

^ James K Pollock, Am Pol Science Review^ August, 1031, p 088 
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than a pretense, will be doubted by anybody familiar with 
American pohtics and American legislative bodies. President 
Taft would not even grant sincerity to the contests in Congress. 
He told a committee of the New York Convention of 1915 
that “when the leaders of the House — the leader of the Ilouse 
and the leader of the opposition, or, rather, the Appiopnation 
Committee, got up to explain on the one hand how economical 
they have been, and on the other hand how extravagant they 
have been, everyone who hears them knows in his heart that 
both speeches arc buncombe, because in most of the extravagant 
estimates, both parties are responsible It is so with the River 
and Harbor Bill, and it is so with the Public Buildings Bill; 
it IS so with the Sundry Cml Bill, and there are roses that grow 
over the party wall in llieir respective appropriations ” * 

It IS to be suspected that in this declaration Mr Taft was 
somewhat rhetorical Probably on reflection he would have 
made it more clear that ho was questioning partisan pretense 
as to aggregates rather than indmdual attitude toward items. 
It would be most unfair to allege insincerity in the great mass 
of the attack upon details made in Committee of the Whole, 
and far more of tlic defense of these details is ically public- 
spinted, than uninformed critics Avould have the public suppose 
Furthermore, with the concentration of all appropriating in 
one committee has come even less of partisan tieatment by 
Congress Theie as in Parliament though the groning pressure 
of business is compelling lunilation, the discussion of details 
goes on vigorously and usefully The diffeiences betveen the 
two shoAV of themselves that the form in -which the piogram 
comes, IS not the prcdominatmg factor in deteimming its 
tieatment. Few changes aie made in an English budget apart 
from those that upon discussion commend themselves to the 
Ministiy Indeed, if any sciious changes were made against its 
will it would lesign In Congress there is without regard to 
party lines far more criticism actually having effect in the way 
of change. 

It must, however, be recognized that anywhere cither the 
onc-bUl or the big-biU practice may encourage party action. 
Whether proposed by an Executive ivho has been chosen AVith 
partisanship uppermost, or made up under the control of party 
leaders within or Avithout the legislative body, a program 

^ N Y Convention Doc No 11, p 2o 
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embodied m one bill or a few bills is likely to be made a test of 
party loyalty, easily discouraging or virtually preventing in- 
dependent opposition to details. That is most undesirable m 
matters of finance. 

It is not without significance that when the framers of the 
Constitution for the Australian Ccmmomi ealth came to profit 
not only by the long experience of the mother country, but also 
by that of many other nations, they made an omnibus budget 
impossible by providing that “laws imposing taxation, except 
laws imposing duties of customs or excise, shall deal with one 
subject of taxation only.” This, if it covers outlay as well as 
income, may encourage those w'ho, while admitting that the 
ordinary expenses of government may very well be passed upon 
in one bill, hold that anything essentially novel and of con- 
sequence, especially if it involves embarking on a neiv policy, 
should be treated by itself. 

Proper and reasonable opportunity for considenng appro- 
priations IS one of the most admirable features of the budget 
program. In many States it has been the habit to delay no 
small part of this work until near the close of the session, not 
commonly with sinister purpose as the muckrakers would have us 
behove, but in pait because of a tendency to dispose of the less 
important matters first, in part because of a not improper wish 
to give all the time possible to the study of big problems, and 
m part because the Legislature had to make much of the in- 
vestigation and study of which it has been at least in part re- 
lieved whore the executive branch has taken that over. Before 
the budget was widely advocated, some of the States had pro- 
vided against the difficulties and dangers of handling a'ppro- 
pnations in the closing days of the session. Louisiana in 1879 
had said that no appropnation made m the last five days should 
be valid New York sought to accomplish the same end by 
requiring, in 1894, that all bills should be printed and on the 
desks of members three days before adjournment, but this 
was maned by permitting the Governor to elude the rule inth 
an emergency message, an exjiedient he proved not unwilling 
to bnng to the help of a dilatory Assembly Several States try 
to got adequate consideration by limiting the time within W’hich 
appropnation bills shall be introduced Thus North Dakota 
forbids the introduction of such bills, except for the expenses 
of government, after the fortieth day of the session, unless by 
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unanimous consent and the Nebraska provision has the same 
effect. Montana and New Mexico make the prohibition cover 
the last ten days of the session, Wyoming the last five. 

How far the financial measures should get precedence, is a 
kindred problem. As early as 1835 the national House of Repre- 
sentatives saw the necessity of puttmg the support of govern- 
ment ahead of everything else, and in 1837 it adopted the rule 
establishing the principle ever since prevaihng, that the con- 
sideration of revenue and appropriation biUs is a matter of high 
pimlege. At any time after the readmg of the Journal, by 
direction of the appropriate committee it is in order to move 
that the House resolve itself into Committee of the Whole House 
on the state of the Union foi considenng such bills Of the 
States, Mississippi has gone farthest in this direction by pre- 
scnbmg in her Constitution of 1890 that “appropnation and 
revenue biUs shall, at regular se&sions of the Legislature, have 
precedence in both Houses over all other business ” 

Proper sequence of treatment was sought by Missoun m 
1875 Avhen it specified seven kinds of appropriations that must 
be made in the ordei named, and before any others This goes 
much farther than the approved budget program, which 
merely requires that the executive recommendation shall have the 
right of way. Such is the effect of the budget provisions m 
the amendments adopted by Maryland and Massachusetts, and 
the reasonableness of a schedule securing this will doubtless 
make it common. 




CHAPTER XIV 

THE COURSE OF APPROPRIATION 

The problem of precedence in the fiscal relations between the 
two Houses, has played no small part in the history of repre- 
sentative government. 

For years after the creation of Parliament, grants might be 
made to the King by Lords and Commons without communica- 
tion between them, each Estate giving what it saw fit. Finding 
it mser to act in harmony when negotiating with their com- 
mon enemy, the Crown, they got m the way of making their 
offer either upon deliberation had together, as they expressed 
it, or by the successive determination that v as to become the 
universal practice of bi-cameral legislatuics Just why, how, or 
when Commons won precedence, is uncertain. IVe know, how- 
ever, that under Richard II it began to be said the Commons 
granted ivith the assent of the Lords 

Well-nigh three centuries passed before the fruition of the 
principle was complete. Although in the first Parhament of 
Charles I the Commons began to omit the name of the Lords 
from the preamble of bills of supply, it was not until the reign 
of the second Charles that the prerogative of the lower branch 
was made clear and definite by its eirtension to cover all aspects 
of taxation. WTicn in April of 1671 the Lords reduced the duty 
on sugar and argued that in so doing they did not grant supplies, 
but withheld them, it was resolved by the other House ‘‘that, 
in all aids given to the King by the Commons, the rate or tax 
ought not to be alteied by the Loixis.” This brought on dis- 
cussions lasting through several years, and as late as 1696 a 
vigorous pamphlet defending the nght of the Lords to alter 
money bills, though not to increase the rates, shows that the 
topic stiH had an academic hfc, but in practical effect the Com- 
mons had won the fight for the management of the revenue. 

The men who founded the early American colonies brought 
with them the conception of the rights of Englishmen that the 
Puritans established in their struggles with the Stuarts and the 
House of Loids Hardly had the first Assembly been created 
in Virginia, n hen it asserted its right to control the purse. In 
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1624 it forbade the Governor to levy any tax or impost on land 
or commodities i\ithout its consent, and provided that when 
such a tax should be collected, it should be expended only as 
appropnated by the House Wherever in the colonies the upper 
branch of the legislative body was distinctly anstocratic or 
looked on as not broadly representative, the right of the lower 
branch to onginate measures of taxation was hkely to be as- 
serted. Thus the I'ngima Bui^esses almost from the start in- 
sisted on their prerogative in framing moncj' bills To be suie, 
m 1661, when the news from England about the Restoration 
had given democracy a setback, a bill was passed empowenng 
the Governor and Council to make an annual lc\'y for three 
years, to save the cost of convening the Assembly, but when 
that period had elapsed the representatives of the people plucked 
up their courage again and, in 1666, rejected the suggestion of 
the Governor that two of the Council might jom with the House 
m granting and confiiming the sums of the le\y^ Afteiward 
five Governors M'ere instructed by the home government to see 
that the Assembly should repeat the enactment of 1661, for the 
same reason, to avoid expense, but the Assembly stubbornly 
refused to yield a jot of its pierogative, even in cases of emer- 
gency. On the other hand, when the accession of William 
and Mary aroused hope of more lib'^ral treatment, the Burgesses 
asked their agent in London to get specific recognition of their 
exclusive right to levy taxes, but this was not in so many words 
granted. 

Four years after New Hampshire began independent exist- 
ence as a province, the Representatives rejected as “unparha- 
mentary” a money bill that had been sent down by the Council. 
The next day Governor Wentworth dissolved the Assembly 
and tiled to levy taxes on his own authority. Failing m this, 
he summoned another Assembly, slx months later, which like- 
vnse was insubordinate and was dismissed after a short session. 
From that time the nght to originate money bills was never re- 
hnquishcd by the lower House. 

In Massachusetts no question appears to have ansen wLile the 
Assistants or Magistiatcs composing the upper branch were 
viewed as completely within the control of the people, but when 
with the charter of 1691 the Governor came to be named by the 
Crown, his Council, though elected by the General Court, fell 

1 Hening, Statutes at Large, ii, 254. 
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under suspicion of royal influence, the lower branch came to 
be looked upon as the defender of popular liberties, and what 
was supposed to be one of the bulwarks thereof, the nght to 
originate money bills, was pre-empted by the Representatives 
In 1753 the House sent up a message in which it said. “The 
Honorable Board cannot but know' that all grants of money 
and taxes must originate wuth the House ” To this the Council 
replied “ The nght of the House to onginatc all taxes and grants 
of money has never been disputed by the Board ” 

The contest was more vigorous m New York There the issue 
was joined in 1704, when the Council tried to amend a supply 
bJ]. The Assembly paid no attention to the amendment and 
sent the bill back. At the second session the dispute resulted 
in a deadlock that lasted three weeks and was ended by dis- 
solution The Assembly resolved that it was “inconvenient” 
for the Council to amend. In 1711 the Assembly was so punctil- 
ious as to object to a Ccuncil amendment leavmg out the word 
“Treasurer” and making certam duties and taxes payable to the 
Receiver-General, It declared that sundry amendments ac- 
cepted in former times were “condescensions,” and not to be 
taken as precedents. The dispute went on for foity years and 
more, the Board of Trade vai^y trying to uphold the Council, 
the Assembly holding its ground, until after 1754 the Council 
silently jucldcd, no longer trying to amend Likowuse the 
question was raised in Pennsylvania, New' Jersey, Maryland, 
and South Carolina, the elected Assemblies successfully con- 
tending against the appointed Councils. 

So when colonies became independent, it was the belief in 
most of them that the popular branch should control public 
income and outgo, and it was a wholly natural step for them to 
put the doctnne into their new Constitutions. Biyce thought it 
a curious instance of the wish that animated them to repro- 
duce the details of the English Constitutions w'hich had been 
deemed bulwarks of liberty. Such may have been the wush 
chiefly put into w'ords by the orators, but it was not the pnme 
and the practical reason, unless hberty means having one’s 
own way What the provincials w'anted was to coerce the repre- 
sentatives of the Crown Withholding supphes, they could 
bargain with the Governor The pow'er to give or refuse money 
was the club ever held over his head Even his salary depended 
on yielding to their demands. Thus they could and did force 
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him to assent to forbidden legislation Designating by name in 
their appropriation bills ivho should do this or that thing, they 
virtually compelled appointments to their taste Assigning 
admmistrative tasks to their own committees, they to that 
extent usurped executive powers 

You may find this aspect of the conditions that led to the 
Revolution excellently brought out by 0 M Dickerson, in 
his “ American Colonial Government ” Theie he makes it clear 
how it was that by 1765 the Councils had been robbed of their 
chief legislative powers, judges and other officeis had become 
dependent upon the lower House, and the Governors had been 
reduced to inefficient figureheads, dependent upon the As- 
semblies for their daily bread, and impotent to obey the orders 
they received from England Surely something may be said 
for the unhappy Governors, even if it be with rejoicing that by 
using advantage without mercy the Assemblies forced the home 
government to the retaliatory measures that m turn led to 
Independence. 

For us, however, the important thing at the moment is to 
realize that as a result of cxpciience the men who wrote the 
early Constitutions attached gieat weight to the right of 
originating money bills in the popular branch In this they were 
strengthened by the belief that upper branches would continue 
to be what they always had been — aristocratic bodies, repre- 
senting what are noivadays commonly spoken of as “the in- 
teiests ” Indeed, to take but one example, the Senate of Massa- 
chusetts was definitely based on the pnnciple of representing 
property rather than valuation, and so remamed for sixty years. 
Habit still leads us to think of Senates as not being representa- 
tive of the people at large and we stiU talk of the “loiver ” House 
as “the popular branch” Bryce was right when he pomted 
out that there is a reason for this m the matter of Congress, in- 
asmuch as the Federal Senate is not representative of equal 
numbers of citizens, but he was not quite accuiate m his im- 
pression that such distinction is not to be found m the State 
Legislatures, for often there is variance m the bases of apportion- 
ment of the two bodies, and other factors help to justify the 
feeling that the “upper” branch is the less representative of 
the whole citizenship. 

Remember, then, it was continuance of doctrine already 
acclimated rather than fresh imitation of Enghsh practice that 
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appeared in the new-born Constitutions The first of them, that 
of New Hampshire (177G), contained this provision. “That all 
bills, resolves, or votes for raisino, levying and collectmg money 
ongmate in the House of Representatives ” South Carolina, 
the next to organize, said “All money-bills for the support of 
the government shall ongmate in the General Assembly,” 
which was the lower branch Viigmia, requiring all laws to 
ongmate in the House of Delegates, of course included money 
bills therein. New Jersey forbade the upper branch to “pre- 
pare or alter any monej' biU — which shall bo the privilege of 
the Assembly ” Delaware required money bills for the support 
of government to originate in the House of Assembly. Maryland 
and Massachusetts likewise rcstiicted the onginating power to 
the lower branch. Pennsylvania, Georgia, and \’'ormont, with but 
one House, had no occasion to refer to the matter at the start. 
North Carolina and New York were silent on the subject 

It wiU be seen that when the Federal Convention met, no 
State having adopted a Constitution had definitely empowered 
the upper bianch to ongmate a money bill Yet the wisdom of 
refusal was not unquestioned Thus m Virginia the practice 
must have already been felt irksome, for when Edmund Ran- 
dolph, speaking for his Virginia colleagues, presented the resolu- 
tions that were taken as the basis for discussion in the Con- 
vention, they were found to declare that each branch of the 
legislative body to be created for the nation “ought to possess 
the right of onginating acts,” mth no exception of those re- 
lating to finance. On the first day when the subject was de- 
bated, Roger Sherman told the Convention that in his State, 
Connecticut (still living under its old charter), it had been 
found safe and convenient for both branches to originate in 
all cases. Madison, King, and General Pinckney all raised ob- 
jections to Geriy’s motion to restrain the upper branch in this 
respect. 

Thus began a contest renewed again and again through many 
days and ended only by the great compromise which made the 
Umon possible For this reason alone, whatever may be the 
present-day importance of the question, its history should be 
known. 

The struggle was between the smaller States and the larger 
States. Those with the scantier population fought for equahty 
of representation m the legislative body to be created, just as 
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had been the case for a dozen years or so under the Confedera- 
tion. The larger States beheved representation ought to be 
proportionate to population As Benjamin Franklin put it at 
the darkest hour of the Convention, when many thought agree- 
ment hopeless: “The diversity of opinion turns on two points. 
If a proportional representation takes place, the small States 
contend that their liberties will be in danger If an equality of 
votes IS to be put in its place, the larger States say their money 
wiU bo in danger.” Franklin ui^ed a compromise, and it was a 
compromise that saved the situation, though it did not take 
precisely the form Frankhn suggested. It was worked out by a 
committee of one from each State, appointed on the next day 
the Convention sat after the venerable Franklin had paved the 
way. Two of the wisest members, Madison and Wilson, opposed 
appointment of the committee. Randolph and Lansing expected 
httle advantage from committing Luther Martin said no modi- 
fications whatever could reconcile the smaller States to the least 
diminution of their equal sovereignty Yet General Pinckney, 
who proposed the committee, Gouverncur Morns, Caleb Strong, 
Doctor Williamson, and Elbndgc Gerry, viewing it as the last 
hope, persuaded the delegations from mne of the eleven States 
represented, to consent. 

The committee reported what became the basis of the legisla- 
tive branch — equal representation of the States in the Senate, 
representation according to numbers in the House of Repre- 
sentatives — and one of the two elements of the bargain, quid 
pro quo, was the right of the lower branch to onginate money 
bills It was not to be accepted without repeated dispute. At 
once Gouverncur Moms rose in opposition “The restriction, 
if it has any real operation,” he declared, “will deprive us of the 
services of the second branch in digesting and proposing money 
bills, of which it will be more capable than the first branch It 
will take away the responsibility of the second branch, the great 
security for good behavior.” The apprehension implied was the 
lesult of his evident expectation that the second branch would 
be m the nature of another House of Lords, for he had said: 
“There never was, nor ever wdl be a civilized society without 
an aristocracy ” His endeavor was to keep it as much as pos- 
sible from doing mischief. 

Colonel Mason was foremost in support of the proposal. 
Should the Senate “have the power of giving away the people’s 
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money, they might soon forget the source from ivhich they re- 
ceived it.” Madison better forecasted the future when he said 
he could not regard the privilege of originating money bills as 
any concession on the side of the small States They seemed to 
have reached that conclusion, for a month later, by vote of 
seven States to four, the provision was stneken out of the draft, 
in spite of Mason’s protest that this action “was to unhinge the 
compromise of which it made a part ” Randolph, awake to the 
danger in which this put the whole programme, the next day 
gave notice he would move to reconsider, and although when his 
motion was reached, it was defeated, with the same division of 
States, wiser counsels prevailed m the conferences of the com- 
mittee of eleven, and after three weeks or so of informal negotia- 
tion that committee reported a further compromise, under which 
the House should ongmate but the Senate might amend. This 
was the solution that in the end prevailed It is suggested that 
one purpose was to offset in some measure the special privileges 
that had been given to the Senate in point of ratifjnng treaties, 
trying impeachments, and confirming appointments, but un- 
questionably the chief intent was to give the House what was 
meant to be control of the purse strings 
The importance attached to the provision may be further 
gathered from what was said of it in Number 58 of “The 
Federahst”: “This power of the purse may, in fact, be regarded 
as the most complete and effectual weapon with which any 
Constitution may arm the immediate representatives of the 
people, for obtaining a redress of every grievance, and for 
carrying into effect every just and salutary measure.” That was 
one of the few instances where the sagacious authors of Amenca’s 
greatest political treatise missed the mark. Rare have been 
the resorts to the weapon that W'as to be the most effectual for 
obtaining redress of every grievance and for carrying into effect 
every just and salutary measure Indeed it was quickly recog- 
nized as a comparatively ineffective weapon and became one of 
the few particulars m which the example of the Federal Con- 
stitution has not been widely followed Although Kentucky 
(1792) restricted to the lower branch the privilege of onginat- 
ing “biUs for raising revenue,” Tennessee (1796) made no 
exception to the provision that bills might originate in either 
House, nor did Ohio (1802) Georgia in 1798, Louisiana in 1812, 
and Indiana in 1816, provided that money bills should ongmate 
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in the lower branch, but Mississippi in 1817 and Ilhnois in 1818 
put the two branches on an equality in this particular Kcw 
York definitely declared m 1821 that any bill might ongmate 
in either branch, and the greater part of the States now take 
that ground. 

Elsewhere in the world the practice of confining to the lower 
branch the ongmating of money bills may still be called gencial, 
for the Cabinet system is general Although it is possible for a 
Cabinet to have ministers m both branches, it works better 
when its power is concentrated in one branch, with the other 
subservient It must control the lower branch anyhow and it 
must originate all programmes of finance, so that their intro- 
duction in the lower branch is the natural thing. The situation 
is different from that in our States, where there are no ministers 
and nothing hire ministerial responsibility invites embarrassment 
from giving equal powers to the two branches 

With us there are but two reasons for differentiating One 
IS to be found only whore the Houses arc chosen by constituen- 
cies diffcnng in character In the State Legislaturcs, however, 
the variances m this respect are now so unimportant in their 
effects that by themselves they would furnish no vital cause for 
continuing the ancient prohibition. In a not bnef expenence as 
a member of a lower House in a State where it has a nominal 
monopoly of originating money bills, part of the time brought 
in close touch with the matter by membership on the appropriat- 
ing committee, I saw no instance where the principle involved 
in the constitutional provision had as a principle the shghtcst 
importance. 

As a matter of practice, however, there are gains from the 
differentiation. It is now generally recognized that an ordrily 
financial programme is desirable This is best secured by initi- 
ative in one branch. Otherwise there will be miscluevous criss- 
crossing 

A third reason, advanced by Stephen Leacock, does not much 
appeal to me. He avers ^ that although in the case of most bills 
introduced in a legislature no great harm ensues if the proposals 
of one House are rejected by the other, in the matter of money 
bills there is a difference, for if no bill is passed for the raising 
and spending of money, the public seiwice will come to a full 
stop. To him it therefore seems wiser to make the wishes of one 

^ Elements of Political Science, 170 
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House more or less decisive in the matter, and of the two the 
House more directly and proportionately representing the 
people appears to bo the natural one to entrust with the power 
I do not follow the logic May there be a non seqmtur? Under 
the bicameral system either House can prevent action, save 
under such exceptional conditions as those now provided for 
Parliament, wherounder the Commons can in the end get their 
way Giving our lower blouses the right to originate, does not 
make their wishes in any degree decisive JMy surmise is that 
Piofessor Leacock, living in a Dominion where Senates are 
relatively unimportant, does not appreciate their standing under 
the Constitutions of our States They are here the equal of the 
lower branches in prestige and power. If the bicameral principle 
is itself sound, then our State Senates should have equal share 
m ultimate decision. Only by reason of technical expediency 
may they usefully be asked to forego initiative in matters of 
finance Furtheimore, at least in the case of Congress, the 
Senate cannot stop the wheels of government by refusing to 
pass an appropriation bill If none is passed, the provisions of 
the previous bill prevail until superseded 

In one particular the ca.se is othorv ise with Congress. As a 
result of the great compromise of 1787, the States stand on a 
parity in the Senate, each with the same power as that of any 
other, large and small alike WTion some issue concerning the 
methods of raising money or involving laige expenditure leads 
the smaller States to act unitedly, they can of course exert far 
more influence in the Senate than m the House, lyhere member- 
ship IS m proportion to population. When agrarian interests 
conflict with those of industry and commerce, when it is a 
matter of factory against farm, or city against country, the 
advantage of originating money bills, slight though it now be, 
may help to even up the balance Save m exceptional instances, 
however, the tangible result has shown itself only in the shape 
of lengthy debates in the two branches as to their respective 
rights. 


Definition Disputes 

The controversy has been mainly over definition — the cause 
of so many of the disputes of mankind What is a money bill? 
What IS a revenue bill‘i’ Do either or both cover both the raising 
and spendmg of money? If they cover the levying of taxes, do 
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they cover the lessening or removal of taxes^ Do they include 
everything relating to finance, or only taxes and appropnations? 

Here again origins must be examined for the sake of under- 
standing, and inasmuch as the framers of our Constitutions 
used much phraseology brought or borrowed from the mother 
country, mth the meanings customary there, we must first turn 
to Parliament for light To that body the questions involved 
were of little or no consequence before the seventeenth century, 
because of the simple nature of the transactions pnor to that 
tune When the King wanted money, of course he had to tell 
the purpose for which he wanted it, at first to help along the 
bargain, later to make the representatives of his people gener- 
ous, but although the purpose for which the grant was made, was 
often mentioned in the record or bill, it was not so mentioned as 
a condition or stipulation. 

When government began to emerge from the absolutism into 
which it had fallen under the Tudors, more systematic liandling 
of fiscal affairs showed itself to be advisable One result was that 
when the House of Commons, sitting as the newly devised Com- 
mittee of the Whole, dealt with money matters, about 1620 it 
came to be known as the Committee on Supply Not until a 
score of years later was the raising of money set off by itself as 
a function of the House sitting as Committee on Ways and 
jMeans 

With the Stuarts had come palpable reason for seeing that the 
monarch spent the money as the Commons intended So we 
find an act of 1624 granting an aid to James for the war expected 
with Spam, directing that the sums levied should be paid into 
the hands of eight citizens of London named as treasurers, and 
expended only upon the warrant of at least five of ten otlier 
persons named as the King’s council for the war. 

The tyrannies of the firet Charles and the extravagance of the 
second developed the tendency to put clauses of appropriation 
in supply h ills When in 1665 the Commons put into the supply 
bill for the war with Holland a proviso that all moneys raised 
by virtue of the act should be solely applicable to the service of 
the war, and issued out of the Exchequer only upon warrant or 
order mentioning that they were payable for such service. 
Clarendon furiously opposed on the ground that this w as deroga- 
tory to the honor of the Crown, but Charles himself approved, 
in the belief that the banks would the more readily lend the 
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money. This made it easier to establish the principle, and al- 
though the servile House of Commons that met when James II 
mounted the throne, took credit to itself \uth the King for not 
specifically appropriating the supplies granted, from the tune of 
Wilham of Orange specific appropriation has been the invariable 
usage Perhaps more than any other thing this marks the trans- 
fer of power from the Crown to the people. It is one of the land- 
maiks of the spread of popular hberties 

The new idea brought v ith it the question of whether a bill 
entailing the expenditure of money was a money bill, and as such 
must originate in the House of Commons When in 1661 the 
Lords sent down a bill for paving the streets of Westminster, 
the Commons laid it aside because “it went to lay a charge upon 
the people,” and they brought in another. Thirty years later 
the Commons had occasion to' resolve that “the disposition, as 
well as the granting of money by act of Parliament hath ever 
been in the House of Commons,” which the Lords stoutly denied, 
and the bill was lost by disagreement between the two Houses. 
In the course of the next hundred years, although the Lords 
never admitted the contention of the Commons, it became fairly 
well settled that in England an appropriation bill is a money 
bill, with the exclusive right m the Commons to originate. How- 
ever, up to recent days the Lords were permitted to originate 
bills where charges on the people were but incidental, and no 
instances have come to my notice of carrying the doctrine m 
England to the absurd degree of quibbling now and then found 
in American lawmaking bodies. 

Time was when the jealousies of the lower branch in these 
matters were just as important in securing the hberties of the 
people in the Amencan colonies as they had been m the mother 
country, and disputes that at first glance seem to have been 
petty, were of far-reachmg influence Thus in Massachusetts 
the right of the people to tell how their money shall be spent 
grew out of a senes of squabbles between General Courts and 
Governors. Hutchinson tells us (ii, 266) that though the ri gh t of 
the Representatives to originate money bills was undisputed, 
“they went further and intrenched upon the charter nghts of 
the Council and allowed no payment to be made for services 
until they had judged whether they were performed and had 
passed a special order for such payment ” They even voted that 
there should be paid out of the Treasury to the Speaker of the 
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House three hundred pounds sterling “to be apphed as they 
should direct." After about three weeks of altercation, it was 
agreed that one hundred pounds should be so allowed, and that 
two hundred pounds be paid to such agent as should be chosen 
by the whole Court. The House gained the point at issue, and 
continued to designate the objects for which moneys were 
raised, thus leaving nothing to the discretion of the Governor 
and Council, until 1729, when Governor Shutc vetoed an appro- 
pnation bill for this reason. The dispute that followed was 
settled unfavorably for the House In 1732, however, the Repre- 
sentatives succeeded in passing a bill in a fashion not materially 
differing from the old method In 1733 they successfully claimed 
a right to audit the public accounts In later years grants for 
the defense of the Province were so made that the Governor and 
Council were restrained from drawing money from the treasury 
“for any other purpose.” Governor Pownall submitted to this 
invasion only under protest, though his predecessor had allowed 
it without complaint. In 1762 the House remonstrated against 
the method in which the executive power had been exercised 
in this particular, stating that it was “annihilating one branch 
of the Legislature ” ^ 

Even after the disappearance of the royal Governors, hated 
and feared, the jealousies of the lower branch survived. In the 
year after the adoption of the new Constitution the finicky 
Massachusetts House objected because the Senate had chosen 
a committee to inquire whether all the town returns of valua- 
tions were correct. This was averred to be a subject relating to 
money, on which the House alone could take the initiative. The 
problem was sent to the Justices of the Supiemc Courts for their 
opinions Very sensibly and quite solemnly the honorable 
Justices jxiinted out (126 iMass 547) that the settlement of a 
valuation is not an act of legislation, and that where it ongmated 
made no difference. 

The conclusion was reasonable, but one sentence by which 
Chief Justice Cushing reached it, was unfortunate. Said he: 
“I suppose a money bill to be a bill imposing a direct tax on the 
people ” Could he have considered the matter longer, he might 
not have been so positive. His apologetic reference to “the 
short space allowed ” suggests hasty thinking and raises a doubt 
strengthened by what his associate. Justice Sullivan, said. “In a 
^ F L Rilcy, Colonial Origins of New England Senates, 15 note 
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question so complicated and of such magnitude, I could have 
wished that a longer space than two days had been allowed me.” 
Nevertheless, Cushing’s supposition settled the matter for 
Massachusetts. Accurate judicial definition, however, was not 
reached imtil 1878, nhen the Justices of the Supreme Court, in 
a lengthy and learned opinion, with exhaustive historical treat- 
ment of the subject (126 jMass 557), gave it as their belief that 
the exclusive privilege of the House of Representatives is limited 
to biUs that transfer money or other property from the people 
to the State, and docs not include bills that appropriate money 
from the treasury to particular uses of the government or bestow 
it upon individuals or corporations 

Elsewhere the early Constitutions weie not wholly without 
attempt to anticipate differences over definition. Alarylancl, 
giving to the House of Delegates the powder to ongmate all 
money biUs, tned to tell w'liat should be deemed such, declanng, 
“that no bill, imposing duties or customs for the mere regulation 
of commerce, or inflicting fines for the reformation of moials, or 
to entorce the execution of the laws, by which an incidental 
revenue may arise, shall be accounted a money bill, but every 
biU, assessing, levying, or applying taxes or supplies, for the 
support of the government, or the current expenses of the State, 
or appropriating money m the treasury, shall be deemed a 
money bill ” This was the only one of the original States tliat 
referred to appropriating money New Hampshire had spoken 
of “raising, levying and coUectmg money ” South Carolina, 
Virginia, New Jersey, Delaware, and Massachusetts used the 
term “money bills ” South Carolina in 1790 changed to “bills 
for raising a revenue,” Delaware hkeivise in 1792, and New 
Jersey in 1844 New Hampshire, however, m 1784 copying 
much from the Massachusetts Constitution, took over the vague 
term “money bills ” It disappeared m Virginia m 1830, with 
the dropping of the clause forbidding the Senate to amend 
money bills, and in Maryland in 1851, when each branch received 
the power to originate any bill Only Massachusetts and New 
Hampshire still cling to the uncertain phrase. 

Delaware further lessened doubt by saying in 1792 that “no 
biU, from the operation of which, w'hcn passed into a law, revenue 
may mcidentally arise, shall be accounted a bill for raising 
revenue ” Nebraska in giving each House the pow'cr to originate 
bills, excepts biUs appropnatmg money, which are to originate 
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only in the lower branch. Georgia sets an example of clarity 
by saying that "all bills for raising or appropnatmg money 
shall ongmatc in the House of Representatives,” and Lomsiana 
declares hkewisc 

The influence of the Massachusetts interpretation of 17S1 
had not become appreciable half a dozen years later wlieii the 
Federal Constitution was m the making The Pinckney draft, 
on which the discussion was largely based, read in this particu- 
lar: “All money bills of every kind shaU originate in the House 
of Delegates ” When the committee reported the momentous 
compromise, Madison gives it as reading, on this point, “all 
bills for raising or appropriating money”, Yates makes it, “for 
raising or apportioning money ” The paragraph ended . .no 
money shall be drawn from the public treasury but in pursuance 
of appropriations to be originated in the first branch ” Thice 
times “raising or appropriating money” appears in the records 
of the next few weeks, then came a motion by Randolph, August 
13, “Bills for raising money for the purpose of revenue, or for 
appropriating the same”, and two days later one by Strong, 
“ . except bills for raising money or for the purposes of revenue, 
or for appropnatmg the same ” In the end the Committee of 
Eleven that m as working out the situation made the phraseology, 
“All bills for laising revenue”, these were the woids reported 
by the Committee on Revision of Style, and so they stand to-day. 

Such record of the proceedings as we have, does not show that 
there was any intent to change the scope of the provision by 
excluding appropriation and thus confining it to income No 
comment was made, no protest entered. On the other hand it is 
clear that at least some of the delegates believed they had pro- 
vided for “money bills” in the broadest sense Madison used 
that phrase in the Virginia Convention for ratification, AYilson 
in that of Pennsylvania Parsons, using it in Massachusetts, 
coupled “supplies” and “salancs,” as if they were interde- 
pendent. Iredell, using it in North Carolina, said “The au- 
thority of money will do everything A government cannot be 
supported without money Our representatives may at any time 
compel the Senate to agree to a reasonable measure, by with- 
holding supplies till the measure is consented to ” He took 
credit to his State for helping to secure this power for the lower 
branch 

In the first Congress to meet after the Constitution had been 
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adopted, the first measure to be taken up was the revenue bill. 
In the course of the long debate, here again “money bills” were 
the words of the phrase repeatedly used. While the bill for 
establishing the Treasury Department was under considera- 
tion, that phrase and “biUs for raising revenue” were used ivith 
little discrimination. At the same time came the first of a long 
senes of attempts to carry the principle to an extreme. Mr Page 
objected to making it the duty of the Secretary to “digest and 
report plans for the improvement and management of the 
revenue, and the support of the public credit ” Long debate 
followed, various members supjxirtmg Page by reason of their 
fear that even the preparation of plans might be an invasion of 
the prerogative of the House Such jealousy of a pnvilege may 
at least attest contemporary appraisal of its value 

A decade or so later came another episode where the doctnne 
was carried to the point of quibble Toward the close of the 
session m 1800 a committee recommended that the Secretary 
of the Treasury should lay before Congress at the beginning of 
every session a report on finance n ith plans for the support of 
credit. Gallatin and Nicholas, unrelenting foes of the adminis- 
tration and on the alert to make trouble, opposed the bill on 
the ground that it was a money bill and had originated in the 
Senate Gnswold and Harper at once took the valid ground 
that an informatory report could not be brought under the pro- 
hibitions m the matter of a money bill, and the measure passed 
by 43 to 39 An ironical Fate brought it about that the very 
first report made under this law was made by Albert GaUatin 
himself m the following year. It was sent m to the Senate, 
which was an interesting change of attitude, whether really 
significant or not as a change. Washington had in essence 
copied the practice of colonial Governors by beginning his first 
annual address with the salutation: “FcUow-Citizens of the 
Senate and House of Representatives ” Coming to a passage 
relating to finance, he introduced it with — “Gentlemen of the 
House of Representatives”, and on its conclusion changed 
again, this time to — “Gentlemen of the Senate and House of 
Representatives.” This form ho followed in each of his other 
annual addresses, and Adams did the same thing, but Jefferson 
abandoned the discnmination Seeking as wo are to find out 
what the authors of the Constitution meant by their words, this 
sidehght on the control of the purse is not to be ignored. 
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For the same reason a practice of Parliament, presumably 
known to our fathers, should be taken into account. There a 
money bill, unhke all other bills, when it has passed the Com- 
mons and the Lords, is returned to the Commons. The Clerk of 
that body, on the day for signifying the King’s assent, carries 
the bill over to the House of Lords, wheie at the bar he delivers 
it to the Speaker, who m turn hands it over to the official charged 
with sigmfjnng the roj'al assent, the Clerk of Parhaments 
With us the lower branch has not clothed its privilege with 
ceremony thus regularly repeated, but it has not failed to assert 
its rights whenever seiious occasion has arisen Prior to our 
owm time the most noteworthy instance has been that con- 
nected with Heiirj' Cla 3 '’s tarifi bill in 1S33 Two yea.is before, 
a proposal bj- Benton for the abolition of the duty on alum had 
been defeated in the Senate on account of constitutional ob- 
jection Nevertheless Clay introduced his bill m the Senate, 
where it was at once met by objection from Senator Fors 5 i;h on 
the ground that as it contained a section proposing an increase 
of duties on certam woolens, it was in conflict wnth the con- 
stitutional provision. Clay insisted it was not a bill to raise 
the duties, but to reduce them, “and therefore did not come 
within the reach of an equitable objection.” After much hesita- 
tion the Senate allowed the bill to be introduced, but in the 
debate that followed manj’ Senators expressed in the most 
positive niannei the opinion that the Senate had no right to 
origmate such a bill. Daniel Webstci said the attempt to evade 
the question by contending that the bill was intended for pro- 
tection and not for revenue, afforded no relief, for it was pro- 
tection by means of revenue It was not the less a monej'’ bill 
from its object being protection After 1842 the bill would raise 
a revenue, or revenue would not be raised by existing laws 
The debate showed Clay that he could not risk a decisive 
vote wuth the constitutional difficulty threatening, and so ho 
avoided it by a shiewd move His friends in the lowei branch 
having been quietly warned of what was coming, a motion to 
strike out the bodj' of a pending measure and mseit Claj^’s bill 
caught its enemies off their guard and prevailed while members 
were putting on their overcoats to go to their dinners So the 
compromise reached the Senate in the shape of a House biU, 
and with the constitutional objection thus removed, was 
accepted. 
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Eleven years later Senator Evans reported a resolution that 
the bill to revise the compromise tariff should be postponed as 
it could not onginate in the Senate, and the resolution after 
long debate was passed In the course of the Cml War a Senate 
bill providing for a five per cent income tax ivas strenuously op- 
posed by Thaddeus Stevens, with the result that the Senate 
receded from its position. In 1871 the Senate passed a bill 
abolishing the income tax, winch the Plouse immediately re- 
turned, raising the constitutional objection. A conference 
committee could not agree The report of the House members 
closed with a resolution “that the House maintains that it is its 
sole and exclusive privilege to origmate all bills directly affecting 
the revenue, whether such bills be for the imposition, reduction, 
or repeal of taxes,” etc The exhaustive speech on the subject 
that James A Garfield obtained leave to print (March 3, 1871), 
discussed it admirably 

Notice that the House report confined itself to bills “directly 
affecting the revenue ” Thereby it avoided an issue often raised, 
and that has reached the courts at least ten or a dozen tmics. 
They have been at odds in the matter Some have excluded 
incidental revenue, some have extended the constitutional pro- 
vision to cover all revenue The latest holding is that of Judge 
Hough in the United States Distnet Court in connection with 
the Cotton Futures Act of August 18, 1914, known as the Lever 
Bill The case was that of Hubbard v Lowe, 22G Fed Rep 135 
(1915) The Judge was little disturbed by the precedents against 
incidental lesults, saying- “It has sometimes required a good 
deal of mental strain to demonstrate that some piece of legisla- 
tion ongmating in a Senate was not a bill for raising revenue ” 
He rehed upon the doctrine of McCray v United States, 195 U S. 
27, 59, that the motive or purpose of Congress in adopting a 
statute cannot be inquired into “It is immaterial what was 
the intent behind the statute, it is enough that the tax was laid, 
and the probability or desirabihty of collecting any taxes is 
beside the issue ” He said all the counsel in the case had agreed 
that this was a revenue bill within the constitutional meaning, 
though every one who had studied the investigations, reports, 
and discussions preceding and producing the passage of the act 
knew that nothing was further from the intent or desire of the 
lawmakers than the production of revenue. The Government 
appealed the case, but the Sohcitor-General, John W. Davis, 
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must have concluded he had no chance in the Supreme Court, 
for on his motion the appeal was dismissed 

Nevertheless the Senate, convmced against its will and of the 
same opinion still, thrashed over the old stiaw through most of 
two days, January 22 and 23, 1925, proving to its own satis- 
faction that a bill increasing postal rates was not a revenue 
bill, whereupon the House Committee on Ways and Means 
reported to the contrary and the House returned the Bill to 
the Senate 

There is further the question of whether borrowings are “re- 
venue " within the purview of the constitutional provision The 
issue rose under striking circumstances when Congress had been 
called together in special session by reason of the financial 
crisis of 1837 Chairman Cambreling of the Committee on Ways 
and Means told the House the Treasury was in such condition 
that the specie could not be obtained for a little draft of $811. 
The Senate got the start of the House in passing a bill for the 
issue of Treasury notes WTien it reached the House, John Bell, 
aftenvard to be nominated for Piesident, instigated John Quincy 
Adams, who had boon President, to question the nght of the 
Senate to send over sucli a bill Although the exigency was great, 
the need for haste imperative, Adams felt it was of still gi eater 
importance to maintain the constitutional prerogative of the 
House In his opinion the matter admitted of no question at all. 
“If ever there was a money bill, this iias one ’’ Robertson de- 
clared it was the greatest breach of the privileges of the House 
that had ever been perpetrated Cambreling, on the other hand, 
held the bill did not propose the levying of a tax, and declared 
it a mere anticipation of revenue, but to avoid difficulty he 
moved to lay the Senate bill aside and instead to take up one 
of the House bills to the same end. 

Not always has the issue been raised It was escaped, for 
instance, by the act of March 3, 1815, repealing several acts 
imposing duties on tonnage, and regulating the relative duties 
charged on goods imported in foreign vessels and vessels of the 
United States In spite of the fact that this was a regulation of 
commerce rather than revenue, it probably received the assent of 
the House because the point was not made, the bill passing on 
the last day of the session, without debate, and consisting of but 
a single bnef section. Nowadays such a bill would be hkely to 
arouse protest 
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Our troubles over definition would be escaped if we had been 
fortunate enough to anticipate the remedy happily provided in 
the Constitution of the Irish Free Stale There if dispute arises 
as to what is or is not a money biU, on the request of two fifths 
of the members of either House, a committee of six members, 
three elected by each House, and a senior judge of the Supreme 
Court, “able and wilhng to act,” will decide. 

Precedence and Procedure 

The persistency and power of the belief that the lower branch 
should have the whiphand in all matters of finance gets remark- 
able illustration from the Congressional practice in the matter 
of the big appropnation bills On its face the Constitution seems 
to leave no shadow of chance for doubt As to beginning it does 
not go beyond saying- “All bills for raising revenue shall origi- 
nate in the House of Representatives.” In the common usage 
of to-day, “revenue” carries the idea of income, and not that of 
outgo Yet from the start and with assent continuous, though 
not ivithout occasional protest, the lower branch has had a 
monopoly of ongmatmg the big appropriation bills This is 
defensible only on one or both of two giounds. that when 
the Constitution was ivritten, “revenue” was equivalent to 
“money”, that continuous practice has estabhshed an inter- 
pretation of the Constitution so firmly that it is now beyond 
question 

Turning first to the dictionancs, we find that those of the 18th 
century do not go into detail enough to be of service When in 
the next century those prmted m England began to be copious, 
they gave two elements to the definition of public “revenue,” 
one the income element, the other the outgo element. Such in 
the mam continues to be the English construction. It was 
copied in the earlier American dictionaries of size, and has not 
yet been rejected by all the American lexicographers Regard- 
less, however, of what a modem definer might say were the full 
bearing of his decision brought home to him, there can be no 
doubt, as we have seen, that the leading men of the Federal 
Convention drew no distinction between “money” and “re- 
venue.” The weight of the evidence is that they thought they 
were giving to the lower branch the control m all matters of 
finance, whether income or outgo 

In this they w ere justified, and the English lexicographers were 
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justified, by what had become the procedure of Parliament, 
which is to-day much what it was in 1787 There the gettmg and 
the granting of monej' are mseparablj' combined. Note the 
course of affairs. The House of Commons, sitting as that Com- 
mittee of the AVhoIc which is known as the Committee of Supply, 
decides how much the Government may expend, sitting as the 
Committee of AVays and Cleans, it passes the tax bills for get- 
ting the money, finally, sitting again, and to the Ameiican mmd 
not quite logically, as the Committee of AA'ays and Aleans, it 
passes the formal authorization for the money to be drawn out 
of the Treasury In England the getting and the granting are 
two fractions of a unit, are complementary, are reciprocals 

The theory of this was familiar to American statesmen of the 
period when the Constitution was written, and they supposed 
it had been embodied in that document For instance, note the 
words of James Monroe in the lengthy discussion of our con- 
stitutional structure mth which he accompanied his veto of the 
Cumberland Road bill, ^lay 4, 1822 Monroe was not a dele- 
gate to the Convention of 1787, but he had shared in the delmtes 
produced and had entered the Senate in 1790 It was as Presi- 
dent that he said “The light of appropriation is therefore 
secondary and incidental to the right of raising money ’’ To be 
sure, he was addressing himself to another clause of the Con- 
stitution, but that did not affect the principle of his declara- 
tion 

Such was the behef of the tunes. Therefore it was wholly 
natural that at the very outset the lower House should con- 
strue “revenue ” as money in the public treasury made available 
for the uses of the government; that it should apply “raising” 
to the whole process, from the levy to the e.xpenditurc, tliat it 
should grasp the granting as well as the getting of money, ap- 
propriation as well as taxation 

Four weeks after a quorum of the 1st Congress appeared, a 
committee of three was named “to prepare and report an esti- 
mate of the supphes requisite for the present year ” Ten days 
later this committee received authority to coUect information 
as to imports and exports, which mdicates that income was 
within its jurisdiction. Its report of July 9 was tabled, and on 
the 24th a resolution passed providing for a Committee on 
Ways and Means, one member from each State, to investigate 
the question of supphes. Evidently it was to view the finances 
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of the new nation in their broader aspects, for when presently 
it was discharged, the subject was turned over to the Secretary 
of the Treasury, Alexander Hamilton, who thereupon wrote 
his famous report upon the public credit On the same day the 
Committee was discharged, the newly appointed Secretary was 
ordered to report fresh estimates, but no action by the House 
resulted until the next session, when a committee of three was 
named to bring m a bill. 

For a time the use of similar select committees was the rule 
In December, 1796, the membership was enlarged to sixteen, 
and it was appointed as a Committee of Ways and Means 
Mr Gallatin, making the motion, called it a standing committee, 
but not till SIX years later did it become such, as we now under- 
stand the term The committee of 1796 was, if I observe cor- 
rectly, the first hearing the name to report an appropriation bill, 
the purpose being to defray the expenses of the civil list There- 
after until 1865 the Committee of Ways and Means reported all 
the general appropriation bills, as well as those relating to taxes, 
and also had general oversight of the debt 

It was, in fact, the Committee on Finance, and such is the 
name still given to the corresponding committee of the Senate, 
which handles both taxation and appropriation matters — a 
unity of jurisdiction that might deter Senators from arguing 
that the functions are indeixindent enough to warrant diverse 
application of constitutional phraseology In the House it was 
the growth of work that compelled the dividing begun in 1865 
Reluctance to separate taxation and appropriation restricted 
the first step to turning over banking and currency matters to 
a committee created for their handhng Since then all appropri- 
ation has by stages been taken away from the Committee on 
Ways and Moans, but it has been because of the necessities of 
the case rather than as in any sense a disavowal of the original 
principle 

With the spread of the budget system came revival of the 
theoiy that revenue and appropriation ought to bo combined. 
It was not applied to Congress, but appeared, for example, m 
Massachusetts, where it was stipulated that special appropria- 
tion biUs passed by the Legislature must provide the additional 
revenue necessary to finance the now proposals As Benjamin 
Lonng Young, Speaker of the House, said “The Legislature 
must not appropriate against a deficit The general fund of the 



THE COURSE OF APPROPRIATION 


411 


State treasury must no longer be regarded as an inexhaustible 
source of wealth. No money — no appropriation ” ^ 

In Congress the first appropriation bill concerned itself with 
both getting and granting, it began by telhng the sources from 
which the money should be drawn, and afterward directed to 
what purposes it should be applied. On the other hand one of 
the early bills for the imposition of duties dweeted that $600,000 
should be set aside for the public expenditures In a few in- 
stances in the course of the next three-score years the Senate 
was allowed to originate specific appropriations of no great 
consequence, but it made no attempt to onginate a general 
appropnation bill until the winter of 1855-56, when the House 
toolc two months to elect a Speaker This so much delayed 
business that in the Senate it was proposed to go ahead with 
the appropriation bills Seward, contesting the right of the 
Senate to do this, argued that as the custom of having the 
House onginate could not have been accidental, it must have 
been intentional, and that the contemporanes of the Constitu- 
tion itself must have meant and understood that bills of a 
general nature for appropiiating the public money belonged to 
the provmce of the House of Representatives. His argument 
did not convince, for an appropnation bill was reported in the 
Senate, passed, and sent to the House. The lower branch, 
however, stood by its prerogative and ignored the bill Fifteen 
years later the issue was raised again, committee reports in the 
Senate in 1871 and 1872 upholding the Senate side of the 
question 

The disability on the part of the Senate has not been held to 
extend to other than the general appropnation bills, and the 
Senate is continually oiiginatmg bills for pensions, claims, public 
buildings, and other minor matters Its right to do this was 
considered by the Plouse Committee on Judiciary m 1881, with 
a report sustaining the Senate, the specific question being the 
right of the Senate to onginate a bill for bu3ang land adjoining 
a new public building The report was recommitted, indicating 
the House was not wilhng to put itself definitely on record as 
approving a course that is m fact customary The situation 
stnlangly illustrates how custom gets the force of law. 

It IS fortunate that the Senate makes no attempt to interfere 

* The Budget System ns a Fret entire Measure against Public Exiravagancet at 
the National Tax Crnfcrcnte, St Louis, Sept 15-19, 1924 
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with the practice whereunder the House originates the general 
appropriation bills If for no other reason than that of securing 
orderly procedure, it should always be maintained. It fits in 
best with the budget system It gives the preliminary treat- 
ment to sub-committees of a much larger committee than the 
Senate could well organize, thus sub-dividmg the huge task so 
that each class of expenditure can got minute scrutiny and 
thorough study On the other hand it is not amiss that there 
should be revision in a second branch, even if at times question- 
able increases result The gam more than offsets the loss 

There is another reason why it is well that the scope of the 
constitutional provision should not be confined to bills imposing 
taxes and regulating excises Changes in the laws relating to 
income are made only at intervals of several years Rarely is 
there imperative need for quick action m regard to them. 
Serious attempt to use them for coercive purposes would result 
only in delay that would work no important haim Whatever 
value there may be m the right to originate would, therefore, be 
of much less consequence if it could be exercised only when in- 
come IS in question. 

On the whole the practical result of the constitutional pro- 
vision IS praiseworthy, even if the expectations of its authors 
have not been fulfilled. Judging by the eulogistic words of 
Hamilton or Madison m No. 58 of “The redcralist,” they 
thought they had secured to the lower branch the power of the 
purse, they thought they had secured to the larger States “a 
constitutional and infallible resource” in the way of protection 
against the smaller States; they thought that by use of this 
resource the larger States would be “able at all tunes to accom- 
plish then just purposes ” 

It would be hard to show that the power has ever been im- 
poitantly used to such ends Only one instance of even the 
threat to use it has come to my notice In 1878 the Democrats 
controlled the House, the Republicans the Senate The Demo- 
crats resented bitterly the election laws that the Republicans 
had passed, primarily, it was well understood, that the votes of 
colored men might be safely cast and rightly counted in the 
Southern States It was given out that unless the States should 
be allowed to conduct their owm elections in their own way, free 
from all Federal interference, the Democrats of the House would, 
under their constitutional right, free from aU Federal inter- 
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ference, refuse to make appropriations to carry on the govem- 
ment.i However, nothing came of the threat 

In England any doubt of the virtually complete power of the 
Commons over the purse was removed by the Parliament bill 
of 1911, which provided that a money bill must be passed by 
the Lords within a month, and without amendment, to escape 
being presented directly to His Majesty and becoming law upon 
his assent, now never refused Canada established the principle 
long ago. In the Parliament of 1841, when the Legislative 
Council undertook to amend a money bill and it vi as sent back 
to the Assembly, an outraged member of that body took the 
amended document and kicked it out of the chamber Since 
1870 the Senate has not tried even to reject a money bill, and 
all concede that it has no right to make so much as a matenal 
amendment, though it may correct details of language When 
Australia came to profit by the experience of other lands and 
draw an up-to-date Constitution, she forbade the Senate to 
amend money bills. In the Irish Free State money bills are to 
be sent to the Senate for recommendations only, and are to be 
deemed as passed if not returned within twenty-one days. In 
Holland the upper branch must approve or reject m full. 

Amendment by the Upper Branch 
Wlien the colonizing of Amenca began, it was well estab- 
lished m England that all grants in Parliament of subsidies 
to the King must begin in the House of Commons The right 
of the Lords to reject was admitted, and their light to amend 
does not appear to have been denied m the Commons before 
1671. Then and in 1678 controversy between the two Houses 
on this point was ended by prorogation, but the resolution of 
the Commons claiming exclusive nght has often been reaffirmed, 
and the Lords, though never expressly disclaiming the light to 
amend bills of supply, have never since asserted it importantly. 
If in trifling matters they have now and then stepped over the 
line, perhaps unintentionally, the Commons have usually set 
aside the offending measure and substituted one containmg no 
shadow of concession They even hold that the Lords have no 
right to insert in a bill pecuniary forfeitures or penalties 

The discussions of the subject by the Parliaments of Charles 
II were fresh in mind when the charter of William and Mary 
' George F Hoar, Auiuhiojia^^^^U Seieniy Years, ii, 102-05 
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came to Massachusetts, and very naturally inspired the belief 
that the Council of the Province n as to give no more than a 
bare assent or dissent to the financial measures sent up by the 
House. To be sure, it was not the notion of the home authorities 
that the force of the precedents of Parliament extended to the 
provincial Assembhes. Lord Camden -when Attoinoy General 
gave an opinion in which he said “Our House of Commons 
stands upon its own laws, the lex patliamentaua, nhereas as- 
semblies m the Colonics arc regulated by their respective 
charters, usages, and the common law of England, and w ill never 
be allowed to assume those privileges which the House of Com- 
mons are entitled to justly here, upon pnnciplcs that neither 
can nor must be applied to the assemblies of the Colonies ” ^ 

Nevertheless the Assemblies took the privileges, whether 
they had a right to them or net Thus when, in 1705, the New 
York Council sought to amend a money bill that had been 
passed by the Assembly, its right to do this was denied by the 
Assembly, which claimed exclusive jurisdiction, by reason of 
the ancient privileges of the House of Commons The question 
was submitted to the Lords of Trade, who, in 1700, informed 
the Governor that, in their opinion, the Council had as much 
right as the Assembly to oiiginate money bills, or to amend 
such bills passed by the A.sscmbly The controv(‘rsy was re- 
neived on the same grounds m 1710, with the same result , but 
the opinions expressed by the Lords of Tiadc did not affect the 
judgment of the Assembly, noi its claim that it had exclusive 
power to originate and control money bills. The colonial records 
show that even as late as 1751 a money bill ■which was originated 
and passed by the Council was rejected by the Assembly be- 
cause that body had the exclusive right “to begin all biUs for 
raising and disposing of money ” ^ When the matter came up 
in New Jersey, m 1740, the Board of Trade said the Council 
might amend, but the lower branch stood by its rights and con- 
tinued to deny the Council any part m appropriations 

A most trivial episode brought out m 1739 a declaration by 
the South Carolina lower House of its rights m this matter. 
The Commons omitted prefixing “Honorable” to the name of 
the Secretary of the Province in the estimates to the tax bills. 
A jocular objection by the Council 'W'as taken senously and 

^ Chaliriprs Opinions, 203 

* C Z, Lincoln, Co7i8titiitional History of Kew York, t, 447 
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renewed the discussion of the right of the Council to amend. 
War with Spam was imminent and the safety of the province 
would not permit a controversy, so agreement was reached that 
when the Council desired an amendment they would present 
it on a separate schedule which they would send to the Com- 
mons with the money bill, and then the amendment would bo 
proposed from the floor of the House and considered The 
House, however, inscnbed in its Journal in large and bold char- 
acters a declaration that the upper House in undertaking to 
make changes had violated the privileges of the lower House, 
“it being the undoubted right and privilege of the Commons’ 
House of Assembly to have the first commencement and sole 
modeUing of all laws for unposmg taxes and levying and raising 
aids of money ” ‘ 

In view of this it is not surpnsing that when the sages of 
South Carolina drew her first Constitution, in 1776, they de- 
clared that money bills “shall not be altered or amended by the 
legislative council [the upper branch], but may be rejected by 
them " According to General Pmckney, speaking in the Federal 
Convention of 1787, this was evaded by informal schedules of 
amendments handed from the Senate to the other House, ac- 
cording to James Madison, speaking of South Carolina m the 
Virginia Convention of 1788, it was a continual source of dis- 
putes On the other hand m Virginia, which at the start re- 
quired all laws to ongmatc in the House of Delegates, with 
power in the Senate to amend any “except money-bills,” 
Madison said no inconvenience had resulted. Probably this 
difference in effects was the reason why, although South Caro- 
lina abandoned the restriction on the upper branch in 1790, 
Virginia did not take the trouble to do away with it until the 
revision of 1830. Until 1844 New Jersey did not allow" the upper 
branch to amend money bills, but Delaw^are permitted it from 
the start. From a provision aimed at riders it may be inferred 
that the Maryland Senate could not onginally amend a money 
bill, in 1851 the powder of either branch to amend any measure 
was definitely specified. 

Massachusetts said the Senate “may propose or concur with 
amendments, as on other bills ” Yet a Massachusetts man, 
Elbridge Gerry, tried to persuade the Federal Convention not 
to let the Senate amend, and he helped get the Convention to 
1 Edward MoCJrady, Hialory of Simlh Caroktm, ii, ISl 
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adopt resolutions in which this prohibition was a feature. It was 
with a margin of but one State that these were earned, his own 
delegation dividing equally, and although the provision stood 
for some tune as the sense of the Convention, in the end it went 
by the board m the general compromise, the phraseology of the 
Massachusetts Constitution being adopted. Madison viewed 
the matter with his usual clarity He told the Virginia Conven- 
tion it had always appeared to hun a matter of no great con- 
sequence whether or not the Senate had the right of originating 
or of amending The nght “would add the mtelhgence of one 
House to that of the other “ He foresaw the mconvemences that 
would follow its refusal 

Even though the Constitution clearly gave the national 
Senate the right to amend, mconvemences have not been es- 
caped, and there are those who would use a harsher word to 
describe what they think the damage Minor amendments 
might do no great harm, but when it came to substituting m 
the Senate a complete revision of the tariff for a two-lmc bill 
repeahng tea and coffee duties, as was undertaken in 1872, the 
House rose in revolt After debate at length, it resolved that 
the course of the Senate was “m conflict with the true intent and 
purpose ” of the Constitution, and it laid the bill on the table. 
This contumehous treatment led the Senate to indignant and 
learned retort, with no action save to transmit to the House the 
elaborate report of the Committee on Privileges and Elections 

After that the strengthening of the prerogatives of the Senate 
seems to have brought it speedy vindication. In 1879 we find 
George F Hoar, ivho had served in the House and had now 
become a Senator, doscribmg the conference committee process 
in terms indicating that the Senate had won the mastery. That 
IS the process under which the Senate amends as it sees fit, 
and the two drafts then go to a special committee of the two 
branches, to which the rules give almost controlhng power if 
the committee can agree “Degrading as this system is to the 
House as a body,” wrote Mr. Hoar, “its effect on the individual 
member is still more remarkable. The whole power of legislation 
over that vast field which is covered by the Senate’s amend- 
ments to the great appropriation bills is in practice delegated 
to two of the three members who are appointed on the con- 
feience committee No other members get a chance to discuss 
them, to vote separately on any one of them, to make any 
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motion in relation to them, or even to see in print what the 
committee recommend in regard to them 'Gape, sinner, and 
swallow.’ ” * 

The prestige of the Senate was heightened by Speaker Reed’s 
rules meant to expedite business m the House They had a 
secondary effect not contemplated Representatives who could 
not get a chance to push m their own body their pet schemes for 
spending money, went over to the Senate and persuaded Sen- 
ators to tack the projects to appropriation bills by way of 
amendment Little by little the Senate accustomed itself to 
almost Ignoring what the House sent over in the way of a money 
measure, and the country came to expect that the Senate will 
do no more than take a House bill for the foundation of its own 
structure Occasionally the House tries to retiievc its fortunes 
and assert its dignity Thus in 1905 by a vote of 263 to 5 it 
returned to the Senate a bill the upper branch had amended in 
the matter of a drawback of the duty on wheat, but such at- 
tempts to re-establish its view of the Constitution have so far 
been of little avail With our entry into the Great War the 
dominating influence of the Senate reached the zenith. It has 
been averred that dunng the course of the war there was not a 
single piece of financial legislation that did not in great part 
originate in the upper branch. 

The political philosopher may find ground for morahzing in 
this complete reversal of the intentions and expectations of the 
men who wrote and the men who advocated the Constitution. 
Theophilus Parsons in the Massachusetts Convention of 1788 
defended the new instrument in this particular by saying that 
if the Senate had not the power to amend, “the Representatives 
might tack any foreign matter to a money-bill, and compel the 
Senate to concur or lose the supplies ’’ The oppoitunity they 
meant to take away from the House, they gave in practical 
effect and actual result to the Senate Parsons believed that if 
the House had the control, the balance between the two branches 
would be endangered, if not destroyed, and the Constitution 
materially injured.* Some have thought the injury accom- 
plished, though by the means intended to prevent it. One 
sagacious critic, WiUiam H. Moody, before he left the House for 

' “ The Conduct of BuBiness in Congress,” North American ReMeto, February, 
1879 

* DAatea in the MaeaachuaeUs Convention of 1788, p. 192. 
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the Cabinet, from which he was to go to the Supreme Bench, 
concluded it was unfortunate mdecd that the plan originally 
determined upon in the Federal Convention, by which full 
control of all bills raising and expending money was vested in 
the House, with a simple negative in the Senate, did not prevail ‘ 

Whether or not the Constitution has suffered, there can be 
little question that the Treasury has suffered Millions have 
been added to House bills by the Senate On the other hand 
Senator Smoot was able to declain in debate that in the course 
of his eighteen years of service the Senate once and only once 
had reduced an appropnation as passed by the House. The 
lower branch was made m laige part helpless to prevent Sena- 
torial liberality, by the rule compelling acceptance or rejection 
of conference reports in toto, without opportunity for amend- 
ment. So m the matter of changes in the big appropnation bills 
there was no practicable way of getting at obnoxious items with- 
out killing the whole bill. House conferees could hardly be 
blamed for accepting some of the demands made by those of 
the upper branch. A conference is necessarily to some extent 
a matter of bargain, of give and take Perhaps in the com- 
promises the House conferees got all that could be expected, 
but the House itself was virtually precluded from insistence 
upon its oivn point of view in any particular matter Revolt 
against this handicap took shape m one of the changes in the 
House rules when m 1920 the budget program was tempo- 
rarily checked by the President’s veto The new rules survived 
and one of them was to the effect that when a Senate amend- 
ment to a general appropriation bill would if offered in the 
House be in violation of the rule against expenditure not au- 
thorized by law, it shall not be agreed to by the Ilouse conferees 
unless they are so directed by a separate vote of the House. 

Money amendments by the Senate to House bills other than 
those of general appropriation have had and still have a parlia- 
mentary status that is uncertam and unsatisfactory. In 1864 
when the House questioned the right of the Senate to provide a 
tax on incomes by an amenrlment to a non-revenue bill, the 
Senate withdrew the amendment. In 1878 the House returned 
to the Senate a House bill about postroads to which the Senate 
had added revenue amendments, the House vote being 169 to 68. 
Speaking more emphatically with a unanunous vote, the House 

^ " Constitutional Powers in the Senate,” North American Review, March, 1902. 
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in 1905 sent back a bill relating to the taxation of bonds issued 
to aid isthmian canal construction The Senate had stricken 
out all of the House bill after the enacting clause, and inserted 
somewhat similar provisions. A conference committee had 
restored the substance of the original House bill, but used the 
Senate language Nevertheless the House insisted strictly on 
its prerogative. 

The issue was brought up almost dramatically by the Farm 
Relief bill of 1029. As this measure left the House it was a 
money bill in that it authorized the appiopriation of $500,000,000 
for a revolving fund, to be lent, and appiopriations for other 
expenditures Attempt had been made to amend it by mseitmg 
the so-called “debenture plan,” whereby the Board to be created 
would be empowered to issue to exporters of agiicultural pro- 
ducts debentures (certificates of mdebtedness payable by the 
Treasury), at a rate one half that of the import taiiff on the 
product m question Applied to the seven commodities most 
likely to enjoy the privilege, and estimating on the basis of the 
c.xports of the preceding three yeais, this would mean additional 
taxation to the extent of about $150,000,000 a year In the 
House Committee of the Whole an amendment inserting this 
project was lulod out of order as not germane The Senate, 
still working under Jefferson’s Manual, is not hampered like 
the House by rules of germaneness, it put the debenture plan 
in the House bill, and the issue was joined 

There could be no question that the Senate might amend the 
money provisions m the House bill Could it add authoiity to 
increase the public debt, to the amount of certificates of in- 
debtedness issued for carrying out a project not contained in 
the House bill? Could it thus compel ultimately appropriations 
of, say, $150,000,000 a year? The House thought not, and at 
first was inclined to refuse a conference while the obnoxious 
provision remained in the bill, but tune pressed, the wish for 
results was geneial, and so the bill was sent to conference, but 
the House saved its lights by recording formally its doubt of 
the constitutionality of the Senate’s action 

The House conferees were unanimous m the belief that this 
particular matter ought to be settled first So they refused to 
consider at all the other matters in issue until the Senators 
should yield on the constitutional point The Senators declared 
they would not yield until the House had been given a chance 
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to vote on the debenture plan on its merits For tactical reasons 
such a vote was to be avoided in the House if possible. Deadlock 
of days followed At last the House yielded, i athei than take the 
responsibility for the failure to enact the legislation for which 
chiefly the special session had been called A confeience report 
of inability to agree was permitted, the House sent the bill back 
to conference with instructions not to accept the debenture 
amendment, the vote on these mstructions gave the Senate the 
House roll call that for political reasons the Senate wanted, this 
showed that the House was more than two to one against the 
debenture plan, and then the Senate abandoned it, though with 
the threat that it would be tacked to the tariff bill pending. 

The plan contemplated that the debentures should be used 
by importers m the payment of tariff duties At first blush it 
was thought that this was what mfnnged the mandate of the 
Constitution, and such may stdl be the general impression, but 
it IS doubtful if that view is correct Such use would not lessen 
the revenue from the tariff by a dollar The debentures would 
be a special form of currency, having a single use, and they 
would not at all affect the figures of the customs service The 
real result would be that the Treasury, paid by its own obliga- 
tions, would that much be short at the end of the year, precisely 
as if the money had been diicctly appropriated and paid out as 
an export bounty It will be seen that for this reason the pro- 
posal was from the point of view of constitutionality strikingly 
hke that for the issue of Treasury notes to which John Quincy 
Adams had successfully objected more than ninety years befoie 

It differed, however, in that the Treasury note bill onginated 
in the Senate That was also the case with the Cotton Futiues 
law which Judge Hough held unconstitutional in Hubbard v. 
Lowe. Furthermore, as the Cotton Futures bill left the Senate, 
it was constitutionally unobjectionable The remarkable thing 
there was the fact that the bill became unconstitutional by rea- 
son of a money amendment added by the House When it be- 
came law it was a revenue bill within the purview of the Con- 
stitution, and it had not originated in the House Judge Hough 
explained this appaient anomaly by saying “Though an 
amendment may be the most important part of an act, it re- 
mams formally only an addition or subtraction; it has no inde- 
pendent parliamentary vitality ” Wonder may be permitted 
as to what would follow if this were applied to all House bills 
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amended in the Senate. Do they m reality have the constitu- 
tional status of their original form? If so, it would be perfectly 
simple for a Senate to originate all the revenue provisions it 
chose. All it would have to do would be to tack revenue clauses 
on the first House bill that came handy. 

Riders 

Amendment has been the chief method, though not the only 
method, for working that legislative abuse known as the “nder.” 
Any system of laivmaking whercundcr a measure must have 
more than one approval, invites the attempt to carry a doubtful 
proposal by attaching it to a measure more likely to win the 
favor of the other House or of the Executive Horsemanship 
naturally suggested that a measure thus carried through on the 
back of another should be called a “rider ” The burden is most 
commonly mounted on appropnation bdls because necessity 
or strong dc.sire makes them most likely to prevail Although 
the “rider’’ may be put on the saddle by the introducer or the 
committee, it is nowadays generally seated by way of amend- 
ment 

In theory a rider on a money bill is perfectly consistent with 
the ancient doctnne that grants of supply might be made on 
condition — the bargain pnnciple on which Parliament was 
founded. Nothing obnoxious in this appears to have been dis- 
cover cd until the days of the Stuarts. Up to that time the im- 
portant quarrels had been chiefly between Parliament and the 
King Then as the Crown waned and the Commons waxed in 
power, the field of controversy gradually shifted, bringing dis- 
putes between Commons and Lords to the fore. It was under 
Charles II that the tacking of other matters to bills of supply 
became serious. Of course the Lords objected. They fought 
agamst the dangerous and unfair practice for half a century 
before common-sense prevailed and it became admitted that 
the thing w^as unwise. In 1700 a particularly annoying instance 
of abuse greatly disgusted WiUiam HI. The Commons tacked 
a bill for the appointment of certain Commissioners on a bill 
granting the land tax. William gave a reluctant assent, pro- 
rogued Parliament without making a speech from the throne, 
and wrote to a fnend; “This has been the most dismal session 
I ever had.” 

The protest of the Lords was both severe and just. “The 
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joining together in a money bill things so totally foreign to the 
methods of laising money, and to the quantity or qualification 
of the sums to be raised,” they said in 1(599, “is wholly destruc- 
tive of the freedom of debate, dangerous to the privileges of the 
Lords, and to the prerogative of the Crown. For by this means 
things of the last ill consequence to the nation may be brought 
into money bills, and yet neither the Lords nor the Crown be 
able to give their negative to them, without hazaiding the 
public peace and security.” ^ Three years later they rciteiated 
their view, declaring that “the annexing any clause or clauses 
to a Bill of Aid or Supply, the matter of which is foreign to, 
and diffeient from, the matter of the said Bill of Aid or Supply, 
IS unparliamentary, and tends to the destruction of the con- 
stitution of this government.” ^ 

HatseU, writing in the latter part of that century, observed. 
“Whenever this measure of tacking to a Bill of Supply is at- 
tempted hy the House of Commons, with an intention of thereby 
compelhng the Crown or the Lords to give their assent to a Bill 
which they vould otherwise disapprove of and reject, it is highly 
irregular; and it is a breach of those parliamentary rules and 
orders, which have been established by long and unifoim prac- 
tice between the tw'o Houses, in the mode of passing Bills ” 
De Lolme, Avriting about the same tune, says the Loids had 
made it a standing order to reject upon sight all bills that were 
tacked to money bills ’ 

Riders, though not common, were not unknowm in the 
American colonies For instance, in 1754 the Virginia House 
of Burgesses, passing a bill appropriating £20,000 for the pro- 
tection of the colony against the French, attached to it a nder 
setting aside £2500 for paying Peyton Randolph for a mission 
to England The Council refused to pass the bill wnth the rider 
and the House refused to pass it without Rather than yield, 
the House allowed the expedition to be given up, much to the 
chagnn of the Governor The North Carolina Assembly in 
1759 inserted m the supply bill a provision for the appointment 
of an agent 

The Maryland Assembly put into an act for the inspection 
of tobacco, sections limiting fees of officers Perhaps it was a 
qualm of conscience over that sort of thing which led the 

' Hatsell, III, 223 fed of ISIS) * Ibid , ii, 219 (od of 1818) 

’ The Conalilutio'i of England, bk u, ch 17. 
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authors of the new Maryland Constitution m 1776 to take 
thought against the evils the practice might produce Permitting 
the Senate only to assent oi dissent in the case of money bills, 
they went on to say ‘ ‘ That the Senate may be at full and perfect 
liberty to exercise their judgment m passing laws — and that 
they may not be compelled by the House of Delegates, either 
to reject a money bill, which the emergency of affairs may re- 
quire, or to assent to some other act of legislation, m then con- 
science and judgment injurious to the public welfare — the 
House of Delegates shall not, on any occasion, or under any 
pretence, annex to, or blend mth a money bill, any matter, 
clause, or thing, not immediately relating to, and necessary for 
the imposing, assessing, levying, or applying the taxes or sup- 
plies, to be raised for the support of government, or the current 
expenses of the State.” When the Constitution of LS51 gave 
each House the nght to originate any kind of bill, of course 
this became superfluous and was omitted, but as a model of 
prudent provision on the subject, it should not be forgotten 

Delaware doubtless had the same purpose m mind when m 
1792 it directed that no matter or clause whatever, not immedi- 
ately relating to and necessary foi raising revenue, should bo 
m any manner blended vith or annexed to a bill for raising 
revenue; but inasmuch as the mischief is done by the use of bills 
for spending money, not those for raising it, the provision could 
not have amounted to much It was replaced m 1897 by the 
general requirement that no bill or joint resolution, except bills 
appropnatmg money for public purposes, shall embrace more 
than one subject. This has been the favorite way of getting at 
the evil since New Jersey m 18-14 set the example m her first 
Constitution by saying, “Every law shall embrace but one 
object ” That pnnciple has now been adopted by about four 
fifths of the States 

Unmodified, the New Jersey phraseology might be construed 
to prevent a general appropriation bill, including many items 
of outlay In vaiious ways it has been sought to avoid this and 
clarify the procedure New York, acting two years after New 
Jersey, merely directed that private and local bills should not 
contain more than one subject, and two years later Wisconsin 
copied New York Iowa in 1846 and California m 1849 imitated 
New Jersey, as did Ohio and Indiana in 1851, and then other 
States, somewhat blindly, until Pennsylvania cleared up doubt 
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in 1873 by specifically exempting general appropriation bills 
fiom the onc-subjcct requirement About a dozen of the Con- 
stitutions now specify that appropriations outside the general 
appropriation bill or other than ordinary in character shall be 
made by bills embracing but one subject. 

Illinois, m 1848, attacked one phase of the evil by forbidding 
in the case of biUs making appropriations for the pay of mem- 
bers and officers of the General Assembly, and official salanes, 
any provision on any other subject — • a method of protection 
that appealed to Oregon (1857), Florida (1858), West Virginia 
(1872), and Nebraska (1875) In Oregon, however, the restric- 
tion was weakened by coupling with salaries “other current ex- 
penses of the State ” 

Mississippi m 1890 was more straightfonvard and compre- 
hensive in its attack, saying that “legislation shall not be 
engrafted on appropriation bills, but the same may prescribe the 
conditions on which the money may be drawn, and for what 
purposes paid.” Four years later New York put in its Con- 
stitution: “No provision or enactment shall be embraced in the 
annual appropriation or supply bill, unless it relates specifically 
to some particular appropnation m the bill, and any such pro- 
vision or enactment shall be limited in its operation to such 
appropriation.” Speaking of the operation of this amendment, 
C, Z Lincoln, in his “Constitutional History of New York” 
(ill, 245), says an examination of the laws passed since this pro- 
vision was included in the Constitution will show that the Legis- 
lature has not given it a strict constmction “Appropriation 
bills quite often go to the Governor after the Legislature ad- 
journs, and he is therefore unable to eliminate provisions which 
could be fairly classed as ‘riders,’ but must approve them or veto 
the whole bill.” 

In Connecticut it is provided by statute that no general legis- 
lation can be attached to an appiopriation bill. 

That form of nder which comes by way of amendment was 
put under the ban as long ago as 1799 by Kentucky, which 
restricted the power of the Senate to amend revenue bills, a 
power granted in her first Constitution, by adding — “Pro- 
vided, That they shall not introduce any new matter, under the 
color of an amendment, which does not relate to raising a re- 
venue ” Louisiana (1812) copied this, and Maine (1819) said 
the same thing with slightly different order of words. Louisiana 
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dropped the restnction in 1879 when making the general re- 
quirement that no act shall contain more than one subject. 
Other States seem to have felt no need of constitutional pio- 
vision in this particular until Pennsylvania m 1873 put forth 
that icvision which has won the imitation of so many writers 
of Constitutions. Therein it was declared: “No bill shall be so 
altered or amended, on its passage through either House, as to 
change its original purpose.” Within three yeais this was copied 
by Arkansas, Alabama, Missouri, Texas, and Colorado, and 
since then it has met the approval of seven other States 

All told there are but half a dozen States without constitu- 
tional provisions that in some degree directly or indirectly ham- 
pei riders. All but one of these half dozen were among the 
thirteen that originally made up the Union. If they have not 
the best half dozen Legislatures in the land, it would at any rate 
be safe to say that no other half dozen excel them Elsewhere 
IS the presence of restraint in this particular as in so many 
others, cause, or effect, or merely symptom? Something of each, 
might be the answer. 

l^atever the explanation or justification, the thing itself is 
in the net result at least unfortunate, for it brings into the 
statute book that worst of evils, uncertainty. By throwing 
doubt on the constitutionality of many statutes, it invites 
litigation Furthermore, in the lawmaking body it encourages 
evasion. That is seldom difficult, and resort to it brmgs the 
fundamental law into contempt For this reason it would seem 
that far better is the course which, for instance, has been 
followed m Massachusetts There the evil of riders does not 
exist because it would not be tolerated Legislative sentiment 
is against that sort of thing A healthy self-respect prevents 
it In this direction only is to be found the substantial basis 
for an honest, fair, and decent system of legislative procedure. 

Elders were almost unknoi\ai m the early yeais of Congress. 
The first important instance of tying together unrelated sub- 
jects was that of the Missouri Compromise of 1820, when the 
Senate coupled in one measure the bills for the admission of 
Missouri and Maine To be sure, after agreement had been 
reached the bills were uncoupled and went separately to the 
President, but the possibihties in this form of coercion were 
not forgotten In resorting to them the pressure has been al- 
most altogether exeited by the use of appiopriation biUs. By 
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1835 the delays caused by injecting legislation into these bills 
had become seiious and John Quincy Adams in the course of 
discussion suggested that they be stripped of everything save 
appropriations, thus once more exhibiting his characteristic 
good sense A fortifications bill had failed m the preceding 
session because the Senate would not agree to a provision in 
the nature of legislation Change m the rules was proposed, 
but not then made 

However, the matter soon after came to a head through the 
unsuccessful attempt of Mercer m 1836 to tack to the diplomatic 
appropriation bill an amendment for distiibuting among the 
States surplus funds in the Treasury, a proposal repeated soon 
after (February, 1837) by Bell of Tennessee, who induced the 
House to put such a iider on the fortifications bill This caused 
the loss of the bill, for the Senate would not yield The next 
Congress, in September, agreed to a rule keeping out of general 
appropriation bills provision “for any expenditure not pre- 
viously authorized bv law,” That was quickly found in practice 
to be more drastic than the spirit of refoim could maintain, 
and in 1838 the bars wore let down by adding — “unless in 
continuation of appropriations for such public works and objects 
as are already m progiess and for the contingencies for carrying 
on the several departments of the Government ” 

Under this the House lived for something more than a genera- 
tion It will be observed that only the riders in the nature of 
appropriations were hampered. Extraneous matter could stiU 
be injected Thus in 1855, when the slavery issue had brought 
the new Republicans into Congress, the “Anti-Nebraska” men 
succeeded m tacking to the army appropnation bill a proviso 
forbidding the use of Federal troops for the enforcement of 
territorial law in Kansas Of course this was denounced by the 
Democratic Senators and President Pierce as revolutionary, 
but the young champions of the new era stoutly maintained that 
the Representatives were but exercising the ancient nght of 
Englishmen when they imposed conditions on making grants. 
“It IS a powei,” William Pitt Fessenden declared, “essential to 
the preservation of our liberties ” ^ 

Up to that time the rider had been chiefly if not wholly used 
by one House to coerce the other It was the conflict with Presi- 
dent Johnson that turned the weapon to the use of the two 

^ Cong Glohet App , 1st Session, 31th Congress, 1090 
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Houses of Congress against the President With its help they 
made him almost powerless So effective was the device found 
that Congress could not resist the temptation to use it even after 
Grant’s election brought the appearance of harmony between 
the Legislative and the Executive One notable case was that of 
what was called the Salary Grab of 1873, which the Legislative, 
Executive, and Judicial Appropriation bill carried through to 
safety. It is said that up to 1875 there were 387 nders attached 
to appropriation bills. 

Then with laudable purpose came a notable change in the 
House rule, proposed by Wilham S Holman, who gave it his 
name, and asked for by Samuel J. Randall and James A Garfield. 
It was in 1876 that the Holman amendment authorized geneial 
appropriation bills to contain or by amendment to receive 
germane clauses retrenching expenditures The old rule had 
been constnied to permit mcrcascs of salaries, but not de- 
creases The change speedily brought great savings to the 
government, but it opened the door stdl wider for abuses. 
These brought political cnsis m 1878 and 1879 in the shape of 
e.xciting conflict between the Democrats m Congress and the 
Republican President over his attempt to prevent the intimida- 
tion of negro voters in the South Bill after bill the President 
vetoed because they carried nders aimed at the federal election 
laws and the use of the army to enforce the obnoxious restraints. 

In his veto messages Mr Hayes argued strongly against the 
rider practice Admitting that all parties when in power had 
adopted it, he went on to say, in his veto of April 29, 1879: 
“Many abuses and great waste of public money have in this 
way crept mto appropnation bills The public opinion of the 
country is against it . The public welfare will be promoted 
in many ways by a return to the early practice of the Govern- 
ment and to the true principle of legislation, which requires 
that any measure shall stand or fall according to its own meiits. 
If it were understood that to attach to an appropnation bill a 
measure irrelevant to the general object of the bill would im- 
pel il and probably prevent its final passage and approval, a 
valuable reform in the parliamentary practice of Congress would 
by accomplished ’’ 

Interest may further be found in observing the President’s 
view of the theory that in our Constitution had been embodied 
the ancient English doctrine of the control of the puree by the 
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popular branch. He held that to establish this theory would be 
to make a radical, dangerous, and unconstitutional change in 
the character of our institutions “ It was not the intention of 
the framers of the Constitution that any single branch of the 
Government should have the power to dictate conditions upon 
which the treasure should be applied to the purpose for which 
it was collected. Any such intention, if it had been entertained, 
would have been plamly expressed m the Constitution. The 
neiv doctrine, if maintamed, will result m a consolidation of 
unchecked and despotic power m the House of Representatives 
A bare majority of the House wdl become the Government 
The Executive will no longer be what the framers of the Con- 
stitution mtendcd — an equal and independent branch of the 
Government It is already the constitutional duty of the 
President to exercise his discretion and judgment upon all 
hills presented to him without constraint or duress from any 
other branch of the Government . .No single branch or de- 
partment of the Government has exclusive authority to speak 
for the American people . . . The enactment of this bill into law 
wiU establish a precedent which will tend to destroy the equal 
independence of the several branches of the Goveinmont Its 
principle places not merely the Senate and the Executive, but 
the judiciary also, under the coercive dictation of the House. 
The House alone will be the judge of what constitutes a griev- 
ance, and also of the means and measure of redress.” 

Still persisting, on the 4th of May, 1880, he vetoed another 
bill solely on the ground of its following “the dangerous practice 
of tacking upon appropnation bills general and permanent 
legislation ” As to the merits of the legislation m this particular 
biU he said not a word. 

When the rules of the House were revised in 1880, the Holman 
provision was recast somewhat, but objectionable nders still 
being possible, in 1885 the House went back to the old rule as 
It was shaped m 1838, with the exception that instead of per- 
mitting provision “for the contingencies for carrying on the 
several departments of the Government,” it was declared that 
no provision changing existing law should be in order in any 
general appropriation bill or m any amendment thereto. The 
Democrats were not satisfied with this, and from 1891 to 1895 
they kept the House under the form adopted in 1880, but with 
the return of the Republicans to power, the drastic prohibition 
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of 1885 was replaced In 1911 this was further strengthened 
by provision that “no amendment shall be in order to any bill 
affecting revenue which is not germane to the subject matter m 
the bill, nor shall any amendment to any item of such bill be 
in order which does not directly relate to the item to which the 
amendment is proposed ” 

Anybody who enjoys the study of the science of hair-splitting 
may find abundant entertainment in the discussions and de- 
cisions these rules have produced, and he will rise from his 
researches with higher respect for the ingenious capacities of 
the Congressional mind He will find that the Senate has been 
little if any behind the House in quibbling, but it has gone along 
somewhat different lines. The two branches differ in one rather 
important matter of parliamentary law. The Senate is almost 
if not quite the only parliamentary body in this country ad- 
hering in any degree to the English belief that an amendment 
need not be germane. The English theory is that in amendments 
the form of words only, and not their substance, is concerned 
Jefferson put the principle in his Manual, justifying it by saying 
that if the presiding officer were permitted “to draw questions 
of consistence within the vortex of order, he might usurp a 
negative on impoitant modifications, and suppress, instead of 
subserve, the legislative will.” His fears were unfounded, for 
often with little difficulty and rarely with harm nearly all 
American presiding officers now apply special rules requiiing 
amendments to be germane The Federal Senate, stiU clinging 
in theory to Jefferson’s Manual, thereby in this particular gets 
a decided advantage over the House, for save in one particular 
it can take a House bill and add to it or substitute for it an3d;hing 
wanted, whether relevant or not. Judicial support of such in- 
terpretation of parhamentary law may be found in the Cotton 
Futures case, where Judge Hough said. “Though an amend- 
ment may be the most important part of an act, it remains 
formally only an addition or subtraction.” ‘ 

The distance to which the Senate can go may be illustrated 
by the rescue of the proposed Home Loan Bank system on the 
night of June 16, 1932, just as the session was about to end. The 
bill had passed both branches, but an appropiiation was neces- 
sary to get the system started Were that postponed to the next 
session, it would be fought and might not be granted at all, m 

* Hubbard * Lowe, 220 Fed Rep 1.35 (1915) 
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which case the earnest labor of many men foi many months 
would have gone for nought One objection would under the 
rules compel the appropriation proposal to he over and a weary, 
hot Congress was determined to adjourn the session that night. 
In this critical juncture Senator Jones moved to take up a bill 
relating to Virginia Avenue m the District of Columbia It 
had passed the House and a similar bill had been favorably 
reported by a Senate committee The enemies of the Home Loan 
bill being taken unawares, nobody save one friend of Virgmia 
Avenue objected, whereupon the Senate struck out everything 
after the enacting clause of that biU and substituted an ap- 
propriation for the Home Loan system The House passed 
the altered biU and this system was able to function forth- 
with. 

In the matter of appropnation bills the Senate has a rule 
reading in part “ No amendment which proposes general legisla- 
tion shall be received to any general appropriation bill, nor shall 
any amendment not geimane or relevant to the subject matter 
contained in the bill be received; nor shall any amendment to 
any item or clause of such bill be received which docs not directly 
relate thereto, and all questions of relevancy of amendments 
under this rule, when raised, shall be submitted to the Senate 
and be decided without debate ” This, it will be seen, raises 
the question of what is general legislation and what is not, a 
most difficult question, as is attested by the frequency with 
which in the Senate it has aroused controversy A door of easier 
escape IS found in another rule, construed by precedents to 
pciinit suspension of that against riders, upon a two-thirds vote 
made pursuant to one day’s notice m wnting. 

A foreigner reading the Senate rules might innocently infer 
that riders must be few and far between. Rarely conclusions 
would be more wide of the mark. Senator Thomas said in the 
Senate, January 13, 1915’ “I tlunk I am within bounds when I 
assert that fully fifty per cent of the objectionable legislation of 
Congress is m the form of riders or amendments that are net 
germane to the title of bills to which they are attached.” This 
he declared to be a great abuse of legislation He likened the 
procedure to an action instituted in the courts for the collection 
of a note and ending in a decree of divorce In the 65th Congress 
(1917-19) appropriation bills that liecaine law carried legisla- 
tive provisions as follows. Sundiy Civil, 52, Naval 68; Legisla- 
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tive, Executive, and Judicial, 5, Fortifications, 9; General 
Deficiency, 4, Army, 89, Revenue, 32; Second Deficiency, 7; 
Post Office, 18, Second Legislative, Executive, and Judicial, 8; 
Rivers and Harbors, 4 - total, 296. That was the War Congress 
and allowance should be made accordingly, but the record of 
the next Congress (1919-21) with a total of 223 legislative 
provisions on appropriation bills that became law, suggests that 
even in peace times rules do not always rule. 

Their insufficiency was discussed in the House, July 31, 1919, 
by two former Speakers, veterans in legislative experience, of 
opposite political faith. Champ Clark asked- “Does not the 
gentleman think the House of Representatives ought to pass a 
rule that it will not entertain an amendment fiom the Senate 
proposing legislation on an appropriation bill unless it comes to 
us with a two-thirds vote of the Senate, or something of the sort, 
to stop this everlasting rider business? ” The House applauded 
and “Uncle Joe” Cannon answered: “Well, yes, that or some- 
thing equivalent to it But the Senate is not the only sinner m 
the matter of riders I think it safe to say that three quarters 
of the legislation of the House is placed on appropnation bills 
cither by special rule, amendment by the Senate, or by unani- 
mous consent ” Thereupon Mr Clark queried. “Docs not the 
gentleman thinle the House ought to pass a lule providing that 
the Committee on Rules shall not icport to the House a rider on 
an appropriation bill?” To which Mr Cannon replied “Well, 
I think that is one remedy But we come down here, 435 of us, 
and instead of each committee being an mtelhgent committee, 
all considering matters of legislation and leporting them to 
the House and letting the House pass on them, so that they 
may be enacted or may fall upon their ments, the sin is that 
with shght consideration legislation comes in, in the shape of a 
nder, and gentlemen, not after full and intelligent investiga- 
tion, take it for granted that the Committees on Appropnations, 
or some one of them, have considered it, and that they — the 
committees — know better than we do, and the matter not 
having been investigated by the proper committee that has 
charge of the legislation, there is much bad legislation or im- 
perfect legislation that is finally enacted ” 

Do not suppose that the evil is peculiar to the United States 
It seems to be a paiasite on all pailiamentary government The 
new Coininonwealth of Austiaha fomid need for puttmg into its 
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Constitution exceptionally minute and specific precautions 
against “tacking” extraneous matters to finance bills. 

From all this it would naturally be inferred that there is no- 
thing to be said in defense of riders Yet when men who are for the 
most part by nature law-abidmg and who realize the importance 
of orderly parhamcntary procedure, over and over again join in 
tacking riders on appropnation bills, there must be at least some 
shadow of justification. It is to be found in the fact that this is 
a short cut, sometimes the only feasible way, to get legislation 
believed to be needed at once. Our legislative processes have 
been framed on the theory that it is more important to prevent 
mischief than to get action. Their slow, clumsy machmeiy now 
and then goes beyond the bounds of endurance. There are times 
when pragmatism outweighs prmciple. 



CHAPTER XV 

METHODS OF CONTROL 

Through centuries Englishmen were accustomed to see their 
Parliament grant money to the Kmg to be spent as he saw fit. 
Certain continuing revenues were assigned to hun without con- 
ditions, and other grants were based on nothmg but expectation 
as to their use. With the Stuarts came birth of the idea that 
Parhament should have some authority in this matter. Before 
the Stuarts had passed from jiower the House of Commons had 
won the right to prevent money from being spent except as it 
wished The next step might have been the securing of the right 
to choose the objects on which to spend money, and tliere were 
attempts at that in the early years of the 18th centuiy, when 
the presence of unexpended balances in the exchequer proved 
a temptation to members of the House. Had it not been resisted, 
the right to initiate expenditure, which under most constitutions 
accompanies the nglit to direct its apphcation, would have been 
acquired by the House '■ 

Instead came the oldest of the standing orders of the House 
of Commons, July 11, 1713, which read. “This House wiU re- 
ceive no petition for any sum relatmg to public service, or pro- 
ceed upon any motion for a grant or charge upon the public 
revenue . . . unless recommended by the Crown.” Thus was 
established the practice permitting neither the introduction of 
any new matter in the budget nor the increase of any item by 
amendment, if objectionable to the Ministry This was in strict 
conformity with the ancient doctnne that the hlouse grants a 
request of the King, now represented by his Ministers. Theo- 
retically nothmg can be granted that is not asked, nor any more 
than is asked. Piactically it ivorks out so as to give the Execu- 
tive almost complete control of the financial program, for the 
doctrine extends to matters of revenue as well as appropriation, 
and furthermore motions to reduce taxes avail as rarely as those 
to lessen expenditure 

However, individual members are not wholly helpless. Even 
though they beheve a proposed cxpendituie is too small, they 

1 G F Campion, An Introduction to the Ptocedure of the House of Commons, 29. 
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may move to reduce it, thus precipitating discussion in the 
course of which they will get the chance to point out why it is 
insufficient. Questions on the floor may make it awkward for 
the Ministry to refrain from submitting an estimate of further 
expenditure. A resolution may impose on the Government the 
moral obligation to ask for more appropriations sooner or later. 
Even new outlay may sometimes be compelled, for a measure 
may contain the provision — “Expenditures to be paid from 
funds which shall be appropnated by Parliament.” Members 
may individually importune ministers to aid this or that under- 
taking. These methods of indirect initiative have gone so far 
that governments have frequently complained of their effect on 
expenditure, and have used them as an excuse for throwing on 
Parliament the responsibihty for extravagance. 

Yet on the whole the system of ministerial responsibility re- 
mains unshaken. Enghshmen defend it by saying that it guards 
the Commons against the unwise hberality of their own membeis 
as well as against importunities from other quarters, and that 
moderation as to the amount of the public expenditure, and 
care and judgment in the detail of its application, can be ex- 
pected only when the e.xecutive government, through whoso 
hands it is to pass, is made responsible for the plans and calcu- 
lations on which the disbursements arc grounded. They think 
it wise that the limit of expenditure should be fixed by men who 
have their retention in office distmctly at stake, and so have the 
strongest motives for economy, at least whenever the life of a 
Ministry is dependent on no question interesting the country 
more than that of finance. 

The doctrine was applied to Canada, the Domimon Constitu- 
tion saying “It shall not be lawful for the House of Commons 
to adopt or Pass any Vote, Resolution, Address, or BiU for the 
Appropriation of any part of the Pubhc Revenue, or of any Tax 
or Impost, to any Purpose that has not been first recommended 
to that House by Message of the Governor General in the Session 
in which such Vote, Resolution, Address, or Bill is proposed ” 
France, nominally adopting Cabinet Government, was un- 
willing to apply this of its features The Budget Committee 
usurped the right to revise the proposals of the Ministers, some- 
times completely transforming them, and then the report of the 
Committee might be made over by amendments m the Chamber 
This led in or soon after 1900 to a rule providing that no amend- 
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ment to the budget nor any additional article tending to in- 
crease expenditure might be submitted after the three sittings 
following the distribution of the report on the chapter concerned. 
No proposal tending to increase salaries, indemnities, pensions, 
or to create new offices or pensions, or to establish them beyond 
their present limits, might be made in the form of an amend- 
ment to the budget or of an additional article Even this half- 
hearted restriction has aroused opposition from those who think 
legislative nghts should be unrestrained, and it may be swept 
away. 

In Germany under the Emperors a member of the Reichstag 
might make any motion he wished in reference to the finance 
bill. However, he had to secure the signature of fifteen other 
members to his proposal and submit his motion upon the second 
reading of the bill It was a moot question whether items that 
called for now expenditures might be inserted in the budget or 
whether the amounts for items already provided for might be 
increased In practice increases wore made only with the con- 
sent of the Government and proposals for expenditures ivere 
examined by a committee. Even the right of refusing items was 
infrequently used Interpellations iverc frequently resorted to, 
especially in the lower House, and it was thus that the Govern- 
ment was subjected to a searching questioning respecting its 
fiscal policies What may have been the full practice under the 
new Constitution has not come to my knowledge, but the docu- 
ment itself said that the National Assembly might not increase 
appropriations in the budget bill nor insert new items without 
the consent of the National Council, save that if the Council 
disapproved, the Assembly might by a two-thirds majority 
have its way In Prussia, by the Constitution of 1920, the 
Council of State was to have absolute veto of any appropriation 
in excess of the budget recommendation of the ilinistry and the 
referendum could not be invoked 

The American colonies were settled at various stages of the 
parliamentary development m England. By force of circum- 
stances the earhest assemblies began with initiating legislation. 
After it had been decided in England that the Crown should 
begin the process of appropnating money, naturally colonial 
Governors tried to assert that prerogative As they and their 
Councils were more extravagant than suited the notions of the 
colonists, prolonged and bitter contests with the lower Houses 
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followed In New York, for example, the first step taken by the 
Assembly was to make appropriations specific, which was at the 
outset done by adding the words “for no other intent whatso- 
ever” to the clause stating the general purpose of the appropria- 
tion In later acts the appropnation was itemized, with specifi- 
cation of the purpose for which every component sum was to 
be used ‘ 

The first Amencan States to take any step toward adopting 
the English idea were those that tried to go out of the Union. 
The Confederate Constitution forbade Congress to appropnate 
money except by a two-thirds vote of both Houses unless it was 
requested by the head of a Department and submitted by the 
President, or was asked for the payment of its own expenses or 
of claims against the Confedeiacy declared by a judicial tribunal 
to be just It may not be unfair to infer that this did not work 
well, for none of the Confederate States put it into the Constitu- 
tions they framed on resuming them allegiance to the Union 

Little was heard of it until the budget program was urged. 
Chauman Fitzgerald of the Appropriations Committee pro- 
posed to the Democratic members of the Committee on Rules 
in the 62nd Congress, to forbid amendments increasing com- 
mittee recommendations above the estimates of the Depart- 
ments, or proposmg appropriations where no estimates had been 
submitted, but the suggestion was not adopted. Later he said 
he would have supported such a rule extended to the committees 
themselves, he was convmced that even more radical changes 
would be imperative Before a committee of the New York 
Constitutional Convention m 1915 he supported the same gen- 
eral view. That Convention embodied it in the Constitution 
which went by the board because submitted as a whole. It 
would have given the Legislature power only to reduce items in 
administration appropriation bills, and would have required 
new items to be submitted m separate bills. This was incor- 
porated in the Maryland budget amendment, but was rejected 
by the Massachusetts Convention, the amendment submitted 
and adopted in that State reading. “The General Court may 
mcrease, decrease, add or omit items in the budget ” Nebraska, 
providing for a budget m 1920, required for increasing any item 
a three-fifths vote, the same vote that is necessary there to pass 
a bill over the Governoi’s veto Provision on the subject was 

‘ Herbert L Osgoed, The American Colonies in the IHiuhteenlh Century, i, 242. 
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absent from the budget bill passed by Congress in 1920 and 
vetoed by the President, as well as from that subsequently 
enacted Thus what is called “the executive budget” was re- 
jected for the nation Since then there has been no serious 
proposal for its Federal adoption 
Here is the heart of the budget controversy. No reasonable 
man, unless he objects on pnnciple to any and all change of ac- 
customed procedure, will object to a systematic, ordcily, com- 
prehensive presentation of the needs and resources of the gov- 
ernment, as viewed by the executive branch Few men will see 
important harm in having the President or Governor give such 
a presentation his approval, for what it may be worth, even 
though it gets thereby the weight of the piestige of his office. 
Many men, particularly if they have served in Legislature or 
Congress, will seriously oppose taking away from the legislative 
branch any of its power of originating or amending 

The controversy is fundamental It goes to the very roots of 
political science. It aligns on one side those who turn then faces 
toward autocracy, on the other those who look with hope toward 
democracy. It contiasts the virtue of centering responsibility 
on one man, with the dangers of giving to many the power over 
the purse And it contrasts the virtues of determining the 
popular will by the processes of representative government, with 
the dangers of leaving decision to the prejudices and ignoianccs 
of an elected monarch These, to be sure, arc the extremes of the 
argument, not convincing in themselves, but of v eight as tend- 
encies. Between them are more practical and immediate con- 
siderations that are likely to determine action. 

These considerations make the problem one of degree The 
general admission being that we may wisely give the executive 
branch a somewhat larger share m public finance, the instant 
question is as to how far we may safely go One uses from a 
perusal of the admu'able documents issued by the Bureau of 
Municipal Research, the report of President Taft’s Commission 
on Efficiency and Economy and the utterances of I\Ir Taft him- 
self, the writings of President Wilson, the statements of Presi- 
dent Low^ell of Harvard and President Goodnow of Johns Hop- 
kins, the arguments of Professors Cleveland and Beard and Ford, 
with the impression that there is in this country a body of opin- 
ion having no small weiglit and consequence that would approve 
going nearly if not quite to the distance of the English Cabmet 
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system, whereundor the executive branch determines public 
finance sub]ect to the approval of the legislative branch. Yet 
whoever will read the debate on the budget in the Massachusetts 
Constitutional Convention of 1918 may satisfy himself that a 
body of opinion still stronger, not by reason of names, for its 
spokesmen are mostly without fame, but by reason of its mani- 
fest reflection of the sentiment of the mass of the people, will re- 
sist to the last any attempt to abandon the basis of American 
institutions, that sj^tem of checks and balances under which 
neither legislative nor executive shall be dominant 

It is, therefoie, with no concession of principle, but from mo- 
tives of expediency, that those nho are willing to modify our 
practices somewhat, but not radically, approach the budget 
problem The point where they pait company with their moie 
extreme friends is this of the power of the legislative branch 
to increase or add items. 

Those who argue for the full executive budget dwell on the 
desirability of centenng responsibility on one man, the Governor 
or President, that the people may know who should be blamed 
and punished for bad judgment, extravagance, waste. The re- 
joinder IS that this may very well bo wise in matter of policies, 
but that in matter of detail it is impracl icable, unfair, ineffective, 
useless 

Of hke nature is the argument that the visible, open leader- 
ship of an Executive is to bo piefcrrcd to that of a committee 
chairman or a legislative boss The word “boss” is thus used 
invidiously, often describing the leader of the faction or party to 
which the user does not belong Where a leally obnoxious 
“boss” IS to be found, of course the leadership of an Executive 
IS preferable In a Legislature like that of Massachusetts where 
there is no such thing, the argument is vain As for a committee 
chairman, his leadership may be preferred in case he really 
knows more about the matter than anybody else, which is often 
the fact Frequently — indeed it would not be rash to say ordi- 
narily — the Chairmen of the Committees on Ways and Means, 
Appropriations, Finance, or whatever it may be, of Legislature 
or Congress, know much more about the public business than 
Governor or President There is no assurance whatever that the 
people wdl choose for an Executive a man with financial instinct 
or having intimate acquaintance with administration. Com- 
mittee Chairmen in the Legislatuics, on the contrary, are usually 
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appointed with at least some regard to their quahfications for 
the particular work 

It is averred that President or Governor represents all the 
people and will therefore distribute the public outlay more 
equitably An all-wise Executive would meet that expectation, 
but unfortunately Executives must rely largely on a few' ad- 
visers, mainly administrative officials, wffio have sympathies 
and prejudices like other folks It is probable, too, that no one 
man will respond to the needs of all parts of a State or Nation 
with the accuracy of a representative body chosen by districts. 
Here again while excelling in matter of policies, the Executive 
may be deficient in matter of details Undoubtedly, however, 
his freedom from local pressure is to be recognized as in some 
aspects a gain, and this justifies his veto power while not war- 
ranting a monopoly of the initiative. 

Of late years the powder and pressure of minority groups have 
brought to the front the contention that only the barrier of the 
Executive can prevent raids on the public treasury Most con- 
spicuous of the dangers have from the days of ancient Rome 
been those found in disbanded armies After our Civil War, 
those of the North, organized as the Grand Army of the Re- 
public, had their way with Congress for a gcneiation After the 
World War, the powers of the Presidents did not suffice to pre- 
vent extravagant appropriation Presidents Harding, Coolidgo, 
and Hoover betw'een them vetoed eleven bills that would have 
given more money to veterans, and five w'ere passed over their 
vetoes When the depression made economy imperative, that 
altogether admirable Director of the Budget, Lewis W Douglas, 
with the backing of President Roosevelt, managed to get great 
reductions, but the American Legion at once began bringing 
pressure to bear on Congress for restorations, and in March of 
1934 Congress again surrendered to the veterans’ organizations, 
the House overriding the President’s veto by a vote of 310 to 
72, and the Senate with a narrow'cr margin. 

The danger from group strength led so well-balanced an 
observer as Walter Lippmann to pronounce that “only by leav- 
ing to the executive the pow'er to initiate expenditure can the 
national interest as a whole be effectively protected against the 
pressure of minorities In the equilibrium betw'een these two 
powers, of the Executive to ask and the Legislature to grant 
funds, lies the hope of constitutional liberty ” ‘ Returning to 

New Yorli Ilcra^d-Trihunc, March 16, 19 31 
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the same theme ten months later, when President Roosevelt 
in his budget message had recommended that four billion dollars 
be appropriated in one sum, to be allocated by hrni for giving 
work to those unemployed on the relief rolls, Mr. Lippmann 
said’ “One of the chief causes of the weakness of democratic 
governments in the world has been the disorder resulting from 
legislative initiative in financial affairs. Countries where the 
executive retains the initiative, such as Great Britain, have 
weathered the crisis without senous damage to their institu- 
tions Countries, like France, where pailiament has until re- 
cently had the initiative, have been threatened with dictator- 
ships as the only cure for legislative irresponsibility. For us, m 
view of the audacity of the spending program, it is of abso- 
lutely first importance that the mitiative in proposing expendi- 
ture should be centralized m the President ” ^ 

What followed would militate against Mr Lippmann’s view. 
In the course of nearly three months of controversy, while 
there were those who sought to increase the appropnation, 
it became clear that much more senous was the wish of Rep- 
resentatives and Senators to lessen it greatly, and could there 
have been a secret ballot m the Senate, it is possible that wish 
would have been put into effect As it was. Congress refused 
to give to the President the full authority he had asked 

Of course the danger of extravagance by the lawmaking 
branch must be admitted. There are tivo rejoinders First, that 
danger has threatened repeatedly since our foim of government 
was adopted and thus far has been met without destructive in- 
jury. Secondly, it is not clear that one-man power would not do 
the greater harm in the long run. 

The assumption that President or Governor will always nse 
above considerations of personal or party advantage, is to be 
challenged Give him the means of control and he may use the 
whip-hand to drive members at his pleasure By threatening 
to refuse the just demands of some locality or section, he may 
coerce its representatives into unwise bargams having political 
ends His motives may be disinterested and yet dangerous I 
have seen a Governor so prejudiced against an important State 
institution that with perfectly sincere purpose he would have 
sadly crippled its usefulness could he have controlled the ap- 
propnation The power to cripple or kiU is too serious to be put 

* New York IIcrald-Tribune, January 10, 1935 
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within the grasp of any one man Quito enough is it to give him 
the power to recommend in budget form, since no committee 
would dare go above his recommendation save for reasons 
urgent and clear 

Each side uses the argument that it is the more anxious to 
keep down expenditure For instance, President Taft was re- 
ported m the “New York Times” of October 13, 191o, as having 
said at Columbia Umversity that the Chief Executive is most 
Lkelj'^ to feel the need of economy. “ Those who arc least moved 
by anxiety as to the totals are the members of the legislative 
branch, who are strugglmg to get as much money as they can 
out of the general Treasury for their local constituencies ” On 
the other hand Clarence W Hobbs, Jr., a veteran legislator of 
sound judgment and temperate habit of tliought, pointed out 
to the ^Massachusetts Convention of 1918 that Governors not 
infrequently follow their abstract recommendations of strict 
economy with proposals involving the expenditure of millions 
of dollars He thought it the mam virtue of the budget that the 
Governor would have to show what his proposals would cost and 
where the money would come from to put them in effect Said 
he’ “I think it can be stated fairly that in the last eight years or 
so the main impulse for economy has not come from the execu- 
tive chamber ” 

Had Mr. Hobbs extended his examination to the whole field 
of American public life, he might have concluded that such a 
phenomenon is common and natural There are more votes m 
outlay than in retrenchment It does not follow that American 
Executives fiequently and deliberately advise with this in mind. 
Far the greater part of them are too pubhc-spintcd and unselfish 
for that. Yet all men like the approbation of their fellows and 
popular favor is essential to the continuance of a political career. 
Therefore it is but natural, and perhaps on the whole it is desir- 
able, that Executives shall lay the stress on constructive policies. 
The Chairman of a Committee on Appropnations has less mo- 
tive for generosity and can prune or destroy with the more 
safety. He is expected by his fellows to be the watchdog of the 
treasury. Durmg the session he is the most unpopular man in 
the House, but at its close if he has tried to do what everybody 
knows to be his duty, he finds that after all he has won the re- 
spect and the good-will, perhaps the admiration, of his associates. 

There were other delegates m the Massachusetts Convention 
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who brought to this specific question of legislative restraint the 
benefit of their experience and observation Nathan P. Avery, 
one of the most level-headed members, neither radical nor re- 
actionary, said that for six 3 ^cars as Alayor of Holyoke he had 
worked with the Board of Aldermen under a charter which said 
they could not increase budget appropriations “I would 
rather,” he said, “work with a Board of Aldermen which had 
the power to increase appropriations, and take my chances with 
a veto.” And were he to be Governor, he would rather so work 
with a Legislature. S Hamilton Coe, who had watched the 
budget system at work in Worcester for nearly a quarter of a 
century, reported that not once had the City Council seen fit to 
override the Mayor, though havmg power to increase the amount 
recommended, and Mr. Coe concluded the veto to be safeguard 
enough. The views of Mr Avery and Mr. Coe may be set off 
against the apprehension of those vho predict that without the 
restraint proposed, the Legislature will ignore the Governor’s 
budget, and wfil appropriate as it sees fit, with net result much 
as before. 

Professor George B Chui chill of Amherst, coming to the dis- 
cussion fresh from service as a member of the Senate Committee 
on Ways and Moans of the Legislature of 1918, took strong 
ground against forbidding the Legislature to increase items. 
Professor Churchill was recognized as one of the ablest and most 
high-minded membera of the Convention, and the combination 
of scholarship with legislative experience gave his judgment in 
this particular exceptional weight. It was noticeable that of the 
five members of the Committee on State Finance who advocated 
forbidding increase by the Legislature, not one had served in the 
General Court, of the ten who opposed, seven were helped by 
legislative experience The defeat of the proposal was un- 
doubtedly due to the personal experience of the greater part of 
the delegates. 

Professor Churchill hit the nail on the head when he showed 
that it was just as desirable to have a check on the Executive 
as a check on the Legislative One delegate thought a check 
could work only one way, and that m the way of reduction. He 
did not grasp the fact that it may be equally important to check 
a man who is on the point of being niggardly, or who through 
ignorance, indifference, or prejudice, is about to sacrifice the 
pubhc interest. We are supposed to sin equally in doing the 
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things we ought not to do, and not doing the things we ought 
to do. So let the checks work both ways. Let us have all possible 
knowledge, advice, and supervision in matters of public finance. 
We cannot have too much We want to increase the total, not 
merely to redistribute what we now have. Increase the re- 
sponsibihty, the knowledge, the power of President or Gover- 
nor, but do not lessen that of Congress or Legislature. Sjretemize 
but do not shackle. 

Finally, what is the equivalent of the absolute veto in matter 
of expenditure is wholly inconsistent i\ath the American applica- 
tion of the party system Who that recalls John Tyler and An- 
drew Johnson can think that the absolute veto in any form will 
here be tolerated? As long as the legislative and executive 
branches maj' be of different political faith, complete domina- 
tion by the Executive is unworkable, or else representative gov- 
ernment disappears To say that the people speaking through 
their representatives in General Assembly or Congress may not 
even by unanimous vote overrule the man chosen to execute the 
laws, IS unthinkable doctrine in a democracy with traditions 
like ours 


Checks on the Bhanches 

Those who would reform public finance, urging closer relar 
tions between the executive and legislative branches of govern- 
ment, seek not only greater control of the legislative by the 
executive, but also greater control of the executive by the legis- 
lative. While Presidents and Governors are trying to check 
wasteful appropiiation, Congresses and Legislatures are trying 
to stop wasteful expenditure Laudable as may be the purpose 
on either side, neither as yet shows much m the way of results 
to vindicate its encroachments on the doctrine of the separation 
of powers. Measured merely by authorization, the executive 
branch is making the more headway Statutes and constitu- 
tional amendments providing for budgets have followed each 
other fast, but the creation of auditing and controlhng agencies 
drags. 

W. F Willoughby puts the responsibihty for this on the 
legislators “In no small degree,” he says, “the ineflBciency 
and waste that characterize the conduct of public affairs is due 
to the failure of Icg.slatures to hold administrative officers to a 
due accountability for the manner in ivhich they perform their 
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duties Though the obligation is a direct one, legislatures have 
rarely applied themselves to the problem of working out the 
means by which it is to be met In no small degree they seem to 
take the position that they have done then duty when decisions 
have been reached and orders given ” ^ 

Observe the confidence of the statement — “The obhgation 
IS a direct one ” Yet the task is so foreign to the attributes of a 
lawmaking assembly, that grave doubt arises as to whether this 
is in fact a normal function of the legislative branch. A few 
generalities in the Constitutions suggest that their framers con- 
ceived it to be such, for instance, the aveiment in the Massa- 
chusetts Constitution that the House of Representatives shall 
be the grand inquest of the Commonwealth, but nobody knows 
if this means anything beyond its relation to impeachments. 
The impeaching power vested in the legislatures and Congress 
gives more warrant for deducing powers of minor inquiry. Only 
by inference, however, can the duty or even the nght of the 
legislative branch to supervise generally the work of adminis- 
trative officials be maintained 

Consider the difficulties m the way of control of expenditure. 
IManifestly supervision cannot be usefully performed by a legis- 
lative body acting in full assembly” Only by proceeding through 
committees or officials can it accomplish anything Parliament 
uses both agencies — an official, the Comptroller and Auditor 
General, and a committee, that on Public Accounts The Comp- 
troller and Auditor General inquires whether the sums included in 
the accounts have been actually spent, and whether the spending 
was regular. It is not within his province to consider whether the 
spending was desirable, but the Public Accounts Committee re- 
gards it as his duty to draw attention to expenditure that is 
wasteful or extravagant His exhaustive and independent 
scrutiny is looked upon as of great value, but complaint is made 
because he makes formal report to the committee only when the 
annual accounts of a department are closed The Select Com- 
mittee on National Expenditure in 1918 expressed the opinion 
that it would add greatly to the value of the audit and conduce 
to good government if the attention of the Public Accounts 
Committee could be called at once to any apparent impropriety, 
before the expenditure was completed. Abo there is criticism 
because the House does not give definite time to the discussion 
of the reports of the Public Accounts Committee. 

* Principles of Legislative Organization and Administralion, 157 , 
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That committee, secured in 1862 by Gladstone, then Chan- 
cellor of the Exchequer, has done most useful ivork W F Wil- 
loughby says that to a considerable extent it is looked upon as 
the crowning feature of the whole system of Bntish financial 
admimstration ^ With rare exceptions its chairman has been 
selected from the opposition Professor Willoughby says this is 
to emphasize the policy that has been adopted of giving to the 
work of the committee a non-partisan character Yet it may be 
surmised that the zeal of a chairman would not be abated by 
the fact that he is a member of the minority. At least he would 
not be hampered by loyalty to an Administration. The Comp- 
troller and Auditor General attends meetings of the committee, 
and a principal permanent of the Treasuiy is alwaj's present 
Colonel Durell, Chief Paymaster of the War Office, says the 
Comptroller and Auditor General guides the committee and has 
been desenbed as to a large extent its acting hand “A com- 
mittee would probably never be able to detect any official ex- 
travagances or scandals unless guided by an official bloodhound 
who IS in their semce and with such powers as the Comptroller 
and Auditor General possesses ” ® 

Colonel Durell further says: “It has been stated, indeed, that 
nothing has a greater deterrent effect on a Department than 
the fear of having to go before the Pubhc Accounts Committee, 
and that the accounting departments stand more in awe of this 
committee than of the House of Commons itself, probably be- 
cause there is less chance of escaping its close scrutiny.” The 
chairman of the committee told the House: “There is a great 
deal of human nature in the world, and fear is one of the greatest 
helps in keepmg men straight The fear of the Pubhc Accounts 
Committee, and the very searchmg examination that takes place 
there, does a great deal to keep m the path of rectitude the mem- 
bers of the civil service ” 

In Congress the House of Representatives long had commit- 
tees on the expenditures m the several Departments — one for 
each. They rarely functioned, but existed chiefiy for the sake of 
imaginary honors in the way of chairmanships and memberships, 
together with some petty perquisites. Withm the House these 
committees were looked on as a joke. By December of 1929 the 

* Principles of Legislative Organizalion and Administration, 168 

* A J V Durell, The Principles and Practices of the System of Control over 
Parliamentary Grants, 115. 
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need of something more efEcacious became so apparent that all 
eleven of these sepaiate committees weie abolished, and a single 
committee substituted, which was to examine the accounts and 
expenditures; their economy, justness, and coirectness, their 
conformity with appiopiiation laws, the pioper application of 
public monej’^s, and kindied matteis The committee made a 
brave attempt to do something, but without material accom- 
plishment If in the State Legislatui es any standing committees 
ever concern themselves regularly with the efficiency of admin- 
istration, they have not come to my notice 

Amencan experience would not indicate that our legislator's 
have commonly felt it a normal duty, one inhering m their 
office, to see that the money they appropnate is wisely and 
honestly spent How far is their attitude justifiable? To an- 
swer, first seek the purposes of inquiry One, of course, is to dis- 
close wrong-doing in order that the VTong-doer may be pun- 
ished This has nothing in kinship with the normal functions of 
a lawmaking body, and for its accomplishment such a body — 
partisan, unfair, impulsive when acting as a whole, swayed by 
mob-spint, essentially non-judicial — is notoriously unfit 
Committees are not much better quahfied to do justice. 
Observation of investigating by congressional committees should 
confirm this Prosecution turned into persecution, the ruthless 
sacrifice of reputation, the vindictive display of prejudice, the 
mean debasement of partisanship, the advancement of personal 
fortunes through the use of scurrilous publicity — these are 
some of the features that make the whole thing a stench in the 
nostrils of decent men. Whether or not the fathers were wise in 
separating the legislative and executive functions, they did no 
wiser thing than to set off the judicial function by itself 
Committees reach conclusions by processes where the usual 
safeguards thrown about the accused by the courts are wanting. 
No rules of evidence arc followed Hearsay is in good standing. 
Opinion IS invited. Leading questions go unchallenged Rarely 
are all the men who are to pass judgment, in attendance. What 
would be said if less than half a jury weie in the box when an 
all-important issue arose? Yet that was why the courts inter- 
vened in a Senate “investigation” not long ago. The situation 
was common, not abnormal. Better no punitive investigation 
at all, than what takes place now. The net result of the practice 
is more harm than good. 
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It interferes sadly with legislative time, especially when over- 
burdened legislators are taken away from legitimate duties for 
weeks and w'eeks. 

It IS costly Representative John J McSwain, a defender of 
the practice, inserting in the Congressional Record for Apnl 12, 
1935 (p 5764) a full descriptive list of investigations from 
March 4, 1921, to June 18, 1934, to the number of 193, reported 
the total expenditure of the 125 Senate committees to have been 
$2,458,822. If that of the fifty House and eighteen joint com- 
mittees was in the same ratio, the total for aU was §4,745,626 46. 
If printing expense was not included and if a fair share of what 
may be called the overhead cost of the Capitol were taken into 
account, together with the time required of department officials 
and clerks, the total would probably bo more than five milhon, 
with an average of nearly §26,000 for each investigation 

It conduces to tnal by newspaper That rums reputations un- 
justly Even if it deters a few rogues in office, it alarms many 
excellent administrators, leading them to think that in zealous 
activity danger lies, that the negative attitude is the safer, and 
thus it discourages ambition and enterprise, thereby fostering 
the timid, apathetic mediocnty that is the worst feature of every 
civil service. 

Worse yet is the effect on the public mind, by encouraging 
the dangerous belief that all public servants are knaves. When 
a people loses faith in its government, then revolution comes 

The power of lawmaking bodies to impose formal penalties is 
so restneted as to be of small consequence. Impeachment is a 
long, clumsy process, and fit only for higher officials. Removal 
fiom office could m effect be secured by refusal of appropriation 
for salary, but that would be no such pumshment as a court 
sentence would give. Unless investigation discloses criminal acts 
of which the couits can take cognizance, the offender is almost 
sure to suffer nothing but less of place and reputation If cruni- 
nal acts are in question, they are the province of prosecuting 
officers and the courts The ascertainment of such acts is for 
juries to perform, fitting and adequate penalty is for judges to 
impose. 

These are not legislative functions. Indeed, what purpose of 
inquiry is normally legislative unless it involves the making of a 
law? To that degree and no farther can legislative audit, whether 
by full assembly, or by committee, be justified. 
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Assuming the appropriation of money to be one kind of law- 
making, it follows that such audit is defensible m case it may 
lead to wiser appropriation, possibly to statutes defining official 
duties, regulating conditions of work, prescribing penalties, or 
in other ways conducing to more efficient administration The 
corollary is that if the legislative branch sees fit to make this 
inquiry tlirough an officer of its owm, he may be made subject al- 
together to its orders, with tenure of office dependent on its 
pleasure. Indirectly this was brought in question by President 
Wilson’s veto of the Budget bill m 1920 The bill provided for 
a Comptroller General and Assistant Comptroller General to be 
appointed by the President with the advice and consent of the 
Senate, but subject to removal only by a concurrent resolution 
of Congress — a form of resolution not sent to the President for 
approval unless containing a proposition of legislation. This 
hybrid status, half executive, half legislative, might well have 
received criticism of itself, but the President saw fit to rest his 
objection on the ground that constitutionally the appointing 
power carries with it the removmg power. Reading between 
the hues, however, it may not be unfair to infer that he ob- 
jected to legislative contiol of the auditing officials. If in fact 
he did so object and behoved his constitutional prerogative in- 
vaded, I think he was wrong Congress might indeed as matter 
of expediency have left auditmg entirely to the legislative 
branch, but there seems to mo to be no constitutional reason 
why the legislative branch may not have its own servants to do 
nhatever may be thought helpful for the performance of its 
duties. 

The Budget and Accounting Act of 1921 said. “The Comp- 
troller General shall investigate, at the seat of government or 
elsewhere, all matters relating to the receipt, disbursement, and 
application of public funds," and shall make report with recom- 
mendations rclatmg thereto, and “recommendations looking to 
greater economy or efficiency m public expenditure " The Com- 
mittee reporting the bill said that the Comptroller General 
“could and would be expected to criticize extravagance, dupli- 
cations, and inefficiency in executive departments.” That ex- 
pectation has not been realized So far as my observation has 
gone, no recommendation in accordance therewith has come to 
Congress The Comptroller General does not go beyond secur- 
ing compliance with existing law in the expenffitiire of money. 
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The Bureau of the Budget helps some by giving to the Com- 
mittee on Appropriations reasons for reducing expenditure here 
and there, but it has not come to my knowledge that it has ad- 
vised other committees, those that report the authorization of 
appropriation, as to changes m law that would conduct to 
economy What is needed is somebody to inform and advise 
Congress as to both the law and its operation, with a view to 
both economy and efEciency 

Some of the States are entrusting the work of supervision to 
executive officers. Thus Massachusetts has created a Supervisor 
of Administration In Illinois the Director of Finance has the 
power to prevent any proposed expenditure from being made, 
though within the law, if he thmks that under all the circum- 
stances it IS not warranted, for he is authoiized to refuse to 
approve the vouchers. In case of disagreement between the 
Departments, the Governor is the final authority 

It will be seen, then, that development may be along the line 
of more power, either to the Clucf E.xecutive or to the legislative 
branch. Parliament prefers the latter The tendency there is 
toward closer touch between the Comptroller (who is the critic 
representing the House of Commons), and the Committee on 
Public Accounts As we have seen, that committee has one 
characteristic not yet imitated m this country Customarily 
Its Chairman is a member of the minority party This puts the 
criticizing power in the hands of those who have the most motive 
for its exercise Representative Walter W. Magee of New York, 
April 6, 1918, when expenditme for the war had become tre- 
mendous, brought this to the attention of Congress and pro- 
posed a consolidated committee on public accounts The 
President, however, disapproved anything like a committee on 
the conduct of the war, and his party, controlling the House, 
followed his advice In the following January as experienced, 
thoughtful, and conservative a legislator as Frederick H 
GiUett (soon afterward to be elected Speaker), in remarks 
upon the floor gave his adherence to the idea of a permanent 
and active committee on expenditures, always v itli a majority 
opposed to the administration, having the partisan motive to 
criticize and thus being always at least a constraining force. 

Development may come in line with what is going on in munic- 
ipal affairs The City Manager plan includes the purpose, 
though going beyond it with actual management of admimstra- 
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tion. It would not be rash to predict that presently our States, 
and possibly even the Nation itself, will have a Business Man- 
ager. He will not supersede but will supplement the Executive. 
The device of Governor or President will still be used to de- 
termine and crystallize pubhc opinion as to broad matters of 
policy. The Executive wdl serve as the link between Business 
Manager and Legislature. He will perform the customaiy 
functions of ceremony. He will share in legislation by use of 
message and veto. But the real w'ork of administration, with its 
natural concomitant, the budget, ivill be done by an official 
appomted on the basis of ment, serving during good behavior, 
sheltered from partisan politics, and concerned wath the task of 
seeing that the money of the people is wisely and effectively 
spent. 

It IS doubtful if any advantage comes in the long run from 
such restraints on legislative bodies as those requiring a heavier 
vote for money bills than for others New Yoik began the re- 
sort to this expedient in 1821 by requmng a tw’o-thirds vote of 
all members elected, for any bill appropriating the public moneys 
or property for local or private purposes. In 1846 it added tliat 
on the taking of the final vote on matters of appropriation, 
taxation, or debt, the quorum should be three fiftlis of all the 
members elected Tivo years later Wisconsin copied this 
Michigan m 1850 took over the tw'o-thirds requirement for local 
and private appropriations. In the same year Virgima and 
Kentucky required a majonty vote of all elected for final 
passage of bills making appropiiations or creating debts. 

Ten or a dozen of the other States have made special require- 
ment of some sort. They have accomplished little What take s 
place in New York, suggests the reason Doubtless it was partly 
to prove the presence of the three-fifths quorum that the pro- 
vision of 1846 stipulated the vote should be taken by Yeas 
and Nays. The “short roll-caU” is used. For example, in 
1916 the vote on the general appropriation bill took about five 
seconds. The first and last names on the roll were called, with 
those of the majority and minonty leaders, and a vote of 90 
Yeas and 40 Nays recorded. When the general appropriation 
bill of 1917 passed the Assembly, it was declared to have been 
earned by a vote of 85 to 45, although only about seventy mem- 
bers were in their seats No roll-call was tal:cn, ilio Clerk merely 
announcing the number of Ayes and Noes. It is said that the 
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Clerk of the Senate is noted for the speed with which he can 
read the names ^ “His call of the roll resembled rather a short, 
whi;jing sound than, Messrs Argetsmger, Brown, Wagner, 
Yelverton. Frequently he called only the first three names ” 
How do self-respecting men, sworn to observe a Constitution, 
excuse this sort of thing? Of courae there is no valid excuse, but 
there is a valid explanation, and that is the revolt of human 
nature against unreasonable and useless restraints Once the 
letter of the law is broken, then somehow men will carry their 
disregard for it to the extreme of abuse. 

Another type of control over legislative action in matters 
financial grew out of the fear that extravagant Legislatures 
might commit the State by enormous borrowings The reckless 
era of internal impiovements, beginning with canal enterprises, 
continuing as railroads came mto use, and culminating in the 
panic of 1837, brought disaster to some of the State treasunes 
and threatened all So when Rhode Island framed her first 
Constitution, m 1842, she said that except in time of war, or 
in case of insurrection or invasion, the General Assembly should 
have no power to incur State debts to an amount exceeding 
$50,000, “without the express consent of the people”, nor with- 
out such consent should it pledge the faith of the State for the 
payment of the obligations of otheis 

In the previous year Arphaxed Loomis, a member of the New 
York Assembly, had proposed an amendment to the Constitu- 
tion of the State providing that no law creating debt should 
take effect until approved by the people at the next general 
election, unless in case of invasion, insurrection, or war. This, 
known in history as “the people’s resolution,” was at first re- 
jected in the Assembly by a tie vote, but in the following year 
many citizens petitioned for it and m 1844 support had become 
so geneml that the Legislature proposed the necessary amend- 
ments. Governor Wright, approving in his message of 1845, 
found the occasion in what a less dignified document would 
have described as log-rolling. “It strikes effectually,” he said, 
“at one of the most universal causes of complaint and dissatis- 
faction growing out of the recent appropriations for our works 
of internal improvement I refer to the charge, whether well or 
ill founded, that combinations of local interests arc foimed on 
the part of friends of different works having no natural or 
' Municipal Reaearch, Juno, 1917, p IIG 
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necessaiy connection with each other, and that, m this way, 
loans are authorized, and appropriations secured, which the 
intrinsic merits and strength of no single work in the combina- 
tion could command ” The proposal was embodied m the Con- 
stitution of 1846, to apply to debt of more than a million 
dollars. 

Meanwhile Michigan by amendment in 1843 had required 
the referendum on all borroivings New Jersey in 1844 adopted 
the idea for debt in excess of $100,000. Louisiana in 1845 put 
a limit of $100,000 on State debt, except m case of war, insur- 
rection or invasion. The next year Iowa set the same limit, 
excepting, however, a borrowing for some single specified object 
approved on referendum Wisconsin in 1848 said debt should 
be meurred only for “defraying extraordinary expenditures,” 
and then only by Yea and Nay majority of all members elected 
to the Legislature, save in case of war, insurrection, or invasion. 
In the same year Illinois preferred referendum to the people, 
lumting the freedom of the Legislature to $50,000, but Cal- 
ifornia, framing her Constitution in 1849 under opulent condi- 
tions, set a figure of $300,000. Nearly all the States have now 
applied some sort of limitation on the borrowing power of their 
lawmaking bodies. 

In normal times such restrictions may be defensible, but in 
periods of business depression, when there is great unemploy- 
ment and destitution, they may become serious hindrances to 
justifiable public rehef In the hard tmies that followed the 
collapse of 1929 the result was that the Federal government 
had to come to the help of the States, with deplorable transfer 
of local responsibilities to the central government. Nothing in 
all our history has brought more menace to our political in- 
stitutions It might have been better to run the risk of ex- 
travagance by State legislatures and municipal Councils Freed 
from constitutional fetters, sobered by responsibihty, they 
might have met the situation better than it was met by center- 
ing the tremendous task m Washington 

Form and Limit 

In the matter of the form that should be taken by a budget 
bill, or indeed of any appropnation bill, the chief difference of 
opinion is over the question of segregation. Should the money 
be allotted to a large number of purposes carefully itemized, 
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or should it be given for purposes combined under single head- 
ings, with a lump smn to each’ Here legislative and admmistra- 
tive considerations arc so inteimixed that precise answer based 
on principle is impossible. Only experience can determine, and 
so far its lessons are clear in only a few fields For example, we 
have come to general agreement that it is not wise to specify 
m statutes what particular roads shall be constructed vitli 
highwaj'^ money. It is better to let the Highway Commission 
apportion a lump sum River and harbor work ought to be 
treated the same way, even if all lawmakers do not yet think so. 
Log-rolling for harbor improvements was the bane of the Stats 
Legislature in my time there ^len were elected from the shore 
towns for the sole purpose of getting a breakwater, or having 
a channel dredged, or securing some like improvement. From 
the day they took their scats, these men would bend their 
energies to the sole task of getting their bills passed, swapping 
their votes light and left to that end 

Their chief danger was the Committee on Ways and IMcans 
(our appropriating committee), vliere then measures had to go 
after favorable report from the geneious Committee on Harbors 
and Public Lands. So they sought the first chance to break doM n 
the influence of the Committee on Ways and Means Vaiious 
bad results followed To stop all this, it was suggested that a 
lump sum for harbor improvements should bo put in the hands 
of the Harbor and Land Commissioncis, to bo distributed where 
in their expert judgment it might seem to be most needed 
Governor Draper took up the idea and in 1909 peisuadcd the 
Legislature to do this with an appropriation of $100,000 a year. 
At first the pohey was respected and in 1910 only eleven peti- 
tions for special appropnations were ventured Virtue, however, 
W'as but short-lived In 1914 the number had risen to fortv-six 
Better fortune had met the same policy in the matter of ap- 
propriations for State Highway’s. Dunng a score of years the 
pubhc made httle attempt to get outside the annual appro- 
priation of $500,000 expended where the Commission thought 
best. Then the Legislature broke down the system and nobody 
now hesitates to come in with a special bill. Nevertheless the 
State has had experience enough vnth lump sum appropriation 
to show it to be far the better pohey. 

The idea has made slow headway at Washington. President 
Taft’s Commission on Economy and Efficiencj' suggested that 
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appropriations be made in the lump sum to a much greater 
extent. Senator Burton succeeded in getting the plan applied 
once to river and harbor expenditures, but it was looked on as 
a temporary expedient However, after the Great War, when 
it was universally recognized that the strictest economy was 
desirable, the 6Gth Congress (1919-21) made its river and har- 
bor appropriations m the lump sum form, encouragmg the 
hope that this might become an established practice. If the 
break can last until the House is controlled by new-comers un- 
famihai with the old custom, perhaps the gam can be held. 
One difficulty presents itself to the man who will undeceive 
himself and by looking the facts in the face will recognize that 
the situation has been grievously misunderstood. Reiteration 
of calumny has convinced the pubhc that through many years 
the River and Harbor Bill has been a national scandal for which 
self-seeking Congressmen have been wholly responsible. When 
it IS discoveied that practically all of these expenditures have 
been recommended by the army engineers after what has been 
presumed to be thorough and export investigation, doubt rises 
as to whether they could be trusted to compute an aggregate 
estimate of what ought to be spent in any one year. Neverthe- 
less it is my own judgment that on the whole less harm will be 
done by leaving allotment to the experts 

This view would apply also to the appropriations for public 
buildings. That field furnishes even more occasion for trying 
to get rid of “ the pork-barrel ” Take post offices. The legitimate 
tests are population served, volume of business, and cost of 
maintenance (including interest on investment) as compaied 
with rent for adequate quarteis privately onned Congress 
could easily stipulate application of these tests by the Post 
Office Department and limit its annual appropriation to the 
total of the construction that would meet them From mistaken 
views of self-mterest members now refuse to rid themselves of 
their needless cares and burdens in the matter. The pubhc 
welfare continues to suffer. 

Whether the army and navy appropriation bills specify 
too much IS a harder question, but with them as with aU the 
other appropriation bills that Congress passes, while recognizing 
there are strong arguments the other way, chiefly based on the 
extravagant tendencies of administrative agencies, neverthe- 
less by reason of the greater efficiency to be secured, my own 
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judgment is that there would be net gain from less specification. 

Lump-sum appropriation reached high-watermark in the 
period following the taking of office by President Franklin 
D. Roosevelt On the ground of imperative needs brought by 
the great depression, Congress to unprecedented degree waived 
its prerogatives, some would say abandoned its duties. The 
height of one-man power, as measured by money, was reached 
when Public Resolution No. 11 of the 74th Congress, approved 
April 8, 1935, entiusted to the President the expenditure of 
nearly five billion dollars Apart from a few details not affecting 
the magnitude of the trust, he was restricted only by the 
specification of eight gioups of purposes, with allotments thereto 
ranging from .$100,000,000 to $900,000,000 

The hugeness of the amounts staggers the imagination. The 
liuman mind cannot grasp them. Yet the principle involved 
was the same as if thousands mstead of billions were at stake. 
Considering only that prmciple as applied to an exceptionally 
wide range of diversified public expenditure, it has to be admitted 
that such a body as Congress could not intelligently do the work 
of itemized allotment At the same time it is far from clear 
that a heteiogenous group of administrators, with conflicting 
interests and competing judgments, could do it any bettor. 
The truth of the matter seems to me to be that we have not yet 
solved the problem of getting well-proportioned outlay, well- 
balanced administration 

Some day we may solve that problem by devising a new 
governmental body that will attend to details The further 
growth of business may dnve our Congress and our Legislatuios 
to recognize what will have become imperative need for getting 
rid of the petty things and confining themselves to the big 
things, the policies of government 

In ordinary times segregation concerns mostly the smaller 
questions From the legislative point of view, the less of it the 
better, if for no other reason than because of the precious time 
they take that might better be given to principles and policies. 
The conditions of a Congress or Legislature unfit it for splitting 
hairs. The maxim says De minvmis non curat Ux — The law 
does not notice trifling matters. Lawmakers ought to be com- 
pelled to take the same ground. Until we are wise enough to 
accomphsh that, each lawmaking body will have to decide for 
itself how far it may entrust discretion to administrators, having 




456 


LEGISLATIVE PROBLEMS 


in mind the prevailing standards of political conduct, private 
morahty, public honor, and administrative capacity 

It is not clear whether or not any restiiction on Legislatures 
IS involved in the controversy over the respective merits of 
limited and continuing appropriations, but as anyhow legisla- 
tive practice is concerned, it should get a word When the early 
Parliaments weie bargaining with the Kings, of course it was 
for the interest of the Commons to limit their grants, so that 
they might have frequent chance to revise their relations with 
the monarch and keep him under some sort of control Out of 
this giew in time the annual sessions of Pailiament It was 
found, however, that too strict an application of the theory of 
short-time grants brought certain inconveniences and notable 
among them the mstabihty of national finance m respect to 
debt Palpably if a lender had to rely on an annual appropria- 
tion to pay the interest on the loan, a costly clement of un- 
certainty was introduced Furthermore the early system of 
designating certain revenues fiom which certain obligations 
should be met, proved unsatisfactory This brought about the 
creation of the Consolidated Fund by Pitt, m 1787. Into this 
all revenues were to be paid and out of it all expenditures de- 
frayed By far the larger part of the revenues reach this Fund, 
and about one third of the expenditures in ordmaiy times leave 
it, as a result of permanent acts Englishmen think themselves 
safe if a considerable part of the outlay is exposed to annual 
scrutiny, without requmng this for interest payments and other 
charges which have come to be recognized as fairly permanent 
and stable 

Colonial conditions tended to implant m our habits the custom 
of temporary appiopriation Fear of executive power, induced 
by the quarrels with the provincial Governors, strengthened the 
belief that anything else nould be dangerous However, it 
does not seem to have been looked on as a matter requiring 
attention m our Constitutions until the extravagances of the 
internal-improvement epoch had taught the need of greater 
safeguard for State finance Then in 1845 Louisiana said no 
appropriation of money should be made for more than two years 
In 1846 Texas copied this and New York reached the same re- 
sult with other phraseology Illinois in 1848 preferred to say 
that each General Assembly should “provide for all the appro- 
priations necessary for the ordinary and contingent expenses of 
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the government until the adjournment of the next regular ses- 
sion.” The Constitutions of ten other States now prevent con- 
tmumg appropriations In about a third of the States custom 
secures the same result. The others show much variance in the 
ratio between the appropnations made for a hmited period and 
the expenditures made in conformity with general statutes. 
In the case of about one fifth it may be said that expenditure 
by permanent statutes is practically the custom Also there 
are wide variances in the habit as to raising revenue, though 
with a wider tendency to use permanent statutes. 

The national receipts are secured through permanent laws, 
and some of the expenditures are provided for in the same way, 
such as the debt payments, the expenses of collecting customs 
duties, and the salaries of judicial officers, but for the greater 
part of the outlay it is necessary that each Congress appro- 
priate annually, or in case there is failure at the end of a term, 
that the next Congress take up the subject forthwith Where a 
permanent statute directs outlay, as for example in the case of 
a salary, the courts have held that the peison entitled to it may 
get it by writ of mandamus if there has been no special ap- 
propriation. 

In favor of appropriation for limited periods it is urged that 
it IS desirable thus to call frequently to the attention of Legis- 
lature and public the various expenditures, for the sake of more 
careful scrutiny and of readier control Continuing appro- 
priations that do not require any given part of the outlay to be 
confined to any specified tune, make it haid to figuic just what 
is the financial condition of the State at any one moment, and 
therefore are obnoxious to the accountants 

Much more severe is the adverse criticism of limited appro- 
priations, and the experience of some States would seem amply 
to warrant the criticism Charles McCarthy attributed to that 
system inefficiency, corruption, and log-rolling He rejoiced 
that it had been excluded from his own State of Wisconsin in 
spite of constant pressure for its introduction “Such a plan,” 
he said, “means minority control of all institutions and dcpait- 
ments; it means that every institution or department dies every 
two years, for unless the appropriation is forthcoming the 
institution or department goes out of existence, it means that 
twenty members of a Senate — if twenty is a quorum — may 
say to the entire Legislature. ‘It takes an affirmative action to 
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pass this money, and we can block it If the institution or de- 
partment ivants this money, it will have to accept our terms ’ 
That IS, the minority dictates the terms This little joker has 
not been realized by our w isc economists and accountants who 
have been called upon to help Legislatures to better their 
financial procedure, but it has destroyed the spirit of institu- 
tions, it has debauched commissions and departments, and re- 
sulted in stagnation m many Stales In some States where things 
are peacefully sleeping, ive hear nothing of its influence , but let 
an institution or commission become really active and note 
what will happen. The writer has evidence in his possession 
from many States of its power ” ‘ 

Doubtless Mr McCarthy had in mind the unfortunate ex- 
periences of some of the Western State Universities. The ease 
with which the politicians can get at them under the lunited- 
appropnation system has been baneful Furthermore these 
institutions have with much reason complained bitterly of the 
harm wrought through inability to plan with confidence for 
development through a scries of years Wheic costly buildings 
or elaborate equipment are involved, it can be readily seen that 
progress is handicapped if there can be no leasonable degree of 
certainty that a policy once begun will be earned through and 
that the money will be forthcoming to accomplisli results which 
have been agreed upon as desirable The constant lobbying 
that the system entails is particularly disagreeable to educators 
and IS rarely to the taste of the trustees of any of our public 
institutions Occasion for it is surely regrettable 

It IS averred that the hmited-appropnation system is in some 
measure responsible for strengthening the control of “the 
organization” in those Legislatures that are boss-ridden. In 
California, for instance, we are told that although the various 
State institutions are local in their work, the Senators and 
Assemblymen from the counties in which they are situated are, 
by custom, charged with the rc.sponsibility of securing the appro- 
pnations necessary for their support “Too often the ability 
of the Assemblyman or Senator is measured, not by his real 
work in the Legislature, but by the size of the appropriations 
which he manages to secure for his distiict. Under the system 
by which the machine organizes the Legislature, it is in a posi- 
tion to defeat or materially reduce practically any appropria- 

^ C McCarthy, The Wisconsin Idea, 20 i 
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tion bill. The member of the Legislature who would oppose the 
machine thus finds hunsclf between the constituents at home, 
who demand that he secure generous appropriations for his 
district, and the machine, which he understands very well re- 
quires support of its policies, as one of the prices of the constitu- 
ent-demanded appropriations Thus those who w’ould have 
opposed the machine in the organization of the Assembly real- 
ized that failure would probably mean a hammering of their 
appropriation bdls, which would result in their political un- 
doing at home.” ^ 

Whether or not this is overdrawn, it is easy to see the danger. 
However, that it is not a necessary result of appropnating for 
limited periods, is shown by the fact that it is not an invariable 
result There are States using the system that show nothing 
of the sort. A fair conclusion is that though it may serve to 
strengthen a “machine,” it does not produce the machine. 

Encroachments 

In his Farewell Address, George Washington said. “It is im- 
portant likewise, that the habits of thinking in a free country 
should inspire caution in those intrusted with its administration, 
to confine themselves wnthm their respective constitutional 
spheres, avoiding in the exercise of the powers of one department, 
to encroach upon one another The spirit of encroachment tends 
to consolidate the powers of all the departments in one, and thus 
to create, whatever the form of government, a real despotism.” 

That spint of encroacliment is over at work A notable ex- 
ample of it came with the adoption of the Federal Budget 
system. The executive branch began at once to pass judgment 
on proposed legislation, in effect to throw its weight into the 
scale in matter of policy, to usurp thus in some measure the 
prerogatives of the legislative branch. Submitting without 
protest, indeed to some degree encouraging, the House of 
Representatives has indirectly and unavowedly given to the 
executive branch a matenal part of its power. This came about 
through the fact that necessarily much the greater part of the 
time of each session must bo given to the appropriation bills and 
a comparatively few other bills of major importance Most of 
the rest of the bills reported by the committees get small chance 
for action regularly except on the two days of the month de- 
* Hichborn, Story of the Calif Ley of 1U09, pp 30-31. 
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voted to what is known as the Consent Calendar. No sooner 
had the budget system gone into effect, than members began 
objectmg if the committee report on a bill invohTng payment 
of money did not show that it had been reported on by the Di- 
rector of the Budget and that it was in accord with “the finan- 
cial programme of the President ” Many committees suffered 
loss of their bills in this way and the practice became so obnox- 
ious that March 10, 1928, a serious debate was devoted to its 
dangers.^ 

■^Tien the budget bill was under consideration in the House, 
October 21, 1919, - Representative Martin Madden had said ‘ ‘ I 
want to call attention to the fact that the bureau of the budget 
is simply a clerical force placed at the disposal of the Presi- 
dent of the United States to furnish him with information as 
to how he shall make up the estimates for expenditures for the 
conduct of the government for any given year." Representative 
Wilhs C. Hawley averred. “I would not tie the hands of mem- 
beis of the House or impair their opportunities or dimmish their 
chance of rendering pubhc service to the country m the mitia- 
tion of great pubhc pohcies ... We have not changed the re- 
sponsibihties of the House in this bill.” ’ 

In the debate of 1928 Mr Madden dwelt chiefly on the fact 
that all along the line everybody had acted technically within 
his rights, but he did not meet the contention that m practice 
the Director of the Budget had to important degree prevented 
legislation and thus in the negative way had become a lawmaker, 
with the senous result of important intermingling of legislative 
and executive powers. Nothing defimte came from the debate, 
but since then there seems to have been in the office of the Di- 
rector less passing of judgment on pohcies, and in the House 
less of demand for his approval 

The danger was admirably set forth in a letter written to me 
January 28, 1929, by James W. Good, who had been chairman 
of the committee framing the budget bill, and who was after- 
ward Secretary of War for a time. Said Mr Good- “I regard 
as most questionable the practice of submitting bills pending 
in either the Senate or the House to the Director of the Budget 
and leavmg the fate of such bills in that official’s hands. Cer- 
tainly no such programme was in the mmds of the members 

’ Cong Record, vol 69, pt 1, p 4480 

• Confl. Record, vol 5s, p 7294 
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of the House committee that considered budgetary legislation 
and if that plan is followed, sooner or later it will destroy the 
budget system, for it kills needed legislation before there is an 
opportunity to discuss it on the floor of the Senate or the House. 
The framers of the Constitution provided a method of veto of 
bills after they had passed Congress It was never intended 
that the budget system should provide a method of veto, even 
before such bills could be considered by either the Senate or 
the House.” 

The wise course would be for the Director of the Budget to 
have communication or contact only with the Committee on 
Appropriations The legislatmg committees, which do nothing 
but recommend an authorization, should be free to advise 
that a specified thing be done House, Senate, and President 
may approve. The appropriating committee should then advise 
as to when and to what extent it should be done. At that point, 
and not before, there may well be inquiry as to the bearing of 
“the financial programme of the President ” 

President Wilson vetoed an appropriation bill May 13, 1920, 
because it contained a proviso that ceitam documents should 
not be printed by an executive branch or officer except with 
the approval of the Joint Committee on Printing He declared 
it “an invasion of the province of the Executive and calculated 
to result in unwarranted interferences m the processes of good 
government, producing confusion, irritation, and distrust ” 
Violations of the principle in previous statutes wcie cited to show 
a growing tendency he was sure not fully realized by the Con- 
gress itself and certainly not by the people of the country 

On the same ground President Hoover, January 24, 1933, 
vetoed an appropriation bill that gave a Congressional com- 
mittee executive power. The Joint Committee on Internal 
Eevenue Taxation was to pass judgment on any refund of taxes 
in excess of $20,000. His brief message was accompanied by 
adequate discussion of the subject m an opimon by Attorney 
General Mitchell ‘ The opimon recognized that the matter of 
making refunds might involve legislative, executive, or judicial 
functions, but if in the present case it were an executive or 
judicial function. Congress could not exercise it, and if it were a 
legislative function, it could not be exercised by a committee. 
If the practice were permissible. Congress could subvert the 

* H of R Doc 620, 72(1 Congress, 2(1 Session 



462 


LEGISLATIVE PROBLEMS 


Constitution by making conditions that the executive depart- 
ment abrogate its functions 

Here and there, now and then, lawmakers seek to increase 
their burdens, perhaps it would be better to say their opportu- 
nities, by encroaching on the executive branch. New York has 
given an interesting and instructive example of this In 1920 
a statute appropriating 8300,000 for the expense of the State 
Comptroller in collecting an income tax provided that no new 
positions should be created and no salaries fixed without the 
unanimous approval of the Governor, the Chairman of the 
Finance Committee of the Senate, and the Chairman of the 
Ways and Means Committee of the Assembly The practice 
thus begun, of giving the legislative branch control over execu- 
tive functions, grew until the question of its constitutionality 
reached the Court of Appeals, where, in 1929, it was ended 
with two opinions reaching the same conclusion These opinions 
treated comprehensively the matter of the separation of poweis 
and students of the subject i\ ill do well to read People v. Tre- 
maine, 252 N Y 27 (1929), not only for the hght ably thrown 
on this phase of our governmental system, but also by reason 
of its discussion of the power of a legislative body to delegate its 
responsibilities to some of its ovn members, the bearing of 
constitutional provisions forbidding legislators to hold “civil 
appointments,” and the right to alter budget bills. 

It was concluded that “the power to itemize legislative ap- 
propnations is a legislative power, which it may exercise if it 
sees fit as long as the matter is m its hands ” Except as to 
legislative and judicial appropriations, the admimstrative or 
executive power spends the money appropriated. “Members 
of the legislature may not be appointed to spend the money ” 
All the judges but one held that the naming of a legislator to 
perform the administrative work in question was a “civil ap- 
pointment ” The Governor had the right to veto a section added 
to the supplementary budget bill that was “a piece of inde- 
pendent directory legislation ” 

Much the same question reached our Supreme Court from 
the Phdippme Islands An act had vested power to vote the 
stock of two corporations largely owned by the Philippine 
government, in one case m a committee, m the other a Board 
of Control, each made up of the Governor General, the Presi- 
dent of the Senate, and the Speaker of the House. The Court 
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held that while some of our Constitutions do not expressly pro- 
vide for separation of the three powers, it is implicit in them, 
and Justice Sutherland, speaking for the majority, went on to 
say “The legislature cannot engraft executive duties upon a 
legislative oflBce, since that would be to usurp the power of ap- 
pointment [an executive function] by indirection.” ^ As to the 
Smithsonian Institution, some of the Regents of which are 
named by Senate and House from their membership, and two or 
three other corporations of the same character, it was held that 
in view of their limited number and peculiar chaiacter, they 
could not justify legislation like that in issue Justice Holmes 
(Justice Brandeis agreeing mth him) in a minority opinion at- 
tached more importance to instances of that sort He averred 
that to question the Smithsonian Institution would be to lay 
hands on the Ark of the Covenant. In his judgment the Philip- 
pine corporation was plainly no part of the executive functions 
of the Government, but rather fell into the indiscriminate resi- 
due of matters within legislative control. 

‘ Springer v Pbilippmo Islands, 277 U S lb9 (1028). 




CHAPTER XVI 

ADMINISTRATIVE LEGISLATION 

If those are right who say that by far the larger part of the un- 
popuianty of modern legislatures is due to the evils arismg from 
the confusion of legislative and administrative functions, it be- 
comes of grave importance to examine this feature of repre- 
sentative government. ‘ 

At the start defimtion and delunitation give trouble. “Legis- 
lative" covers everything from treaties, the supreme law of the 
land, donm to insignificant lulcs and regulations. As to “ad- 
mmistrative” and “executive” the dictionaries give no help, 
treating them as virtually sjTion 3 'mous. One, the “Century,” 
quotes the definition of Ale.xander Hamilton as given in Number 
72 of “The Federalist,” at a time when the triple classification 
of Montesquieu was rarely questioned as insufficient “The 
administration of government m its largest sense,” Hamilton 
said, “comprehends ah the operations of the body politic, 
whether legislative, executive, or judiciar}', but in its most usual 
and perhaps its most precise signification, it is limited to execu- 
tive details, and falls peculiarlj' within the province of the 
executive depaitmcnt The actual conduct of foreign negotia- 
tions. the preparatoiy^ plans of finance, the application and dis- 
bureement of the public monej's in conformitj' to the general 
appropriations of the legislature, the arrangement of the army 
and na\T. the directions of the operations of war — these, and 
other matters of a like nature, constitute what seems to be most 
properlj" understood by the admimstration of government ” 

Could Hamilton have been able to look forward a century and 
a quaiter, nould he have set it forth more accuratel}'’ Perhaps 
he Mould have rearranged the items, someivhat subordinating 
foreign negotiations and matters of ivar, in his day naturally 
uppermost because of recent historj’ and present problems, but 
fortunately destined in the years foUoiving to have only occa- 
sional and transient supremaej" Perhaps he ivould have omitted 
the preparatorj" plans of finance, at anj- rate until in our time 
the demand for budgets gained strength, and even now it is not 

^ E g J Q Dealer, T/u iitaie and Goicrnmcnt^ J43 
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clear that anything preliminary is administrative. Probably 
he would have put at the front “the application and disburse- 
ment of the public moneys in conformity to the general appro- 
pnations of the legislature ” That has come to be the chief part 
of administration. 

Its magnitude now has led to attempt at scientific segregation 
and definition. W. F Willoughby has led in this, with helpful 
studies and judicious treatment “The executive function,” he 
says, “is the function of lepresenting the government as a 
whole, and of seeing that aU its laws are complied i\ith by the 
several parts The administrative function is the function of 
actually administering the law as declaicd by the legislative and 
interpreted by the judicial branches of the government.” ^ 
That reads well and is accurate as far as it goes, but try to apply 
it to the daily woik, say, of a member of the President’s Cabinet, 
and you will quickly find yourself puzzled Go down the fine 
to such an agency as the Interstate Commerce Commission or 
the Federal Trade Commission and ask yourself whether its 
respective duties aie legislative, administrative, executive, or 
judicial, and whether putting “quasi” in front of these words 
will clarify the description. 

Professor Willoughby further says that distmction is usually 
made by declaring the executive function to be essentially 
pohtical in character, that is, one having to do with the deter- 
mination of general policies, and involving the exercise of judg- 
ment m its use; and the administrative function to be one con- 
cerned with the putting into effect of policies as determined by 
other organs. This distinction had helped so much in forming 
my own conclusions, ddfenng m some respects from those 
reached by Professor Willoughby, that to elaborate it some- 
what may be worth vhde. 

A pohcy-forming law is one that expresses a purpose. For 
example, “The sale of liquor is hereby prohibited,” is a policy- 
forming law. To carry out the prohibition requires the machmery 
of pohee and courts. Another kind of law must provide this 
machmery and prescribe its operation. That we call administra- 
tive law Or take such a matter as old-age pensions. If a State 
wij&es to provide them, first it must say so, thus declaring a 
pohey. Then it must decide whether they shall be contributory 

1 T/ie Government of Modern States, 232 Principles of LegidtUsve Orgemuatum 
and Adminislralion, 9 
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or non-contributory That is partly a question of policy, partly 
a question of administration, with pohcy predominating. Next 
must be determined the size of pensions and contributions. Here 
the adimmstrative element becomes the more important With 
deciding the thousand details of the system, administration 
approaches fuU sway, and m the apphcation of the system it 
becomes supreme. 

Professor Willoughby would meet this apparent confusion of 
functions by tracing them all to one source, that of the law- 
making power of the legislative branch. He holds that when the 
executive exercises administrative power, “his authority so to 
act IS derived, not from any constitutional provision, but by a 
grant of power from the legislature ” * Upon this postulate, that 
the legislative branch is the source of all administrative au- 
thority, he builds the argument that unless empowered bj' some 
constitutional provision, the executive acts as an agent of the 
legislature and subject to its direction and contiol 

For this vieiv there is, indeed, judicial warrant. In a circuit 
court case in 1837, while the Court recognized that by the Con- 
stitution the President is to “ take care that the laws be faithfully 
executed,” this did not authonze him to tell the Postmaster- 
General how he should discharge his duties. “In that respect, 
the Postmaster-General must judge for himself, and upon his 
own responsibihty, not to the President, but to the United 
States, iihose officer he is.” * 

This doctnne was supposed to be confirmed by the Supreme 
Court in the following year “ There are certain political duties,” 
said the Court, “imposed ujxm many officers m the executive 
department the discharge of which is under the direction of the 
President. But it would be an alarming doctrine that Congress 
cannot impose upon any executive officer any duty they may 
think propel, which is not repugnant to any rights secured and 
protected by the Constitution, and m such cases, the duty and 
icsponsibihty grow out of and are subject to the control of the 
law, and not the direction of the President ” ® 

Doubtless the meaning is that Congress may impose executive 
duties and responsibilities that are to be beyond the direction 
and control of the Chief Executive. It is not easy to reconcile 

‘ Principles of Lepislalive Organization and Admimslration, 116. 

* U S r Kendall, 5 Cranch C C , 103. 272 (1837). 

’ Kendall v U S , 12 Feters, 524 (1838) 
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this with the words of the Constitution: “ The Executive power 
shall be vested in a president of the United States of America ” 

There is general admission of the right of our Chief Execu- 
tives, whether of nation or States, to exercise powers that can 
be reasonably inferred from those exphcitly granted The im- 
portant problem is, ivhat shall be reasonably inferred from the 
word “executive”; and the difficulty comes from the fact that 
when this word was first used in our Constitutions, it was sup- 
posed to be synonymous with or at least to include “ administra- 
tive ” There is ground for argument that where Constitution or 
statute does not prevent, the Chief Executive may direct and 
control every official in the executive depaitment If that be the 
case, it would seem that he can also do the subordinate law- 
malang, issue the ordinances, rules, and regulations, necessaiy 
to carry out policies the legislative bianch has enacted Then 
the vital question is that of drawing the line between primary 
and secondary legislation 

That phase of administration which concerns management 
and discipline would not concern us here were it not that there 
are those who stoutly maintain it to be within the province of 
the legislative bianch Professor Willoughby, for instance, re- 
peatedly refers to “ diiection, supervision, and control ” as legisla- 
tive functions. To his theory that this necessarily follows from 
the fact that the legislature is the source of administrative au- 
thority, I take exception The source of pow'er need not neces- 
sanly direct, supervise, or control its use Through statutes the 
legislature may direct, through appropriations it may in some 
measure control, but supervision seems to me to be pnmarily an 
executive rather than a legislative function In other affairs of 
life Presidents and General Managers and Superintendents do 
that work, not Boards of Directors We meant our pohtical 
executives to execute, to manage Theirs should be the duty, the 
responsibility 

If President Franklin D Roosevelt was nght when in June of 
1934 he refused to sign a bill to discontinue administrative fur- 
loughs in the postal service, even custom may prevent Congress 
from interfering with administration Said Mr Roosevelt: “Fi- 
nally, it appears to be an unnecessary limitation on the admmis- 
trative authority customanly vested in the President.” Custom 
may grow and spread Perhaps in time wo shall find our Chief 
Executives really administering in full. 
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Observe that Mr Eoosevclt’s opinion may seem to have run 
counter to that of the courts as set forth in U S t; Kendall and 
Kondall v U S., Cited above, to the effect that the affairs of the 
Post Office Department are no concern of the President and that 
the Postmaster General is to be controlled only by statute law. 
It IS hard at first blush to see how the President may appoint but 
not direct his appointee. The two things would seem to be cor- 
relative However, inasmuch as the President by use of the veto 
shares in lawmaking, even though it be negatively, he has of 
course the right therein to use judgment as to expediency. 

In passing it may bo noticed that the new Philippine Consti- 
tution, approved by President Roosevelt, March 23, 1935, says: 
“ The President shall have control of all the executive depart- 
ments, bureaus, or offices, exercise general supervasion over all 
local governments as may be provided by law, and take care 
that the laws be faithfully executed ” ^ 

In the States 

All of the writers of our early State Constitutions were con- 
tent to accept administration as so “ peculiarly TSithm the pro- 
vince of the executive department," to use Hamilton’s phrase, 
that no separate treatment of it was necessary Not until the 
Wisconsin Constitution of 1848 was it formally recognized, and 
then the recognition was veiy inadequate, for the four bnef sec- 
tions of the Article headed “Admimstrative ” concerned only the 
duties of familial State and county officials. Indiana, revising 
its Constitution in 1851, copied the idea of a separate Article, 
■with provisions of the same sort, and consistently changed its 
statement of the distribution of powers to read “The powers of 
the Government are divided into throe separate departments: 
the Legislative, the Executive (mcluding the Administrative), 
and the Judicial,” etc Oregon m 1857 mutated Indiana m both 
particulars Flonda in 1868 also gave a separate Article to the 
subject, heading it — ADAIINISTRATIVE DEPARTMENT. 
This began “ Section 1. There shall be a cabinet of administra- 
tive officers, consisting of a secretary of state, attorney-general, 
comptroller, treasurer, surveyor-general, and supermtendent of 
pubhc instruction, adjutant-general, and commissioner of im- 
migration, who shall assist the governor m the performance of 
his duties.” The only joint function specified for this body was 

* Congrestional Record, 74th Congress, 1st session, Feb 25, 1935, p 2624 
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that of a board of commisaionera of State institutions. It was to 
be appointed by the Governor When amendment in 1870 de- 
cided that its members should be elected by the people, its possi- 
bilities must have been destroyed, and there is no occasion for 
surprise that recogmtion of a cabinet is not found m the Consti- 
tution of 1885. 

Elsewhere the Constitutions stdl adhere to the tnpartite the- 
ory of Montesquieu and leave no room for any fourth depart- 
ment The attitude is that of the Ohio court in Harmon v State, 
66 Ohio St 249 (1902) . “ The Constitution does not recognize 
such a power as administrative power. The Constitution pro- 
vides only for legislative, executive, and judicial powers, and 
what IS denominated in some other States as administrative 
power falls in this State within one of the three great powers 
recognized by our Constitution, legislative, executive, and judi- 
cial ” 

Herein those who of late have written or re-written American 
Constitutions, have failed to take into account the wonderful, 
the amazing transformation in government wrought witlnn the 
last hundred years From the fall of Romo up to a time not 
earlier than that of the childhood of many a man yet alive, none 
but dreamers conceived that government should by manifold ac- 
tivities advance the happiness of mankind. For fourteen centu- 
ries and more in only one direction had co-operative effort for the 
common welfare of a nation been conspicuously practised, and 
that was in the direction of war. Therein government had its 
birth Men organized for aggression or defense If you tell me 
that also for many ages justice was a concern of government, I 
retort that justice is nothing but the treatment of individual 
offense and defense, the war of mdividuals. AH other govern- 
mental interests were incidental and subservient to those of in- 
ternational or mtranational conflict 

I speak of the organization of States and Nations, their pur- 
pose and their functions Withm and beneath them were, it is 
true, many co-operative activities for objects of peace rather 
than those of war Men were learmng to work together m towns, 
cities, counties, colomes. Suddenly, with startling speed, the 
idea jumped from its narrow bounds and took possession of all 
the cmhzed world To-day there is no State, no Nation, that 
fails to put promoting the happiness, the comfort, the prosper- 
ity, of its people ahead of all its other duties. Not only is that 
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first — also it exceeds in volume all other concerns put to- 
gether. 

Few men reahze this. The fact has been accepted reluctantly 
and partly if at all by most men now past forty years of age, men 
who in youth were by tradition and habit blinded to what was 
going on about them, the men who UTOught this revolution with 
their own hands and knew not what they were doing. Even the 
younger generation has not fully grasped the change, for they 
are still fed on the histones and political wntings of an earlier 
epoch. Yet he who wU may find the pregnant proof in any cur- 
rent report of city. State, or national treasury Let him contrast 
it •with a like record of a century ago. Let him note the huge 
mcrease in the volume of joint expenditure for common welfare 
Let him note the number and vaiiety of the agencies through 
which this expenditure is now made. Let him compare the 
roster of pubhc servants to-day with that, say, of Boston when 
it was made a city, in 1822, or the State of Xcw York before 
De Witt Clinton persuaded it to construct the Erie Canal, or the 
United States when internal improvements first became a pohti- 
cal issue The figures should waken the thoughtful to the fact 
tliat the administrative department of government, the business 
of government, has become, if not its supreme, at any rate 
its overshadowing function. 

The experience of a single State will sufficiently illustrate 
what has taken place. Alassachusctts will scivc for this purpose 
as well as any other, for though great diversities are to be found, 
in general the States have followed the same line of progress In 
Massachusetts it began with the establishment of the State 
Board of Education m 1837 as a result of the exertions of Horace 
Mann, generally regarded as the founder of the pubhc school 
system as it now exists, a development, however, of an institu- 
tion coeval iMth Alassachusetts itself. The Board of Education 
does not administer the school system. Its duties continue, as 
they were at the start, largely advisory However, when the 
time arrived to establish vocational education, it was upon the 
Board rather than on the communities that the initial responsi- 
bihty was placed 

In 1852 came the State Board of Agriculture, 'with even less 
routme w'ork than tliat of the Boai d of Education For half a 
century the public asked and received from it little more than 
an annual report crowded with miscellaneous information ex- 
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pected to help the farmer, and a system of gatherings where in- 
structive addresses were delivered Now other duties of more 
definite importance are gradually coming under its control, and 
with the growing problems of food production and conservation 
it IS sure this Board will soon be seriously administrative. 

Barring the relatively unimportant Cattle Commission estab- 
lished in 1860, the State Board of Chanties came next, in 1863. 
Its field has grown until now it has charge of large expenditures. 
The Savings Bank Commission and that on Inland Fishenes m 
1866, with the Bureau of Statistics of Labor m 1869, have not 
spent a relatively large part of the public income, nor for that 
matter has the Railroad Commission, created in 1869, and long 
supported at the expense of the raih-oads, but the Railroad Com- 
mission has really been the most important of all, as the model 
for every other Railroad Commission m the land, and indeed for 
the Inter-State Commerce Commission, the most powerful 
administrative agency of the Federal government. 

To enumerate all the succeedmg steps would bo fniitless It 
is enough to say that w'hen the Massachusetts Constitutional 
Convention of 1917-19 faced the situation, it found in existence 
about a hundred Departments, Boards, Bureaus, and Commis- 
sions This had not come to pass without remonstrance Massa- 
chusetts had long been a Repubhean State w ith a habit of elect- 
ing Democratic Governors now and then Those gentlemen had 
in their campaigns condemned government by commissions, but 
promises to reduce the number thereof, made indeed by candi- 
dates of both parties, had never been kept to any degree worth 
notice, on the contrary Governors who had made such promises 
usually signed two or three bills creating still more commissions 
The truth of the matter is that the denunciation of commissions 
had been largely for political effect, as it still is everyivliere else. 
Their number has kept on increasing by reason of needs that 
have seemed imperative to the representatives chosen by the 
people to attend to their affairs. 

The Massachusetts Convention advised and the voters ap- 
proved consolidation into not more than twenty departments, 
but of course this did not importantly lessen the variety or 
amount of work to be done. That has kept on growing Its 
volume now may be inferred from the fact that in 1934 the Com- 
monwealth did a cash business (debt and its service excluded) of 
nearly sixty million dollars. 
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Everywhere the establishment of administrative agencies has 
been largely experimental, Mith the losses as well as the gams 
that naturally attach to experiments Mistakes have been in- 
evitable. For instance, popular election of administrative agents 
is generally admitted to have proved a mistake (Of course a 
Massachusetts man runs the risk of being thought supercilious 
if he points out that his own State has never committed this 
blunder, and if he advises other States to get rid of its damage as 
fast as they can ) Even if there have been mistakes, the system 
as a whole has justified itself, and at any rate, it has come to 
stay. Its form may change, but its essence is sure to survive, for 
nothmg short of revolution will stop the development of co- 
operative activity on which we have embarked, and this activity 
must have organized agencies for its conduct. 

The duties entrusted to these agencies have now gone far 
beyond the essentially executive characteristics Hamilton par- 
ticularly found in the function of admimstration Indeed, the 
modern administrative agency is usually executive and legisla- 
tive and judicial. As Herbert Croly says: “ It legislates, but 
without being or dispensing with a legislature It admimsteis, 
but without being or dispensing with an executive. It adjudi- 
cates, but without any power of attaching final construction to 
the law. It IS simply a convenient means of consolidating the 
divided activities of the government for certain practical social 
purposes 

Here, of course, it is the legislative aspect that interests. 
Does the lawmaking apparatus of an administrative agency 
offer acceptable relief to the lawmaking apparatus with which 
we have long been famihar? Should it be developed, or should 
it be checked? 


Nature of Statutes 

In answering these questions, boar in mind that in the matter 
of statutes there are two factors to be taken into account — 
first, their number, and secondly, their nature. Those factors 
are not independent, but react on each other. Yet they are 
distmct enough to confuse comparisons if not discriminated. 
'Speaking broadly, statutes in the United States arc many and 
Itheir details are elaborate , m England and her dominions stat- 
utes are few, and their details are many; m the countries of 
‘ Progressive Democracy, 304 
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Continental Europe statutes are few and their details are few. 
Whatever the combination, the source of difference is the same, 
VIZ the division of lawmaking between the legislature and ad- 
ministrative agencies, and it is this division that is the important 
thing to study. 

In France, Lowell tcUs us,* statutes that do not concern the 
nghts of a man against his neighbor, that do not, in other words, 
form a part of the Civil Code, are often couched in general terms, 
and enunciate a principle which the Executive is to carry out in 
detail Sometimes the President of the Republic is expressly 
given power to make regulations, but even without any special 
authority he has a general power to make them for the purpose 
of completing the statutes, by virtue of his general duty to exe- 
cute the laws. Such regulations m France are called acts of sec- 
ondary legislation, and the ordmances of the President m which 
they are contained are termed deerets. The power to make them 
is not, however, confined to the clnef of the State. For matters 
of inferior gravity the laws often confer a similar authonty on 
the mimsters, the prefects, and even the mayors, and in this 
case the edicts are termed anStes, to distingmsh them from the 
more solemn ordinances of the President. The regulations can- 
not, of course, be contraiy to law, or in e.xcess of the authonty 
of the official who issues them. If they are so and mfnnge pri- 
vate rights, a process to have them annulled may be instituted 
before the administrative courts, and in certain limited cases the 
ordinary courts also can refuse to apply them. 

In Italy the power of the executive officials to make ordinances 
IS even more extensively used than in France, and even before 
Mussolini there were complaints that it was sometimes earned 
so far as to render the provisions of a statute nugatory, although 
the Constitution expressly declared that “the King makes the 
decrees and regulations necessary for the execution of the laws, 
without suspending their observance or dispensing with them ” 
The interpretation put on this provision was in fact so broad 
that the government was practically allowed to suspend the law 
subject to responsibility to Parliament, and even to make tem- 
porary laws which were to be submitted to Parliament later — a 
power that was used when a tariff bill was introduced, to prevent 
large importations before the tariff went into effect The Parha- 
ment had, moreover, a habit of delegating legislative power to 

^ Governments and Parlies m Continental Europe, i, 45. 
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the ministers in the most astonishing way Lowell said that in 
the case of the criminal code, for example, the final text was 
never submitted to the Chambers at all, but after the subject 
had been sufficiently debated, the government was authonzed 
to make a complete draft of the code, and then to enact it by 
royal decree, harmonizing it with itself and with other statutes, 
and taking into account the views expressed by the Chambers. 
The same was true of the electoral law of 1882, of later laws on 
local government and on the Council of State, and of many 
other enactments. It may be added that although the statute 
did not expressly provide for it, the nunisters, prefects, syndics, 
and other officials were in the habit of making decrees on sub- 
jects of minor importance. The preference indeed for adminis- 
trative regulations, which the government can change at any 
time, over rigid statutes is deeply implanted in the Latin races, 
and seems to be specially marked in Italy ‘ 

Greece recognizes m her Constitution the doctrine that ad- 
ministrative detail IS not a proper function of legislative as- 
semblies, by saying that “the elaboration of projects of law and 
of deciees containing regulations” is one of the things that be- 
long particularly to the Council of State. The Constitution of 
Poland provided that the President should have the right to 
issue executive ordinances, directions, orders, and prohibitions 
for the purpose of executing the statutes Brazil, Argentina, and 
Chile provided hkewise Such power is given to the Emperor of 
Japan, and also, probably unique, is Ins constitutional power to 
issue ordinances “ for the maintenance of the public peace and 
order, and for the promotion of the welfare of the subjects,” 
but no ordinance shall in any way alter any of the existing 
laws. 

Turning to England, one is at first puzzled by the fact that 
while English writers deplore the prolixity of Enghsh laws, the 
volume contammg the Acts of Parliament for a year is much 
smaller than that contammg the measures enacted by many an 
American State m the same time The explanation is found in 
the English volume contammg Statutory Rules and Orders, put 
in force under the Statutory Onler system Parliament does in 
fact confine itself for the most part to consideration of general 
questions of policy, but both m the matters it handles directly 
and m those it handles by specifically or tacitly approving the 

• Gammmcnli, and Parties %n Cotilinental Europe, i, ICj 
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laws framed by administrative departments, minuteness is the 
charactenstic 

This leads English critics to look with envy at the greater 
simplicity of Continental statutes For example, A. V. Dicey 
says that the cumbersomeness and prolixity of English statute 
law IS due in no small measure to futile endeavors of Parlia- 
ment to work out the details of large legislative changes “ This 
evil has become so apparent that in modern times Acts of Parlia- 
ment constantly contain provisions empowermg the Privy 
Council, the judges, or some other body to make rules under the 
Act for the determination of details which cannot be settled by 
Parliament. But this is only an awkward mitigation of an 
acknowledged evil, and the substance no less than the form of 
the law would, it is probable, be a good deal unproved if the 
executive government of England could, like that of France, by 
moans of decrees, ordinances, or proclamations havmg the force 
of law, work out the detailed application of the general pnnciplcs 
embodied in the Acts of the legislature. In this, as in some other 
instances, the restrictions wisely placed by our forefathers on the 
growth of royal power, are at the present day the cause of un- 
necessary restraints on the action of the executive government.” * 

Another competent observer. Sir Courtenay Ilbert, suggests 
reasons for this state of affairs ‘‘ Rightlyorwrongly, Englishmen 
have an instinctive distrust of official discretion, an mstinctive 
scepticism about bureaucratic wisdom, and they have carried 
this feehng ivith them into the United States and the British 
Colonies. They are ready enough, they are often embarrassingly 
eager, to confer new powers on the executive authority, central 
or local. But they like to determine for themselves how these 
powers are to be exercised. They like to see, in black and white, 
the rules by which their liberty of action is to be restrained, and 
to have an effective share in the making of those rules. And they 
insist on the meaning of those rules being determined, not by 
admmistrative authorities, nor by any special tnbunal, but by 
the ordinary law courts of the country This is the peculiarity 
which constitutes the most marked distinction between British 
and American legislation on the one hand, and Contmental 
legislation on the other, and which makes the framework and 
arrangement of an English statute such an incomprehensible 
puzzle to the ordinary Continental student of laws ” ^ 

^ The Law of the CotiaiUiUton, 49 * Lcoi^lative Methods and Forma, 220. 
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On the Continent there are tribunals constituted especially 
for the interpretation and application of administrative law. In 
addition, the power of admmistiative depaitments to supply 
omissions in order to meet cases exceptional or unforeseen, is 
very broad By reason of our lack of this Ernst Freund holds 
that our legislatures find it necessary to regulate the exercise of 
official powers in every particular, not because the minute regu- 
lation is ordinarily of the essence of the law, but because the 
officer has no one to look to for instniction and guidance beyond 
the letter of the statute. He pomts out that no discretion as to 
scope of action or choice of means can be allowed to subordinate 
officers without superior control The hierarchical organization 
necessary for such control does not exist with us, but does exist 
in Europe, where we find executive powers independent of 
statute, discretionary powers of action and control vested in 
superior officers, and the concentration of the administrative 
powers of the government through the hierarchical organization 
of the executive department From this he concludes that “ the 
want of powers of direction and control in higher executive 
authorities is thus the real cause of the administrative over- 
activity of our legislatures, with its attendant evils ” ^ 

Lowell also gives the difference in the methods of interpreting 
statutes as one of the reasons why when an English or an Ameri- 
can legislator drafts a statute he tiies to cover all questions that 
can possibly arise “ He goes into details and describes minutely 
the operation of the act, in order that every conceivable case 
may be expressly and distinctly provided for He does this be- 
cause there is no one who has power to remedy defects that may 
subsequently appear. If the law is vague or obscure, it can re- 
ceive an authoritative interpretation only from the courts by the 
slow process of litigation If it is incomplete, it must remain so 
until amended by a subsequent enactment ” ® 

Other writers have dwelt on difference m temperament as a 
cause for the minuteness of statutes enacted by Enghsh-speak- 
mg peoples. That may be a factor, but I mchne rather to think 
the mam cause historical. Such other nations as have reached 
anything like democracy, have jumped to it from autocracy, 
modifying old practices instead of developing new. They had 
hved long under despotic monarchs who were wont to announce 

* “American Administrative Law,” Pol Sc Qy , ix, 3, Sept 1894. 

’ Government and Parties in Continental Europe, i, 44 
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their will in a few words, leaving details to be worked out by 
underlings The assemblies that inherited the legislative power, 
took the form with the substance In sharp contrast has been 
our gradual and lengthy development from humble beginnings. 
Early Parliaments in England and their progeny m America 
found nothmg too trivial for their attention Every step in the 
slow conquest of freedom strengthened men in the determina- 
tion to make secure that which they won and hence the desire to 
limit and specify to minute degree These and many other cir- 
cumstances combined to produce the habit of dii acting in terms 
precise, elaborate, comprehensive, how authority delegated to 
the servants of the people should be exercised. 

The baneful effect shows itself in every nook and cranny of 
the public service. Our officials must follow the exact paths pre- 
senbed by meticulous statutes Discretion is tabooed. Judg- 
ment, self-reliance, inventiveness, are all undesirable quahties. 
Routine and red tape prevail. 

The citizens themselves are saddled with useless duties To 
illustrate, take the innumerable provisions nowada5’’S for affida- 
vits on returns and all sorts of other official documents It is not 
probable that without these requirements there would be fraudu- 
lent signature once in a milhon times. Suppose it takes the 
affiant and the notary or justice between them twelve minutes, 
six apiece, to go through the form, tins would be a low estimate 
for the time actually taken from other work in the case of the 
business man hunting up and botheiing the notary or justice. 
That would make an aggregate of two hundred thousand hours, 
worth say an equal number of dollars, to guard the public against 
one fraud. The oath may be of some use in the case of an igno- 
rant, impressionable witness on the stand, but the men who make 
official returns are neither ignorant nor impressionable To 
them it is a perfunctory formahty, irritating and wasteful. Its 
only value is in giving ground for prosecution in case of falsehood 
and in giving some assurance that the signature has been made 
by the man purporting to sign Nme tenths of its purpose would 
be accomplished by a brief, omnibus statute, exposmg to the 
penalties of perjury anybody forging a signature to an official 
return or knowingly making therein a false statement. The 
other tenth is not worth buying at the enormous pnee now de- 
manded. 
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Various Views op the Evils 

The resultant evils attracted attention long ago. The cele- 
brated philosopher and minister of France, M Turgot, wrote, 
in March, 1778, a letter to Dr Richard Price, containmg many 
stnetures upon the civil institutions of America, among them 
this: “ I do not perceive that there has been sufficient care to re- 
duce to the lowest possible number the kinds of business which 
the government of each State is to manage, or to separate the 
object of legislation from those of the general and those of the 
particular and local assemblies, which, by performing all the 
functions of detail in government, may free the general assem- 
blies from engaging therein, and so to take from the members of 
those latter all moans, and, perhaps, all desire to abuse an au- 
tlionty, which would only be occupied about objects general in 
their nature, and, therefore, unconnected with the little passions 
which agitate mankind ” ^ 

Not long afterward, one of our omi great political philoso- 
phers, Thomas Jefferson, recognized the bad side of another 
phase of the situation as it had developed m the Congress of the 
Confederation “ I think it veiy material,” he wrote, “ to separate 
in the hands of Congress the Executive and Legislative powers, 
as the Judiciary already are in some degree. This I hope will be 
done The want of it has been the source of more evil than we 
have experienced fiom any other cause Nothing is so embarrass- 
ing nor so mischievous in a great assembly as the details of exe- 
cution. The smallest trifle of that kind occupies as long as the 
most important act of legislation, and takes place of everything 
else. Let any man recollect, or look over, the files of Congress, 
he will observe the most important propositions hanging over 
from week to week, and month to month, till the occasions have 
past them, and the thing never done. I have ever viewed the 
executive details as the greatest cause of evil to us, because they 
in fact place us as if we had no federal head, by diverting the 
attention of that head from great to small objects; and should 
this division of power not be recommended by the Convention, 
it is my opinion Congress should make it itself by estabhshmg 
an Executive committee ” ^ 

Undoubtedly the evils on which Jefferson dwelt had a potent 

* Works of John Adams, iv, 280 

> To Edward Carnngton, Aug 4, 1787, WrUings of Jefferson, P. L. Ford ed., 
ly, 424 
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influence in reconciling the people to the new Constitution, with 
its clearly defined executive department. The people continued, 
however, and to this day have continued, in the hands of the 
legislative department, both of nation and of States, all the 
control over administrative rules and regulations that they have 
not been compelled to let go 1/^Ticther or not this has been wise, 
assuredly it has reflected the popular mstmct. To condemn such 
an instinct would be foolish and idle, a vain butting against a 
stone Avail The practical thmg is to consider whether the people 
may usefully bo persuaded to relax somoAA'hat their tenacious 
grasp on the making of administrative law, not to substitute 
bureaucratic government in place of what they have, but to 
meet new conditions m a way not out of harmony \Anth American 
political habit. Already we have an administrative department 
of government, unrecognized to be sure, unorganized and m- 
choate, yet in operation. Has not the tune come to recognize it, 
to organize it, and to develop it? 

The man Avho writes a treatise on political problems, hves ever 
in dread that his arguments may be lightly dismissed as aca- 
demic, the product of a prion reasoning, redolent of the lamp, 
idealistic, visionary. This dread must be my warrant for turning 
so frequently to men of known experience and recognized au- 
thority in order that my contentions may bo butticssed by their 
judgments In the present mstance, first let me cite James 
Bryce, in our day the wisest critic of political institutions, not 
only the keenest of observers, but also himself a woiking states- 
man, with practical experience in the House of Commons, after- 
Avard in high diplomatic service, and then in the House of Lords. 
Said he to the New York Bar Association m 1908 “ Every mod- 
em legislature has more work throiim on it than it can find time 
to handle properly In order, therefore, to secure sufficient time 
for the consideration of measures of general and permanent ap- 
plicability, such matters as those relating to the details of ad- 
ministration or in the nature of executive orders should be left 
to be dealt nuth by the administrative department of govern- 
ment, under delegated ponders, possibly AVith a nght to disap- 
prove reserved to the legislature ” 

In the front rank of American statesmen is Ehhu Root. His 
judgment is- “ When a legislative body has more business to do 
than it can properly consider, there is only one avenue of relief, 
and that is a continual increase of delegation of poii'er. AVliat 
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the Legislature could readily have done fifty years ago, the 
Legislature could not half do to-day, and it must delegate the 
other half to somebody else That delegation of authority to 
subordinate officers or bodies that must exercise discretion 
formerly withheld from them, that must make rules and regula- 
tions upon matters formerly dealt with by statute, requires 
careful adjustment of governmental machinery, and we have 
not the machinery properly adjusted for that necessary process 
of government ” ^ 

The aggressive methods of Theodore Roosevelt did not con- 
duce to the ready acceptance of his views m all quarters, yet 
even those who find their prejudices aroused by his dogmatisms, 
must admit his long and famihar acquaintance with the pro- 
cesses of lamnaking, both State and national, must recognize 
that his conclusions were grounded on personal experience in 
positions giving him the most exceptional opportunities for pre- 
cise knowledge Writing m “The Outlook” for August 6, 1910, 
on “ A Remedy for Some Forms of Selfish Legislation,” he dwelt 
particularly on the gams that would come to Congress if it 
would delegate its powois in the matter of three of the most con- 
siderable and bothersome classes of bills. “ Congress,” he said, 
“has now, and has long had, the power to nd its members of 
almost all the improper pressure brought to bear upon the in- 
dividual by special interests — great and small, local and metro- 
politan — on such subjects as tariff legislation, nver and harbor 
legislation, and pension legislation. Congress has not exercised 
this power, chiefly because of what I am bound to regard as a 
very shortsighted and umvise behef that it is beneath its dignity 
to delegate any of its functions By passing a rule which would 
forbid the reception or passage of any pension bill save the pen- 
sion legislation recommended by the Commissioner of Pensions 
(this of course to bo rejected or amended as Congress saw fit, but 
not so amended as to include any special or private legislation). 
Congress would at once do away mth the possibility of its mem- 
bers being subject to local pressure for improper private pension 
bills, and at the same time guarantee proper treatment for the 
veteran who really does deserve to have everything done for him 
that the country can afford. The veteran of this stamp has no 
stancher friend than the Commissioner of Pensions; whereas he 
IS often the very man pa.ssed over when special b ills are intro- 

1 Proccedmus oj the Academy 0 / Pol Science, 4 (1015) 
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duced, because the less deserving men are at least as apt as the 
others to have political influence. In the case of the tariff and 
the nver and harbor legislation, what is needed in each case is 
ample provision for a commission of the highest possible grade, 
composed of men who thoroughly know the subject, and who 
possess every attribute required for the performance of the great 
and difficult task of framing in outhne the legislation that the 
country, as distinguished from special interests, really needs. 
These men, from the very nature of the case, will be wholly free 
from the local pressure of special interests so keenly felt by 
every man who is dependent upon the vote of a paiticular dis- 
trict every two years for his continuance m public life Con- 

gress can with msdom act in such matters of prune legislative 
importance as the tariff and nver and harbor improvement, m 
the same way that the President acts in such matters of prime 
administrative importance as country life and conservation It 
no more represents abdication of power on the part of Congress 
to appoint a first-class Tariff Commission than it represents 
abdication of power on the part of the Piesident to appoint a 
first-class country life or Conservation Commission, or than it 
represents abdication of power on the part of voters to elect as 
Governor a man to whom they give all possible power to do his 
work well. In each case the body delegating the authority, so 
far from abdicating the power, has secured its wise use by in- 
trusting it to a man or men especially equipped thus to use it 
well, and this man, or these men, can in turn be held to the most 
rigid accountabihty if it is not well used, in the exclusive service 
of the people as a whole ” 

With these views of expenenced statesmen, let me couple 
opinions held by scholars of our time ivho have been led by the 
comparative study of government to like conclusions. Professor 
A N. Holcombe says “ Much of the work now attempted by the 
State Legislatures is work for ivhicli large representative bodies 
are not fitted No inconsiderable portion of the output of legisla- 
tion, so-called, consists of measures of an administrative or 
quasi-judicial character Practically all pnvate and local legisla- 
tion is of this character Fully half the time of the legislative 
committees is devoted to the consideration of such measures ” ^ 

S Gale Lowrie finds “The theory which has controlled our 
policies has led us to expect too much of our Legislature. It has 

^ State Goternmenl in the United States^ 236 
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been thought that it was the proper function of the Legislature 
to handle entirely, and independent of the other branches, all 
lawmaking functions It has been necessary for that body to 
origmate and formulate all plans and to control and balance the 
other activities as well We have failed to recognize that the 
proper function of this branch is to determine questions of public 
policy and to act as an examinmg and controlling body over the 
other departments. The assumption of this position strengthens 
rather than weakens the legislative branch, inasmuch as the 
foimer theory necessitates detail work to such an extent that it 
is impossible for the Legislature to exercise its functions of 
supervision, examination, and control, which efficiency demands. 
In fact, our government has become so complex that it is no 
longer possible for the legislative branch to exercise the power 
of initiative and control which it formerly wielded.” ^ 

Add to these judgments the result of observation by two 
legislative experts who at close range have watched the actual 
conditions now prevailing J David Thompson, law librarian 
of Congress, said “Considerable time and energy could be 
saved through the delegation of much of the local and special 
legislation to administrative bodies acting under general law or, 
if Congress is still unwilling to rehnquish control, such legisla- 
tion might be taken care of completely by the appropriate Sen- 
ate and House committees acting jointly, the passage of the bills 
through both Houses becoming purely a matter of form At the 
present tune it seems like strainmg at a gnat and swallowing a 
camel for Congress to insist that no bridge over a navigable nver 
should be constructed without its direct consent when it has 
delegated its important rate-makmg power over interstate com- 
mon carriers to a commission It is particularly absurd that the 
tune of the national Congress and its committees should be 
taken up with the discussion of a bill to extend or ^viden a high- 
way in the city of Washington, or with a controversy as to 
whether the name of the street running from the AVhitc House 
should be ‘Avenue of the Presidents’ or ‘ 16 th Street’ The 
exercise of exclusive legislation over the District of Columbia 
does not require Congress to make such mmor municipal matters 
the subject of special enactment ” * 

And C. McCarthy, whose work in helping the Wisconsin 

1 The Budget, Wis St Bd of Public Affairs, 1912, o 88 
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Legislature did so much toward making legislative reference 
libraries and biU-draftmg departments inevitable everywhere, 
argued to like effect. “Is it any wonder,” he asks, “that the 
business man is afraid of a legislative session when every bolt or 
screw in his machinery may be regulated by impractical laws, or 
matters of actuanal skill be determmed in a few moments m a 
legislative committee, or the price of gas or some other thing 
equally scientific, regulated in an equally crude manner? Such a 
system cannot survive and it is merely a question of what sys- 
tem shall supplant it That we Avdl have to use a commission 
system of some sort is shown by the ordinary business arrange- 
ments of hfe. If a city owned a municipal baseball team, imagine 
the city holding a public election to elect a second-baseman or 
attempting to fix certain items of bats and balls’ The only 
sensible way would be for the city to determine whether or not 
it would have a baseball team, to set the necessary limit upon 
expenditures for such a team, and to direct the council executing 
the will of the people, to secure a manager n ho n ould be the 
responsible director Any common expeiience in life illustrates 
the same principle We must have an administrator of any spe- 
cial hnc of endeavor and give to him the responsibility; commis- 
sion government seems to be the best method to extend the legis- 
lative power scientifically, and the only way also of using judi- 
cial determination in great economic questions confronting the 
people Dislike it as ive maj', wc will have to employ it ne vei the- 
less — and that more and moie frequently as economic life be- 
cemes more complex Indications are that legislation for tlio 
future on great economic questions will be based upon a broad 
determmation of pohcies by a legislative body, the cariying out 
cf which will be entrusted to eflBcient servants and experts, re- 
sponsible m every manner to the representatives of the people 
and the people in general ” ^ 

Lot me conclude the testimony with a concrete cnticism by a 
legislator who has wiittcn with acumen about the making of law 
m his own State, Pennsylvania Samuel Biyaii Scott says • “The 
basic reasons for the failure of the Legislature in the matter of 
charitable appropiiations is the fact that it is trying to do w'ork 
which IS not legislative in nature, but administrative. To regu- 
late the channels of expenditure is, of coui’se, a proper function 
of the Legislature, but not minutely to apportion funds among a 

1 The TT’tfico/iSz/i Idea, 177, 178 (1912) 
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great number of institutions of the same class. The Legislature 
should determine nothing more than the amount of money it 
intends to apply in meeting its charitable obligations and the 
classes of beneficiaries nho are to receive its bounty. Then it 
should indicate the basis upon which the money is to be dis- 
tributed and should erect sufficient administrative machinery to 
supervise the work in which the State invests so heavily and to 
apportion the money on the basis laid down.” ^ 

Effect on the Legislature 

The report of the Massachusetts Joint Special Committee on 
Legislative Procedure in 1915 showed the need of meeting the 
situation The Committee found “year after year countless 
numbers of petitions before the Legislature asking for something 
plainly under the jurisdiction of some department, board, or 
commission, and within their power to grant ” For instance, in 
the preceding five years there had been sent to the Committee 
on Mercantile Affairs fortj^-one petitions pertaining to telephone 
rates, to the Public Lighting Committee forty-seven pertaining 
to lighting rates, to the Committee on Railroads and Street 
Railways sixty-five pertainmg to railroad rates and street rail- 
way fares — a total of 153 petitions concerning matters within 
the field of two Commissions It ivas pointed out that many of 
these matters take considerable time in debate, as they are of 
that peculiar kind of legislation which furnishes the most op- 
portunity for a certain type of legislator to make the most noise 
and curry the most favor with his constituents Of course, when 
the principle of the thing is shown to and recognized by the 
members, most of the bills are defeated. 

An interesting illustration of the time consumed was given by 
the matter of 80-cont gas for East Boston The bill was reported 
upon adversely, ivas substituted after debate in the House, was 
debated at every debatable stage in both House and Senate, and 
in the end was vetoed by the Governor, after which the Gas and 
Electric Light Commission, on petition, reported m favor of the 
reduction. 

The Committee also called attention to a class of matters that 
might easily, safely, and naturally be put within the control of 
existing Commissions For instance, it showed that in the pre- 
ceding five years there had been 182 petitions affecting in some 

* Slate Government in Pennsylvania, ch 5, p 51 
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way the oigamzation or powers of certain corporations other 
than business corporations, all of which might have been taken 
care of by the Commissioner of Corporations if certain powers 
had been delegated to him. They were measures entirely proper 
under the policy of the law and they affected no rights of the 
general public. Yet because the general law was not broad 
enough to cover them, they had to consume the time of the 
Legislature. 

To take all administrative lawmaking away from the legisla- 
tive branch would very greatly reduce the cost of legislation. 
Each one of the multitude of petty measures now encumbering 
the calendars entails expense. There must be printing, advertis- 
ing, committee hearmgs, reports — all the routine processes that 
make a formidable aggregate of money and time Freed from 
the trivialities, many a Legislature could cut the session in half, 
saving thereby a material part of the expense of officials, at- 
tendants, and even of members’ salaries It would be better, 
though, to put into the big problems the time that now is frit- 
tered away on minutiae The really important thing is not to 
save money, but to get better woik As Professor Holcombe has 
wisely said, the object of legislative reform should be, not to 
prevent the legislatures from legislating badly, but to permit 
them to legislate well “The existing Legislatures cannot be 
expected to rehabilitate thcm.sclvcs so long as they remain over- 
buidened with non-legislatnm duties. The most promising 
method of restoring the Legislatures to their rightful place in 
public esteem is to rchove them of such classes of work as are 
not inseparable from the consideiation and enactment of laws, 
and permit them to concentrate their powers upon the perform- 
ance of their proper duties ” ^ 

This is even more applicable to Congress than to the Legisla- 
tures. Notoriously the House puts the greater part of its ener- 
gies into the work of a Business Manager. The appropriation 
bills with their myriad of details get a scrutiny that no board of 
directors of one of our great corporations would ever think of 
giving to its processes. They should of course have the scrutiny, 
but not from the men whose business it is to determine pnnciples 
and policies If Congress would wake up to this it might achieve 
more of public interest and public confidence. 

To the Chief Executive, also, as far as he has a part in legisla- 

* Siaie Government in the United Stales, 2'>5 
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tion by reason of Ins duty to approve or veto, the elimination of 
administrative measures and special legislation would be a 
needed and gicat relief This was pointed out by the Committee 
on Jurisprudence of the American Bar Association long ago. 
“It IS a wasteful, perhaps almost an unrepublican form of gov- 
ernment, to burden the Chief Executive with a minute super- 
vision of all special legislation,” said the Committee. “There 
are others i\ho can do it as well, and whose time is of less value 
to the public ” ^ 

With such palpable advantages in sight, why do we delay 
giving the ordinance power to administrative agencies? It is m 
part because in none of our States are these agencies under such 
oversight and subordination and control as prevails, for exam- 
ple, in the sub-departments of a great industrial or transporta- 
tion corporation We are afraid of the thousand little Kings we 
are creating — semi-independent monarchs. Hesitating to 
come to the inevitable remedy, systematic organization of the 
executive department, we vainly hope to be loyal to tradition by 
binding our Gullivers with a mynad of threads So we profusely 
elaborate instructions and limitations 

Charles Evans Hughes is one of our statesmen, practised as an 
executive, who has seen and conunented on the foUy of this. 
Speaking of the tendency to cripple administrative officers by 
laws that arc too minute, he says “One of the chief causes for 
prolific legislation is the constant necessity for adjusting laws to 
the expanding need of municipalities that are living under special 
acts Usually w'c meet the situation by altering a link in the 
chain, or by changing a clasp, winch must be changed again in 
another year because of some other exigency In the desire to 
maintain liberty and to protect themselves from the abuse of 
administrative discretion. Legislatures bind communities and 
officers with unnecessary bonds . . There is no greater mistake 
than to withhold the power to do well in the fear of ill. There is 
no adequate power that cannot be abused. But we must en- 
deavor to find a remedy against abuse short of malang official 
and administrative power inadequate ” * 

Undoubtedly there are difficulties and dangers in the way. 
Some of them have alaimcd Franklin Pierce. “So long,” he 
fears, “as these commissions are allowed to exercise judicial and 

* Reports of Avj Bar Atisonalio}}, i\, 2S2 (1880) 
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legislative powers, without the nght of review on the part of the 
regular couits, the citizen’s rights are in danger There is to-day 
no menace so great as administrative decisions Our English 
ancestors three centuries ago escaped from the administrative 
courts of England Let us beware of the danger of returning in 
our day to that kind of arbitrary government ” ^ 

It should be frankly admitted that what with offensive intent 
are called bureaucratic methods may be arbitrary, unreason- 
able, dogmatic, inconsiderate, impatient, or anything else un- 
pleasant jmu want to call them. Has any man famihar with 
legislative bodies ever lacked occasion for applying any one of 
these adjectives to a legislative committee? Perhaps the com- 
mittee-man can be more easily punished than the Commissioner 
for his shortcomings or his derehctions, but if that be so, how 
much should it weigh in the scale against the benefits of decision 
by experts rather than by gieenhoms'’ It is the old question 
whether you would rather take your chance of justice at the 
hands of a mediocre judge who can be defeated for le-election, 
or at the hands of a judge of great ability appointed for life. We 
of Massachusetts prefer the unassailable judge, even if we can- 
not mete out retnbution to him for his mistakes, his occasional 
bad temper, his peccadilloes. We may be wrong, but we piefer 
it. And for precisely the same reasons some of us would rather 
have our administrative rules and regulations made by ad- 
ministrative experts than by legislative committees chosen 
almost at random, vith no especial fitness for their work, no 
fund of experience from \vhich to draw, no impelling motive 
for study — in short no particular qualification whatever for 
the task. 

It IS possible to carry the logic too far. There is not always 
ground for such complaint as that implied by “The Outlook” 
when it said (Jan 23, 1909, p 143) “The Naval Committee of 
the Senate, of which Senator Hale is the chairman, has actually 
more to say about technical questions of the building and arm- 
ing of our men-of-war than the President has through his 
Secretary of the Navy ” It may very well have been the case 
that Senator Hale in the course of studying the subject through 
many years of service on the Naval Committee had come to 
know a good deal more about it than either the President or 
the Secretary of the Navy, men of biief experience and authority, 

* Federal Usurpation, 374 
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However, as a rule the experts of the Navy Department are 
hkely to be better informed than cither a Senate Chairman or a 
President. Is not the best system of all that system which will 
entrust administration to experts, subject only to such control 
as IS exercised by a Board of Directors in determining policies 
and by a capable corporation President who does not interfere 
AVith details unless important oceasion arises? 

By the way, “The Outlook” in the article quoted said it was 
never the intention of the founders of this Government that a 
committee of nearly five hundred civilians should decide the 
type of ships to be built, the speed at which those ships should 
run, the number of guns they should carry, the armament 
that should protect them, and all the other technical details 
of construction. I respectfully submit that this sort of thing 
was just what the founders of this Government did contemplate, 
or at any rate such was their practice After this fashion the 
Continental Congress conducted the Revolutionary War. 
When Thomas Jefferson thought he could do such things better, 
his gunboats became the laughing stock of the land. What we 
are to recognize is that our fathers were wrong in thinking that 
administrative detail can be wisely handled by either a lawmak- 
ing body or a chief executive. The expert is the man for the task. 

Analyzing the statutory output of the Pennsylvania Legis- 
lature of 1929, John Dickinson found a building code prescribing 
with minute particularity the composition of vanous kinds of 
building mortar as w'ell as containing numerous mathematical 
formulae of an engineering nature ^ Professor Dickinson pointed 
out that the inclusion of material of this kind in the statute book 
has several disadvantages. Perhaps the chief is that it freezes 
into the permanent rigidity of law detailed matters of technical 
practice that are constantly becoming obsolete with the im- 
provement of the art, thus setting up a conflict between law 
on the one hand and the best technical practice on the other, 
which can be resolved only by constant resort to the difficult 
and clumsy process of amending the statute. In the second place 
regulations of this technical character cannot be competently 
framed by a legislative body consisting of laymen “ They must 
in the nature of things,” said Mr Dickinson, “originate from 
some body of technical experts and the process of passing them 
through the legislature can rarely add anything of value, since 
^ Am Bar Aaaociaiion Journal, October, 1931 
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the members of the legislature do not have the competence to 
criticize them intelligently.” 

It must be admitted that resort to experts by President 
FranMin D. Roosevelt in order to battle with the great de- 
pression did not meet with such success as to increase enthusiasm 
for that procedure, but it should be recognized that the pressure 
of the need prevented well studied organization. The machinery 
for the huge task determined ujion had to be put together hastily 
Until time gives the right perspective, there should not be great 
confidence m judgment, but at the moment it seemed that too 
much was attempted, and that various reforms would have 
better been postponed until after at least some measure of re- 
covery The lesson was that in times of prosperity provision 
should be made against the needs of emergency. Such provision 
calls for the expert more than ever 

In most of our States one difiBculty in the way of intrusting 
decision in these things to admimstrative officials appears in 
the number of them who are elected by the people Experts 
are not well chosen by ballot. Appointment is the only prudent 
method Until the short-ballot reform is accepted, administra- 
tion will not be perfected. 

There is, however, no reason why there should not be a small, 
continuing body to enact administrative legislation, the ordi- 
nances of the State. Strong feeling as to its desirability piompts 
me to repeat a proposal made in “Legislative Assemblies” 
(p 1G9), which had been uiged upon the Massachusetts Con- 
stitutional Convention of 1917-19 by foimer Mayor Josiah 
Quincy of Boston and myself. We would have added ad- 
ministrative lawmaking to the duties of the Governor’s Council. 
That group of eight membere, Avith the Lieutenant-Governor 
ex officio, meets once a week through the year It passes on the 
Governor’s appointments and his recommendations for pardon, 
inspects the State institutions, canvasses election returns, 
gives more or less perfunctoiy attention to State finances, and 
has little else to do Rc-orgamzed by constitutional amendment 
so that its members should be appointed by the Governor and 
confirmed by the Senate, one every two years so that the terms 
would be of sixteen years, thus laigely eliminating partisanship, 
with salanes for a full-time job and with retirement allowances, 
such a body could and in my belief would better handle the 
admmistrative legislation that now burdens the Legislature 
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SO much than the committees of that body and than the Legis- 
lature itself It should pass on all rules and regulations issued 
by the administrative agencies, handle pcreonncl and salary 
problems, do everything of an administrative nature that a city 
council noiv does for a municipahty 

Some such addition to the fiameivoik of the national govern- 
ment would m noimal times be helpful and in times of ensis, 
vith emergency powers of great scope given to administrative 
agencies, it would be of the greatest value That is one lesson 
of the two years following the inauguration of Franklin D. Roose- 
velt There was no machinery for co-ordinating and controlling 
the activities of what came to be known as the New Deal 
l^uphcating of effort, waste of time and money, confusion and 
delay, were the inevitable result This was not the fault of the 
President or of any other individual, but sprang from the lack 
of adequate admimstrative machinery. That lack should be 
met 

We might take a lesson from a South American countiy, 
U 1 uguay It has a Council of Administration with nine members 
chosen by direct popular vote, with proportional representation, 
for over-lapping six year terms It divides executive power 
with the President, having jurisdiction over all matters of ad- 
ministration that have not been expressly reserved to the Presi- 
dent or to other authonties Its j’unsdiction includes public 
instruction, finances, public works, labor, industries, agriculture, 
chanties, sanitation The Ministers in charge of these are 
appointed and may be removed by this Council and are com- 
pletely responsible to it, not to the President '■ 

Uruguay presents up-and-down cleavage of the executive 
branch. My proposal was for such cleavage of the legislative 
branch Switzerland, one of the best governed oountnes in the 
world, has long proceeded by way of union rather than cleavage. 
Its National Council of seven members exercises “the supreme 
directive and executive authority” and at the same time is 
the upper branch of the Fcdeial Assembly, with its members 
having the right to speak though not to vote in the lower branch. 
The President is elected from its members. 

Suggestion of another possible combination comes from 
Oklahoma. Its authors would have a nominal Governor, elected 
by the people as usual, who would represent the State ofificially. 

* James and Mart.n, The RcimbLis of La'in Amerita, 310 



ADMINISTRATIVE LEGISLATION 


491 


He would appoint from the Legislature a chief executive oflBcer, 
who would 111 his turn appoint the heads of all the govern- 
mental departments from the membership of the Legislature. 
He would initiate nearly all legislation, including the budget. 
In case of disagreement between him and the Legislature, he 
would resign or call a new election * This would be giaftmg 
the cabinet system on an American stock Its proponents be- 
lieve it would secure better appointments to adroinistrative 
positions, would result in the selection of a man of proved 
ability for chief executive officer, would lessen jealousy of the 
administration by the legislative branch, and would place policies 
definitely before the people. Of course so novel an idea cannot 
expect immediate acceptance, even if it gets senous considera- 
tion, but it illustrates the growing appreciation of the need for 
some better system of lawmaking and law-administering than 
we have non . 


OnniNAXcES 

With one form of administrative lawmaking by delegated 
authority wo arc so familiar that we rarely stop to reflect on its 
real nature. Our cities, towns, and counties are nothing but 
administrative sub-divisions of the State, and their ordmances 
are laws enacted under a delegated power. I know this is dis- 
puted. C C. Binncy says that, strictly speaking, mumcipal 
ordinances arc not acts of legislation “The charter, or the 
general municipal corporation law, as the case may be, is the 
legislative act which alone gives to these ordmances their 
vitahty. They simply determine the manner in which and the 
extent to which the powers granted by that act shall oper- 
ate.” == 

The distinction at the best is subtle. Is it really vahd'*’ How 
in essence does a City Council differ from a State Legislature 
as far as the delegation of povrer is concerned? It would not 
be generally admitted that a Legislature is the embodiment of 
popular sovereignty. Tlie powers are not unlimited Even in 
a Constitution as liberal as that of Massachusetts, in at least 
one particular there is restraint, for taxes must be “propor- 
tional,” a limitation that has made no end of trouble. In most 
of the States there are numerous checks on the Legislature. 

* Blarhly nn^l Oatman, The CJozcrnmfni of Of Inhoma, 121 
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That IS to say, the people have delegated but part of their 
power. Can it be that delegation in the second degree, to a 
municipality, alters the case^ If so, it must be true of aU second- 
ary lawmaking authority As a matter of fact several of the 
Constitutions specifically delegate “legislative” power to coun- 
ties. Michigan recognizes the legislative function in its county 
Boards of Supervisors to the extent of saying that they may pass 
such laws, regulations, and ordinances relating to purely county 
affairs, as they may see fit, if not opposed to general laws and 
not interfering with local affairs of cities, villages, or town- 
ships; provided such laws, regulations, and ordinances shall 
not take effect until approved by the Governor, save that if 
the Governor disapproves a measure, the Board of Supervisois 
may pass it over his veto by two-thirds vote ‘ 

To whatever theoretical conclusions speculative discussion 
may lead, municipal ordinances arc to the citizen just as much 
law as any other kind of law. Tlicreforc he who commends the 
making of admimstrative law by delegated authonty cannot 
escape whatever lessons may be diawn from this particular 
form of delegation. At first sight it would not seem easy for 
him to find encouragement in this duection. The towns, and 
especially the New England towns, might cheer him, but the 
story of the counties would make him sober, and that of the 
cities would make him sad. It is generally believed that we have 
disastrously failed in city government. This belief ignores the 
fact that a large part of our municipalities are excellently 
governed, but it is a behef that must be reckoned with not only 
because it exists, but also because as a rule it is warranted by 
the situation in the great centera of population. 

Remedy may be sought in one of two opposite directions 
There may be gam from less control by higher authonty, or 
from more control by higher authonty. Of these two courses, 
that which looks toward less control has had far the more of 
popular approval. It is commonly spoken of as “Home Rule 
for Cities." In some States it has reached the point of allowing 
cities to frame their own charters. In California the pnvilege 
is extended to counties as well as cities, and though m each 
case the charter must be approved by the Legislature, the ap- 
proval must be as a whole, without amendment In Oklahoma 
the Governor must approve a city charter if it be not in conflict 
1 Howell, Mxchvjan Statutes, i, 495 
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with the Constitution or laws. In Missouri no approval is 
necessary 

The vital defect of “Home Rule” hes in the fact that now- 
adays the welfare of the big city is in large measure identical 
with that of the State. Modern facilities for transportation and 
communication have knit the interests of a Commonwealth 
inextricably. Moreover, even among stanch supporters of 
democracy there is grave doubt whether the conditions of life 
in a big city warrant the hope that self-government based upon 
what IS called universal suffrage will ever secure continuously 
good government, or even good government half the time The 
lack of acquaintance, the ever-shiftmg population, the presence 
of large numbers not trained m self-government, the numerical 
preponderance of those without the ownership that brings home 
to men their personal stake in good government — these and 
other inevitable conditions make it altogether probable that 
American States will not abandon control over their great 
centers of population 

The chances are that there will be more control, but of a dis- 
tinctly different kind from that which is now exercised Hitherto 
the State Legislatures have made laws for cities, with results 
that in many instances have been bad for all concerned. The 
special legislation has been accompanied by manifold evils. 
To avoid them there has been recourse to general legislation, 
with little gam Few would question Professor McBain's con- 
clusion: “I take it to be settled that the general prohibition 
upon special legislation for cities and the requirement that the 
Legislature should provide for the government of cities under 
general laws, has, speaking broadly, proved to be a lamentable 
failure in the States which have adopted this policy ” ^ 

Escape from the dilemma has been sought by combining State 
and city in municipal lawmaking Under this plan the Legis- 
lature IS to order, subject wholly or in part to the consent of 
the city This was the purpose of the tentative stop taken by 
New York in 1894. It was provided that every “special city 
law,” 1 e. one that relates to a single city, or to less than all 
the cities of any one of the three classes created on population 
hnes — after passing both branches of the Legislature, should 
be transmitted to the Mayor for acceptance or not, his cer- 
tificate thereof to be returned within fifteen days “The Legis- 

* To the Am Acad of Pol Science, at Now Yoik, Nov 20, 1914 
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lature shall provide for a public notice and opportunity for a 
public hearing concerning any such bill in every city to which 
it relates, before action thereon ” If not accepted by the city, 
“it may nevertheless again be passed by both branches of the 
Legislature, and it shall then be subject, as are other biUs, to 
the action of the Governor.” According to Professor McBain 
this “has in very large measure, though not entirely, put an 
end to positive legislative interference in the affairs of cities” 
in New York Professor F J Goodnow, also speaking of the 
working of a political system with that personal knowledge 
which alone is worthy of much confidence, testifies to the same 
effect Writing in 1905 he said- “This method of limiting the 
control of the Legislature over local corporations has been suc- 
cessful in preventing a great deal of the most objectionable kind 
of special legislation It has not, however, prevented the pas- 
sage by the Legislature of special acts which have been re- 
garded as of great importance by the party in control of the 
Legislature ” ^ 

Remedies of this sort are more lilcely to lesson the troubles 
of the cities than those of the Lcgislatuie. If Professor McBam 
was right in saying that “the city must eternally petition to be 
allowed to live its life as it desires,” the corollary is that the 
Legislature must eternally answer the petitions of the cities 
From the point of view of the pressure of legislative work, this 
is no small evd Where shall we turn for the cure^ 

Why not to England'^ She appears to have solved the prob- 
lem Her solution is simple, logical, effective It rests on the 
theory that a municipality is an administrative sub-division of 
the State. Supervision of a mumcipahty is an administrative, 
not a legislative, function. Therefore, that supervision is put 
m the hands of a Board, the Local Government Boaid, which 
advises and directs and controls To that sort of an administra- 
tive agency m every State of the Union ought to go nine tenths 
of the petitions and proposals concerning cities, towns, villages, 
counties, districts, that now vex and harass the Legislature 

Observe how these matters are now handled If Massachusetts 
be t 3 rpical, we already have Local Government Boards. They 
are legislative committees Their members are chosen almost 
at random, with no special qualification to give expert adminis- 
trative opinion, and with but limited chance to acquire ex- 

^ Principles of the Administrative Law of the U S , 178. 
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pertness by dealing with the same sort of problems year in and 
year out. Rarely are their reports upset m the Legislature itself, 
so that in effect they govern Yet they are almost without re- 
sponsibihty. In other words, they are not pumshed or rewarded 
for their decisions save as these are items in a legislative record 
that in its aggregate may result in the ending or continuance 
of a political career. Nothing will happen to a man by reason 
of his vote on whether the City Engineer of Chicagopolis shall 
be appointed by the Mayor, or elected by the City Council, 
or chosen at the polls There is no certainty that the committee 
member will know anything at all about the abstract principles 
involved in city or district problems, and the probabihty is 
strong that he will know nothing about the local conditions 
He has no impartial inspectors to report the facts to him, but 
must rely on views often distorted by prejudice or self-interest. 
The marvel is not that he makes so many mistakes, but that 
he makes so few It is by reason of the virtue of the doctrine of 
mathematical probabilities that he guesses nght half the tone 
You say this is exaggeration^ Yet no man who has sat in a 
Legislature wiU deny that it has at any rate the color of truth. 
Again and again these petty local quaricls leave the conscien- 
tious legislator (and he is in the great majonty) with the feeling 
that he has voted blindfold, in ignorance of the truth, without 
the help of unprejudiced advice He is hkely to end his service 
with the justifiable conviction that the system is all wrong 
Everybody admits that the cities on the Continent of Europe 
are better governed than those of the United States There we 
find greater delegation of lawmaking power than in England. 
A French mayor can exercise by ordinance an authority w hich, 
in the cities of the United States, or of Great Britain, is very 
rarely committed to any official or even to an administrative 
board. It is not a mere administrative powder that he has, but in 
a sense a delegation of the sovereign lawmaking prerogative of 
the state. The French, by giving a limited amount of actual 
legislative authority to the President of the Republic, the 
prefects, and the mayors, have secured a certain degree of 
elasticity and adaptability to local conditions in the substance 
of the laiv as w^ell as in its adminustiation ^ 

At the same time there is a high degree of control over the 
mumcipahty by requirement of ratification on the part of central 

^ W B Munro, ?7ie Goiernment of European Citiee, 78 
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authority. Speaking m general terms it may be said that the 
continental legislatures have been inclined to give the local 
self-governing communities power to do anything for which 
they can get administrative approval. For example, in Prussia 
the law did not confer any specific powers, except in so far as 
this was done by general enactments for special matters (as 
education), but simply authorized the local authorities to do 
whatever they might think necessary or advisable in the in- 
terests of their localities — subject to the requirement that 
their proposals should be submitted for the approval of the 
central authorities.* 

Percy Ashley points out that the difference between what 
we may conveniently call the English and Continental methods 
has this very important result, that in England the develop- 
ment of the activities of local authorities is conditioned and 
controlled by the temper and ideas of Parliament — that is, 
of the elected representatives of the nation; whilst m France and 
Prussia the deciding influence is exercised by a bureaucracy 
whose general ideas of pohey m these matters may or may not 
bo coincident with those of the majority of the nation “It is 
impossible,” he says, “to gcnorahzc as to the effect of this in 
practice; it may fairly be doubted if, under a system of bureau- 
cratic control, there would have been so great an extension of 
some branches of local, and especially municipal, government, 
as we have witnessed in England in the last thirty years, though 
there is the example of Piussia to show that bureaucratic rule 
may be very enlightened, and ready to encourage and aid, in 
every way, the growth of local action and experiment But 
against this there is the case of France, where (rightly or 
wrongly) the bureaucracy has steadily resisted most of the 
schemes put forward by the more enterpnsing municipalities ” 

The lawmaking of cities themselves is administrative. This 
encouraged the idea of commission government, combining 
legislation and execution in the same hands. Naturally it was 
then asked why the same idea could not be applied to State 
government. Governor George H Hodges of Kansas was the 
first man of prominence to advocate this. He dwelt on the 
shortcomings of State Legislatures, and averred no reason ex- 
isted for the bicameral system m an American State. In its 
place he urged a State Commission of one or two men from each 

^ Percy Ashley, Lota/ and Central Governmenty IGO 
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congressional district, paid enough to let them give all their 
tune, and elected for terms of four to six years, subject to re- 
call. The proposal aroused discussion in the West and South, 
and won much support Should the experunent ever be tried, 
it must face in larger form the difficulties already apparent m 
the application of the commission idea to cities No small body 
of men chosen for long terms will satisfactorily reflect the 
public will on disputed questions. Problems of policy in cities 
are few and comparatively small In the State they are many 
and large Administration predominates in the city, to a 
greater extent than in the State. To dispense vith a sizeable 
lawmaking body for the State, would throw into a few hands the 
decision of grave questions of public policy that we Americans 
have so far believed can be best met by the concurrent judgment 
of minds numerous and varied enough to promise a fair reflec- 
tion of public opinion. This a small commission cannot promise. 

There remains occasion for at least passing reference to the 
relations between the legislative and executive branches on the 
one hand and the judicial branch on the other, which have been 
brought into prominence by the delegations of power from the 
legislative to the executive branch m the attempt to take the 
country out of the depression The government has gone be- 
yond all previous bounds in the way of controlling the relations 
and the affairs of the people, especially those of agriculture, in- 
dustry and commerce In so doing it has interfeied with what 
were supposed to be vested rights of property and contract, has 
imposed new obligations upon mdividual citizens In some 
cases it has given to other tlian couits of justice the power to 
impose penalties by way of fine or imprisonment Without 
raising any question of the wisdom or expediency of this, it may 
be pointed out that new and important ground has been given 
for attention to the need of administrative courts such as are 
found in some European countries, notably France. 

The need led the American Bar Association in 1932 to appoint 
a Special Committee on Administrative Law Its reports to the 
Association meetings of 1933 and 1934 gave a comprehensive 
view of what had taken place, with discussion and suggestion 
worth the study of anybody interested in the subject ‘ The 
committee recognized that a Federal administrative court 
represents an ideal rather than something capable of immediate 

^ Reports of American Bar Association^ vol 58, p 406, and vol 59, p 539 
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practical realization in all its details, and so it suggested that the 
judicial functions of Federal administrative tribunals be segre- 
gated from their legislative and executive functions, and be 
placed in an appropiiatc number of independent tnbunals. 

Reason for this the committee found in the fact that when 
judicial power is combined with executive or legislative power, 
a maxun fundamental to the administration of justice is dis- 
regarded, that a man should not be permitted to adjudge his 
own case “When an administrative tribunal is charged with 
investigation of alleged violations of the law or of its own 
regulations, and with the picparation and conduct (through 
its oira attorneys) of the vciy proceedings on vhich it sits m 
judgment, and (again through its o\\ n attorneys) v ith the de- 
fense of its own decisions on appeal, it is doing exactly what 
the experience of ages has demonstrated to be unwijp and, 
indeed, unworkable When an administrative tribunal is charged 
with the legislative power of making the very regulations, on 
violation of which it thereafter sits m judgment, it also sits as 
a judge iiith an interest in the cause, a disinterested interpreta- 
tion of the regulations and an impaitial and uniform application 
and enforcement of them can hardly be expected, and, indeed, 
as expenence seems to indicate, arc all too frequently lacking ” 

Because Congress had reposed judicial powers in agencies 
directly or mdirectly under control of the Executive or of the 
Legislature, and provided no method of judicial review, or only 
a limited and madequate method, the committee was appre- 
hensive that these agencies were obliterating essential lines of 
our government structure and, for the origmal classic sunplicity, 
were substituting a labyrinth m which the rights of individuals, 
while preserved m form, can be easily n ullifie d in practice. 




CHAPTER XVII 

DELEGATION 

How far a legislative body created by a Constitution may 
delegate the power of making law had been a subject of much 
controversy and had produced much litigation before Fr anklin 
D Roosevelt became President. With his program for com- 
bating the great depression its importance far more than 
doubled, trebled, quadrupled, for he asked and Congress gave 
to him such right to issue ordmances and it was m turn en- 
trusted to subordinate agencies in such degree as this country 
had never seen, had never deemed possible under our form of 
government 

From IMarch 4, 1933, to June 13, 1931, as nearly as can be 
calculated, the President approved 074 E.\ecutivc Orders, ag- 
gregating approximately 1400 pascs, of which many were a 
combination of several parts (as high as fifteen) representing a 
number of separate orders. These w ere neaily six times as many 
as were issued from 1862 to 1900 Xot included w ere the con- 
tents of the codes and amendments thereto, all of which, accord- 
ing to the act concerned, W’cre to have the force and effect of 
law, with violation of any pro\U'.ion a criminal offense. To 
June 25, 1934, 485 codes and 95 supplements had been approved, 
averaging ten closely pnntcd pages to each code and supple- 
ment. The Administrator for Industiial Recovery had up to 
June 16 issued 2998 administrative orders, providing for ex- 
ceptions and exemptions, and covering a multitude of other 
activities of a legislative order ‘‘The total legislative output 
by, or m connection with, this one administrative agency stag- 
gers the imagination .‘Viiy calculation involves guess-work but 
a safe guess would be that the total c.xceeds 10,000 pages of 
‘law' for the period of one year This figure may be compared 
with the total of 2735 double-column pages which comprise the 
total of Federal statute law as set forth in the Code of Laws of 
the United States and the cumulative supplement of 1933. 
When the legislative production of other Federal administrative 
agencies is taken into account, it should not be difficult to demon- 
strate that the total volume of administrative legislation now 
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in force greatly exceeds the total legislative output of Congress 
since 1789.” ‘ 

Thus brought to the forefront, even though much of this 
was presently declared unconstitutional by the Supreme Court, 
the problem of delegation calls for serious study. 

There is a common-law maxim — “Delegata potestas non 
potest delegaii” — delegated power cannot be delegated. It 
IS a cardinal principle of the law of agency and is based on the 
theory that the confidence m a delegated authority, being 
personal, cannot be assigned to a stranger by the person to 
whom it is given ® 

The aigmnent is that the selection of an agent is made, as a 
rule, because he is supposed by his principal to have some fitness 
for the performance of the duties to be undertaken. In certain 
cases his selection is owing to the fact that he is considered to 
be especially and peculiarly fit. The undertaking demands 
judgment and discretion, which he is supposed to have, or it 
requires the skill and learning of an expert, which he assumes 
to be, or personal force and influence arc desirable, and these the 
agent is tliought to be able to exercise; or honesty or even 
financial responsibility is relied upon, and this the agent selected 
is supposed to possess Here is the delectus pe? sonae, and it is 
obvious that unless the principal has expressly or impliedly 
consented to the employment of a substitute, the agent owes 
to the pnncipal the duty of a personal discharge of the trust ® 

Knights and Burge.sscs sent to Parliament were originally 
agents. Naturally the geneial doctrines of agency were applied 
to them So when John Locke came to write his “Two Treatises 
on Civil Government,” there was no hesitation m his dictum 
(ii, ch xi) “The legislative cannot transfer the power of making 
laws to any other hands, for it being but a delegated power 
from the people, they who have it cannot pass it over to others. 
The people alone can appoint the form of the government, 
which is by constituting the legislative, and appointing m whose 
hands that shall be. And when the people have said, ‘We will 
submit, and be governed by laws made by such men, and in 
such forms,’ nobody else can say other men shall make laws 
for them: nor can they be bound by any laws but such as are 

* “Report of the Spcoial Committee on Administrative Law,” Reports of the 
Amencan Bar As 80 ( lalion, vo\ 51) pp 555— 55 (19»31) 

* Brewster v Hobart, 15 Pick 302 (1834) 3 Mechem on Agency^ 305. 
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enacted by those whom they have chosen and authorized to 
make laws for them ” 

Yet when Locke wiote this, toward the end of the seventeenth 
century, members of Parliament had m fact ceased to be agents 
They had become the embodiment of the sovereignty of the 
people of England In the very year when Locke’s book was 
licensed for pnntmg, the supremacy of Parhament had been 
sealed by the Bill of Rights. 

In England the old doctnne, although it had become a fiction, 
persisted m theory though not in practice. The lawmalang power 
has been delegated more and more freely until now a great pait 
of subordinate law takes effect vuth only the formal approval 
of Parhament or with no approval at all Sir G C Lewus sought 
to reconcile this with Locke’s assertion that “the legislative can- 
not transfer the power of making laws to any other hands,” 
by suggesting that by “transfer” Locke doubtless meant 
“transfer absolutely” or “rvithout power of revocation ” Thus 
construed, he held Locke’s proposition to be stnctly true, “since 
an absolute grant to any person or pemons of the legislative 
power would be a communication to such person or persons of 
the sovereignty ” ^ 

Docs the argument lead anywhere? Nobody nowadays is 
justified in behoving that sovereignty is ever absolutely and 
irrevocably transferred. Louis XVI in the French Revolution, 
Nicholas Romanoff in the Russian Revolution, learned the 
fallacy of that How, then, in pure theory can we discriminate 
between the conditional grant of power by the people of Eng- 
land to their Parliament, and the sub-delegation of that power 
by Parhament to an administrative Board? In practice, how- 
ever, there are tangible differences The people can resume 
their power only at the intervals of elections, or by the dis- 
orderly process of revolution, Parhament can resume its power 
at pleasure The lawmakers chosen by the people may legislate 
as they will, those to Avhom they delegate laivmaking must not 
legislate inconsistently with existing laws Acts of Parhament 
are now never questioned by any court, those of subordmate 
lawmakers may be annulled by a competent tribunal. 

The agency doctrine as applied to lawmaking has lost its 
vitality in England, but survives in full force with us, a great 
hindrance to the development of good government. Though 

* On the Government of Dependencies, 60 el seq 
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the harm be never so clear, statesmen and courts accept it, 
without reflection and without demur, as “one of the settled 
maxims in constitutional law that the power conferred upon 
the legislature to make laws cannot be delegated by that de- 
partment to any other body or authority.” They assume it, 
to be established beyond the shadow of a doubt that “w'here 
the sovereign power of the State has located the authority, there 
it must remain, and by the constitutional agency alone the laws 
must be made until the Constitution itself is changed ” They 
take it for granted that “the power to whose judgment, wisdom, 
and patriotism this high prerogative has been intrusted cannot 
relieve itself of the responsibility by choosing other agencies 
upon which the pou er shall be devolved, nor can it substitute 
the judgment, wisdom, and patriotism of any other body for 
those to which alone the people have seen fit to confide the 
sovereign tiust ” ‘ 

The remaikable thing is that the expounders of the maxim 
themselves admit such senous modifications, limitations, and 
exceptions that a critic may fairly ask whether m fact it has 
anytlung but artificial vitality For instance. Judge Cooley 
recognized that “fundamental as this maxim is, it is so qualified 
by the customs of our race, and by other maxuns which regard 
local govermnent, that the right of the Legislature, in the entire 
absence of authorization or piohibition, to create towns and 
other inferior municipal organizations, and to confer upon them 
the powers of local government, and especially of local taxation 
and police regulations usual with such corporations, would al- 
ways pass unchallenged ” “ 

Justice Bell, speaking for the Supreme Court of New Hamp- 
shire in lSo5, put this even more forcibly and gave wider range 
to its influence “It seems to be generally conceded,” he said, 
“that the powers of local legislation may be granted to cities, 
toivns, and other municipal corporations And it would require 
strong reasons to satisfy us that it could have been the design 
of the framers of our Constitution to take from the legislature 
a power which has been exercised m Europe by governments 
of aU classes from the earliest history, and the exercise of which 
has probably done more to promote civilization than all other 
causes combined, which has been constantly exercised m every 

^ Cooley, Conaiiiuiional Liinitatio7i8, 116, 117 
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part of our countrj'^ from its earliest settlement, and which has 
raised up among us many of our most valuable institutions.” ^ 

Of course Judge Bell had m mind the tov n mcetmg with all 
the lawmaking power it exercised Now that State and national 
interests have taken on such magmtude, it is hard to realize 
that up to a time mthin the memory of men still living, the great 
part of the law affecting the daily hves of men, then ordinary 
concerns, was local m its origin, either customary law as in- 
terpreted by the courts, or written law in the nature of by-laws 
and more particularly of the temporary laws passed at frequent 
intervals, directing how the money raised by taxation should 
be spent. To-day ever3rthmg that town, county, or city does 
by statutory direction, charter authority, or prescriptive right 
is an exercise of power delegated either affirmatively or tac- 
itly. 

Nobody questions the delegation of local lawmaking Ob- 
jections begin when we enter what has now come to be the 
equally important domain of general administrative laumaking 
Here to a degree the necessities of the case arc admitted As 
Sir G C Lewis has pointed out, if executive officers had no 
legislative power, and if they could issue no other command 
than a special command founded upon a law previously made or 
sanctioned by the supreme legislature, the laws of the supreme 
legislature could hardly be executed “So great is, in general, 
the difficulty of foreseeing numerous remote contingencies, and 
of exhausting them by legal provisions, that the most carefully 
considered and most skillfully executed work of legislation would 
scarcely stand the test of practice, unless it could be helped out 
with some subsidiary regulations made by the persons employed 
to enforce it Moreover, it sometimes happens that a want of 
appropriate knowledge m the supreme legislature, and the 
scantmess of its time on account of the variety of the subjects 
which come before it, and successively claim a shaie of its at- 
tention, compel it to be comparatively vague and meagre in 
the composition of its laws, and to trust to its executive officers 
to supply the detailed regulations necessary for cariymg its 
general regulations into complete effect ” 

It is perfectly clear that our legislatures do now delegate a 
not unimportant body of lawmaking power either local or ad- 
ministrative What ground is there, then, for thmkmg that m 

• State V Noyea, 30 N II 279 (1855) 
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matters of government there is binding force in the maxim — 
“Delegata potcstas non potest delegari” 

If it IS because certain doctrines of agency are to be injected 
into pohtical science, why not consider others'^ In a Massachu- 
setts case it was held that “when, from the nature of the agency, 
a sub-agent or sub-agents must necessaiily be employed, the 
assent of the principal is imphed ” ‘ This would, of course, go 
only part way, for it could hardly be held necessary to delegate 
the making of broad, general laws However, an Ilhnois court 
went farther in referring to “the principle repeatedly recognized 
by this and other courts of last resort, that the General As- 
sembly may authorize others to do those things which it might 
properly, yet can not understandingly or advantageously, do 
itself ” - This comes near entrusting it all to the judgment 
of the legislature, and anyhow makes it wholly a matter of some- 
body’s discretion, either of lainnakers or of courts, as to whether 
delegation is desirable or not If the doctrine is sound, it would 
seem to leave nothing whatever of the maxim forbidding sub- 
delegation 

Or approach the question from another angle The courts and 
text-writers divide agents into two classes — special and general 
A special power is a power to do a single act , a general power, 
to do all acts connected with a particular trade, business, or 
employment Mechem says “Where the agent is authorized 
to transact all the principal’s business of a certain kind, or all 
the acts of a certain class, the very breadth of the employment, 
the duration of time involved, and the variety of the duties to 
be performed necessarily involve more or less of discretion and 
choice of methods, and render impracticable, if not impossible, 
much of particularity or precision, either as to the exact means 
and method to be employed, or as to the scope or extent of the 
authority itself Where so little is expressed, more may be im- 
phed. The fact of such an authority, of itself, presupposes a 
general confidence bestowed upon the agent, and a general 
committal to his discretion and judgment of all beyond the 
essential objects to be attained and the outlines of the course 
to be pursued It may not unreasonably be presumed, where 
nothing is indicated to the contrary, that such an agent possesses 
those powers which are commensurate with his undertaking, 

' Dorchester and Milton Bank i New EiiRland Bank, 1 Cush 177 (1848) 

“ The People v Harper et al , 91 III 409 (1878). 
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and which are usually and properly exercised by other similar 
agents under like circumstances ” ‘ 

Why may not the power of delegating the making of sub- 
ordinate law be “commensumte with the undertaking” of a 
Parliament, a Congress, or even a State Legislature, over- 
burdened with business, inexpert m matters of technical detail^ 
And when that power is exercised by every lawmaking body in 
the world outside of the United States, might it not be said to 
be among those powers “usually and properly exercised by 
other similar agents under hke circumstances ” 

Furthermore, there is at least one particular in which it is 
admitted that if the principles of agency are to be applied to 
government, distinction is valid, for while the general rule is 
that when a naked authority is given to several persons jointly, 
they must all join in its execution, it has been repeatedly held 
that a majority may exercise a public trust The reasons are 
evident Here the point is made simply to show that discrimina- 
tion IS already customary. 

Attitude op the Courts 

Whether or not these suggestions have any weight, the in- 
surmountable fact IS that our courts have repeatedly under- 
taken to draw the line between legislative powers that may 
be and those that may not be delegated There is no serious 
question about powers at what we may call the lower end of 
the scale — local powers and those of making minor regulations, 
such as the rules framed by a Commission for the conduct of 
its business The powers of the middle ground, the twilight 
zone, are what now make most of the trouble, but it was with 
the powers at the upper end of the scale, the broad powers, 
that the controversy first took on importance 

Toward the middle of the last century, State Legislatures 
sought to avoid the vexatious problems of the liquor traffic 
by the passage of “local option” laws, shifting decision to the 
voters of the locahties concerned In various cases it was held, 
as, for example, in Parker v Commonwealth, 6 Pa 507 (1847), 
that this was unconstitutional because a delegation of legislative 
power. The counter-argument was the wcll-recogmzed fact 
that a statute may be conditional, and its taking effect may be 
made to depend on some subsequent event Chief Justice 
’ Mcchem on Agency, par 730 
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Redfield, a jurist of eminence, applied this in the case of State 
V Parker, 26 Vt 357 (1854) “If the operation of a law may 
fairly be made to depend upon a future contingency, then, in 
my apprehension, it makes no essential difference what may be 
the nature of the contingency, so it be an equal and fair one, a 
moral and legal one, not opposed to sound policy, and so far 
connected with the object and purpose of the statute as not to 

be a mere idle and arbitrary one It seems to me that the 

distinction attempted between the contingency of a popular 
vote and other future contingencies is without all just founda- 
tion in sound policy or sound reasoning.” 

Other able judges took the same view and in the course of 
time their arguments prevailed to the extent of reversing the 
general course of the decisions. In Pennsylvania, Parker v. 
Commonwealth was overruled in 1873 by Locke’s Appeal, 
72 Pa 491. Justice Agnew, dchvenng the opinion, said “The 
Legislature cannot delegate its iiower to make a law, but it 
can make a law to delegate a power to determine some fact or 
state of things upon which the law makes, or intends to make, 
its own action depend ” In this case the e.xpression of a general 
opinion was the contingency on which the law should operate 
The law itself as it came from the halls of legislation was a 
perfect law The vote did not decide that the act should or 
should not be a law, for the law already existed It was not 
delegated to the people to decide anything They simply de- 
clared their views or wishes, and when they did so, it was the 
fiat of the law, not their vote, which commanded licenses to be 
issued or not to be issued 

In the following yoai the California court clanfied the point 
somewhat. Justice McKinstry saying, m Ex •parte Wall, 48 Cal 
279' “It does not follow that a statute may be made to take 
effect upon the happening of any subsequent event which may 
be named m it The event must bo one which shall produce 
such a change of circumstances as that the laivmakers — in 
the exercise of their own judgment — can declare it to be wise 
and expedient that the law shall take effect when the event 
shall occur A statute to take effect upon a subsequent event, 
when it comes from the hands of the Legislature, must be a 
law in preienh to take effect in fuluro On the question of the 
expediency of the law, the IjOgislature must exercise its own 
judgment definitely and finally.” 
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Even if a legislature might submit to a local referendum vote 
what for convenience we may call special legislation, could it 
delegate the making of law to the electorate of the State at 
large? The Massachusetts Legislature asked this with other 
questions of the Supreme Court in 1894 Could an act to pro- 
vide for woman suffrage in town and city elections take effect 
upon its acceptance by a vote of the whole State? Could it 
take effect m a city or town upon its acceptance by that city 
or town? In the State-wide referendum could women be 
authorized to vote? A peiplexmg vanety of answers followed, 
the seven Justices submitting four replies Four of them, how- 
ever, answered No to all three questions, making that the posi- 
tion of the court as far as an “Opinion” in answer to legislative 
inquiry has weight Two Justices answered Yes to all three 
questions, one answered Yes to the second. No to the other two. 

The majority did not answer the second question in the nega- 
tive by reason of its local option phase, but because of the nature 
of the suffrage power, its history in Massachusetts, and what 
seemed to them the need of uniformity. The third question 
does not bear on what we are here considenng The first ques- 
tion was the vital one for us — the question of the State-wide 
referendum The majority held the weight of authonty to be 
that a “general” law could be made to take effect upon such a 
subsequent event as a vote of the people; the substance of the 
transaction was that the legislative department declined to take 
the responsibility of passing the law, the law had force, if at all, 
in consequence of the votes of the people, they ultimately were 
the legislators, and the people had not by their Constitution 
reserved to themselves any diiect part in legislation. Justice 
Oliver Wendell Holmes, Jr , afterward appointed to the Supreme 
Court of the United States, agreed that the discretion of the 
Legislature was intended to be exercised, and that confidence 
was put m it as an agent, but he thought so much confidence 
was put m it that it would be allowed to exercise its discretion 
by taking the opinion of its principal if it thought that course to 
be wise He was not clear that the Legislature might not pass 
an act subject to the approval of a single man Justice Barker 
said he was unable to see any sound distinction in this matter 
between geneial and local acts The question was afterward 
settled for the time in Massachusetts by constitutional amend- 
ment (1918) autlioiizing the Legislature to submit laws to all 
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the voters, but this was repealed when in 1918 the full system 
of the Imtiative and Referendum w as adopted 

The issue was brought to the courts in Illinois by a statute 
requmng the electorate to vote on the question of permitting 
women to serve on juries. In an exhaustive opimon the Su- 
preme Court held that since the General Assembly alone had 
the legislative power, upon it alone rested the full responsibility 
of legislation ^ Chief Justice Dunn, giving the opinion, traced 
the doctrine down from what John Locke wrote in 1689' “The 
legislature can not transfer the power of making laws to any 
other hands, for, it being a delegated power from the people, 
they who have it cannot pass it over to others ” 

Although involving the same fundamental principle, the 
question of delegating lawmaking power to officers has a differ- 
ent aspect hy reason of constitutional provisions for the separa- 
tion of the three branches of government Tins has been pushed 
to the front chiefly where the legislative branch has tried to 
saddle the judicial branch with unwelcome tasks. A typical 
reply of the courts is that in Haidenburgh v Kidd, 10 Cal 402 
(1858): “The Court of Sessions, under the Constitution, can 
only exercise powers of a judicial character The Legislature 
is incompetent to confer upon the Court any other powers. 
The assessment of taxes is not a judicial act , it partakes of no 
element of a judicial character It is a legislative act, it requires 
the exercise of legislative power, which, for certain governmental 
purposes in the County, may be devolved upon a Couit of 
Supervisors, but cannot be delegated to any branch of the 
judicial department.” An instance where the unpropnety of 
delegating powers was relied upon, rather than the separation 
of powers, resulted from the attempt of the Massachusetts Legis- 
lature in 1914 to impose on judges of the Superior Court the 
duty of declanng an election void if they found corrupt practices 
had been committed. This was held unconstitutional in Dinan 
V. Swag, 223 ;Mass 516, on the ground that the House could not 
delegate its prerogative of judging the returns, elections, and 
quahfications of its own members 
Much the greatest amount of delegation has been that to 
executive officials. Here the courts have arrived at conclusion 
on a variety of grounds The problem first reached the United 
States Supreme Court more tlian a century ago, in the case of 
* The People v Barnett, 344 111 62 (1931) 
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Brig Aurora U S , 7 Cr. 382 (1813) It had been argued that 
to make the revival of a law dependent on the President’s pro- 
clamation was to give the proclamation the force of a law, and 
that Congress could not transfer the lawmaking power to the 
President The court, however, said “ We can sec no sufficient 
reason why the legislature should not exercise its discretion in 
reviving the act of March 1st, 1809, either expressly or condi- 
tionally, as their judgment should direct ” In other words a 
presidential proclamation might be the condition givmg hfe 
to a law. 

This case was quoted and defended at length in Field v Clark, 
143 U S 049 (1891). The Tariff Act of 1890 was at stake. The 
President was to suspend certain provisions for free entry m 
the case of countries imposing duties he might “deem” recip- 
rocally unequal and unreasonable. “That Congress cannot 
delegate legislative power to the President,” said Justice Harlan 
for the Court, “is a principle universally recognized as vital 
to the integrity and maintenance of the system of government 
ordained by the Constitution ” The act under consideration 
was not inconsistent therewith The President would e.xammo 
the commercial regulations of other countnes, and would issue 
a proclamation on the ascertammg of certain facts In so domg 
he could not be said to exercise the function of making laws 
“He was the mere agent of the lawmaking department to as- 
certain and declare the event upon which the expressed will was 
to take effect ” 

In a dissenting opinion Chief Justice Fuller and Justice Lamar 
objected because the Act m giving powei to the President used 
the phrases, “he may deem,” and “for such time as he may deem 
just ” However, this was by no means the fiist time that statutes 
had entrusted to Presidents the exercise of judgment as con- 
trasted with mere fact-finding In June, 1794, Congress au- 
thorized Washington, “whenever, m his opmion, the pubhc 
safety shall so require, to lay an embargo ... and to continue or 
revoke the same, whenever he shall think proper ” Four years 
later Adams was empowered to discontinue suspension of com- 
mercial intercourse with France, “if he shall deem it expedient,” 
etc When the Act making it unlawful to import from Great 
Bntam was suspended until July 1, 1807, Jefferson was author- 
ized to suspend further, “if in his judgment the public interest 
should require it.” Monroe received the same sort of authority 
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in 1821. In 1830 certain tonnage duties were repealed, provided 
that President Jackson “should bo satisfied'’ that certain dis- 
enminating or countervailing duties had been abolished, “so 
far as thej”" operate to the disadvantage of the United States.” 
In 1866 the law prohibiting the importation of certain cattle 
was to be declared inoperative whenever President Johnson, 
“in his judgment,” held the unportation might be made without 
danger. 

In 1907 the conclusions of the Court in Field v. Clark, the 
Brig Aurora, and other cases mvolvmg delegation, were reviewed 
and reiterated in Union Bridge Co a. United States, 204 U S. 
364 

\'STiether or not it is yet bej’ond question that a President may 
he constitutionally empowered to exercise judgment and dis- 
cretion, the Supremo Court would seem to have defimtely es- 
tablished m the momentous case of Hampton & Co a United 
States, 276 U S 394 (1927), that he may bo made the agent of 
the lawmaking department to ascertam and declare the event 
upon which its expressed will is to take effect. Such he was 
declared to be b}' Chief Justice Taft, delivermg the unanimous 
opinion of the court sustaining the Tariff Act of September 21, 
1922 Said the Chief Justice: “If Congress shall lay down by 
legislative act an mtelligible pnnciple to which the person or 
botly authorized to fix such rates is directed to conform, such 
legislative action is not a forbidden delegation of legislative 
power. If It IS thought wise to vaiy the customs duties accordmg 
to changmg conditions of production at home and abroad, it 
may authorize the Chief Executive to carry out this purpose, 
with the advisory assistance of a Tariff Commission appomted 
under Congressional authority.” 

Nevertheless so eminent an authority in matters constitu- 
tional as James J\I Beck, who had been Solicitor General, con- 
tmued to contest tins when as a Representative he opposed givmg 
President Hoover power to raise or lower tariff rates fifty per 
cent, and later in his trenchant book, “Our Wonderland of 
Bureaucracy,” declared the opmion in the Hampton case 
“very unconxmcing.” Stoutly maintaining his position, he 
opposed, but in vain, the enlargement of the power sought by 
President Frankhn D Roosevelt in 1934 In passing and as an 
interestmg sidelight on pohtical inconsistencies it may be no- 
ticed that both Republicans and Democrats reversed them- 
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selves. The Democrats had vociferously opposed giving more 
power to Mr. Hoover, and had dwelt hard on the constitutional 
objection. This they forgot when Mr Roosevelt requested. 
The greater part of the Republicans saw no constitutional ob- 
stacle until they were in the minority In politics it does make 
a difference whose ox is gored However, irony aside, it is to be 
said that this question is largely one of degree, and that the 
justifiable degree may change with external conditions Courts 
and parties and people recognized that m time of great depres- 
sion, just as had been the case m the period of the World War, 
stretching of the Constitution must be accepted for the sake of 
the public safety Pragmatism prevailed 

This was the excuse through the depression for unprecedented 
delegation of legislative powers to the President and to adminis- 
trative agencies, delegation that rightly alarmed all those who 
had seen in the Constitution inviolable guarantees of represen- 
tative government and of individual liberties Most notable 
was the delegation of the pow er placed by the Constitution in 
the hands of Congress, and of Congress alone, “To com Money, 
to regulate the Value thereof, and of foreign Coin, and fix the 
Standard of Weights and Measures,” This power was turned 
over to the President, with no limitation that it be exeicised 
upon the determination of any state of facts. To be sure, a goal 
was set — the restoration of the price level to that of 1926 — 
but a purpose is not a condition 
In part because of omission m this particular came the mo- 
mentous decision of the Supreme Court in the so-called “Hot 
Oil” cases, January 7, 1935.^ Under the authority supposed to 
be given to the President by the National Recovery Act “to 
prescribe such rules and regulations as may be necessary to 
carry out the purposes” of Title I of the Act, he had designated 
the Secretary of the Intenor to prescribe rules and regulations 
and had approved a code for the petroleum industry prepared 
in accordance therewith The validity of the code provisions 
was brought into court on the ground of unconstitutional dele- 
gation of legislative power. In deciding for the plaintiffs Chief 
Justice Hughes, speaking for all the other Justices save Justice 
Cardozo, set forth adequately the legal history of the basic 
issue, with citation of many cases, and then gave the reasons 

' Panama R<-fiiiinK ( 'n d a/ t A D Ryan el at Amazon Petroleum Corpo- 
ration el al V A D Itj an U d 
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why the requirements for effective delegation had not been met. 
The President was not required by the Act to ascertain and pro- 
claim the conditions prevailmg in the industry which made the 
prohibition necessary The Congress left the matter to the 
President without standard or rule, to be dealt with as he pleased. 
The Executive Order contains no finding, no statement of the 
grounds of the President’s action in enacting the prohibition. 
If the citizen is to be punished for the crime of violating a legis- 
lative order of an executive officer, or of a board or commission, 
due process of law requires that it shall appear that the order 
IS within the authority of the officer, board or commission, and, 
if that authority depends on determinations of facts, those 
determinations must be shown 

In dissenting. Justice Cardozo hold that reasonable implica- 
tion from the Act as a whole furnished the Piesident with the 
necessary standard. The meamng of a statute is to be looked 
for, not in any single section, but in all the parts together and 
in their relation to the end in view. 

It will be noticed that in this matter delegation was to the 
President, with sub-dclogation by him to the Secretaiy of the 
Interior, though the President resumed some of the sub-dele- 
gated power through the process of Executive Orders approving 
codes. Delegation by the legislative branch direct to adminis- 
trators, rather than through the Chief Executive, may yet 
present a problem by itself The Interstate Commerce Com- 
mission has long been “authorized and impowcrcd to determine 
and proscribe what will be the just and reasonable individual 
or joint rate, fare, or charge,” etc and perhaps it has become 
estabhshed that Congijiss may authorize any administrative 
agency to exercise judgment. Such powers sometunes become 
established by prescription. For instance, in U S Midwest 
Oil Co , 236 U S 450 (1915), the court, though with three dis- 
senters, sustained the nght of the President to withdraw public 
lands from private acquisition without special authorization 
from Congress, after Congress had opened them to occupation, 
the ground being acquiescence and implied consent of Congress, 
the practice having dated from an early period in the histoiy 
of the government 

Apparently most other countnes sec nothing obnoxious in 
entrusting tariff clianges to the executive branch, and letting 

^ U S Codct p IGGOf 6CC. Ij. 
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them take effect without reference to the lawmaking body. 
In some a report is to be made, but the change takes effect 
provisionally and continues in force unless disapproved by the 
legislature within a specified period ‘ In England the Chancellor 
of the Exchequer recommends them as part of his annual budget 
speech each spring, and they become effective provisionally at 
midnight of the day of presentation In the com se of the session, 
if a special safeguarding committee makes a favorable report on 
requested change, and the Board of Trade agrees, the duties pro- 
posed are put into a Finance Bill and placed before Parliament 
for approval as an administration measure. 

Australia goes to the length of omitting from its Constitution 
any provision precluding the Commonwealth Parliament from 
delegating power to make laws Acts frequently confer power 
to make regulations for carrymg out policies or giving effect 
to purposes outlined By the Constitution of 1931 the Spanish 
Congress may authorize the Government to legislate by decree, 
concurred in by the Council of Ministers, concerning affairs 
reserved for the competence of the legislative power, but such 
authorization must not be general in character, and “Congress 
may claim cognizance of decrees thus issued m order to judge 
as to their adaptation to the rules established therefor.” In 
no case, however, may an mcrease in any expenditure be au- 
thorized in this form. 


Administration 

Differentiating executives and administrative officials, with 
us the problem of delegating lawmaking power has become most 
troublesome m the admmistrative work of government, and in 
this field it bids fair more and more to embarrass or hmdei normal 
development Somebody must fomiulate details of execution 
Inevitable, natural, and proper is the tendency to entrust this 
m greater or less degree to those who are to administer the law. 
That has always been the case. In all probability our ancestors 
saw the first important use of sub-delegated rulemaking power 
m the matter of the courts themselves The judges could not 
have dispensed justice properly if they had not been allowed 
to make rules, and one of their complaints to-day, a legitimate 
and substantial complaint, is that Legislatures do not give them 

* Flexible Tariff Provisions in Foreign Countries, U S Tariff Comxnis&ion, 
December^ 1929 
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a free enough hand in administering the judicial system. At 
tunes they have admitted the facts For instance, m Georgia 
Railroad v Smith, 70 Ga 694 (1883), it was said- “Legislative 
grants of power to the officers of the law to make rules and 
regulations which are to have the force and effect of laws, are 
by no means uncommon in the history of our legislation ” At 
other tunes courts have made declarations that would leave no 
validity whatever in this “by no means uncommon” practice. 
For instance, in Cmcinnati, "Wilmington, etc , Railroad v. 
Commissioners, 1 Ohio St 88 (1852), it was averred: “The true 
distinction is between the delegation of power to make the law, 
which necessanly involves a discretion as to what it shall be, 
and conferring authority and discretion as to its execution, to 
be exercised under and in pursuance of the law. The first can 
not be done, to the latter no valid objection can be made ” 
The same distinction was attempted in the same language in 
State V Chicago, M. & St P R’y Co , 38 ilinn 281 (1888) 
Another hne of cleavage between what is constitutionally 
right and wrong, has been sought m the difference between 
general and special laws. In 1907 the Board of Health of Cam- 
bridge, Massachusetts, refused to grant one Wyeth a certificate 
as an undertaker because he was not an embalmer, a rule to that 
effect having been made by the board of registration in embahn- 
ing In Wyeth v. Cambridge Board of Health, 200 Mass 474, 
the court, speaking by Chief Justice Knowlton, hold that the 
rule about the issuing of permits and some of the other rules 
of the board, purported to change the general laws on this 
subject applymg to all the people m every city and town of the 
Commonwealth, and that if the statute were construed to au- 
thori/jc the making of such rules, it would be held unconstitu- 
tional On the other hand, when m Noel v. The People, 187 111. 
587 (1900), part of the Illinois pharmacy law was held uncon- 
stitutional, because it provided that the Board of Pharmacy, 
“in their discretion,” might issue permits to sell remedies and 
medicines, the court said “A law which thus invests any board, 
or body of officials, inth a discretion, which is purely arbitrary, 
and which may be exercised in the interest of a favored few, 
is invalid.” Again, m California a statute authorized the Com- 
missioner of the Bureau of Labor Statistics to direct the pro- 
viding of certain mechanical dc-vices in workshops where he 
might deem them needed It was held that this was not a duty 
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to enforce a law of the Legislature, but the power to make the 
law for the individual, and to enforce such rules of conduct as 
the Commissioner might presciibe. “It is thus arbitrary, special 
legislation, and violative of the Constitution,” said the court ‘ 

It may be urged that the granting of a pennit or the issuing 
of an order to an individual is not the making of a law, and yet 
it IS just as much a special law as any of hundreds of speeial 
laws enacted every year Likemsc it may be urged that in 
the Wyeth case the court was speaking of board-made general 
rules that change existing laws, but if a board-made rule changes 
status, what difference does it make to the individual n hether 
or not that status had previously been recognized or created 
by enactment'* In either case is not the issuing of the rule the 
making of law'* 

Still another test has been looked for among the shadowj-, 
baffling mysteries of the police jKiwer In Martini; Witherspoon, 
135 Mass 175 (1883), it was held that pilotage regulations “are 
in the nature of police regulations, the making of which, within 
defined limits, may be entrusted to other bodies than the Legis- 
lature ” They were held to be not a surrender of the power of 
legislation to the Governor and Council. Likewise the vaccina- 
tion case of Blue v Beach, 155 Ind 121 (1900), upheld the light 
of the Legislature to delegate to Boards of Health the power to 
make rules and regulations, provided they aie reasonable and 
do not enlarge or vary the powers conferred by the Legislature. 
On the other hand, it was held in State v. Burdge, 95 Wis 390 
(1897), also a vaccination case, tliat .statutory' provisions author- 
izing the board to make such regulation “as may in its judgment 
be necessary for the protection of the people” fiom contagious 
diseases, are “an unwarranted delegation of legislative poner ” 

Equally difflcult will the layman find it to reconcile viei\ s of 
the courts in what may seem to him to be mattcis of purely 
administrative detail Thus m Brady v !Mattern, 125 la 158 
(1904), the court said it saw no reason why the Legislature could 
not authorize the Executive Council to detennme whether the 
plans and methods in accordance with w'hich the building and 
loan business is to be conducted by any particular association, 
are fair, reasonable, and in accordance with public policy. Yet 
in O’Neil v Am Fire Ins Co , 16G Pa 72 (1895), the court held 
invahd the power given to the Insurance Commissioner to pro- 
> Schaszlein v Gabamss, 135 Cal 46G (19U2) 
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vide the form for a standard insurance policy. Likewise Attor- 
ney-General Dana Malone of Massachusetts advised the In- 
surance Committee of the Legislature, April 21, 1909, that in 
his opinion an “act in effect authorizing the Insurance Com- 
missioner to establish such standard insurance forms as he 
might deem applicable in the premises, without m any particular 
indicating what should be included therein,” gives “an authority 
so sweeping that it cannot be deemed to be the mere working 
out of details under a legislative act, or determination of facts 
upon which the application of a law has been made to depend, 
or discretion in its execution, but is rather an authority to 
change the law itself,” and therefore unconstitutional He 
pointed out that the well-established authority of the Com- 
missioner “to approve the form or substance of certain policies 
of insurance, rests upon some statutory declaration of the es- 
sentials which such policy shall contain, and that the function 
of the Commissioner is to determine, as a ministerial officer 
and in the management of the details in the administration 
of the law, whether or not such policy conforms to the require- 
ments of law, his determination being subject to judicial review.” ^ 
Equally vain as a test would seem to be the matter of penal- 
ties A rule that cannot be enforced is not woith much as a 
lule Indeed it might be argued that law implies enforcement. 
Yet in Ex -parte John Cox on Habeas Corpus, 63 Cal 21 (1883), 
it was held that the Legislature had no authority to confer on 
the Viticultural Commissioners the power to declare what acts 
should constitute a misdemeanor In another California case. 
Harbor Commissioners v. Redwood Co , 88 Cal. 491 (1891), 
Justice Garoutte said for the court “Conceding that the Legis- 
lature could delegate to the plaintiff the authority to make 
rules and regulations with reference to the navigation of Hum- 
boldt Bay, the penalty for the violation of such lules and regu- 
lations IS a matter purely m the hands of the Legislature 

The board of harbor commissioners is a creature of the statute, 
and purely an executive body, and the fixing and imposing of 
penalties are matters of which the Legislature alone has cog- 
nizance.” Again in California, but this time in the Federal 
Court, Judge Wellborn, m U S v. Blasingame, 116 Fed. 654 
(District Court, S D California, 1900) held to be void a provi- 
sion of the sundry civil appropriation act of June 4, 1897, mak- 
* Opinions of Ihe AUorneij-Ocncral, iii, 221 
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ing it a crime to violate any rule or regulation thereafter to be 
made by the Secretary of the Interior for the protection of forest 
reservations. 

On the other hand in U.S. v. Breen, 40 Fed. 402 (Circuit 
Court, E D. Louisiana, 1889) Justice Lamar held that an act 
authorizing the Secretary of War to make certain rules and 
regulations, and constituting violation thereof a misdemeanor, 
did not confer legislative authority, as he was authonzed only 
to make the rules, and it was the act of Congress that declared 
the violation a misdemeanor. He said numerous decisions by 
the Supreme Court of the United States could be cited to sustain 
this. In Pierce v Doolittle, 130 Iowa 333 (1906), where the 
appellant contended that crimes punishable under the statutes 
of the State must be prescribed by statute and cannot be left 
for determination to boards or tnbunals whose rules and regu- 
lations are not prescribed by the Legislature itself, the court 
thought it clear the Legislature might provide for the punish- 
ment of acts in resistance to, or violation of, the authority con- 
ferred upon such tribunal or board 

Tins view was elaborated by the Supreme Court of the United 
States in 1908. It had been held in the case of Wong Wing v. 
United States, 163 U S 228 (1895), that while Congress might 
forbid aliens to come within our borders, it could not subject 
them to infamous punishment or confiscation of property, with- 
out judicial trial to establish guilt. When this was relied upon 
in Oceanic Navigation Co v. Stranahan, 214 U S. 320 (1908), 
Justice White for the court drew the distinction that the section 
of the act in issue m this case did not purport to define and punish 
an infamous crime, or indeed any crmimal offense whatever. 
The court went on to support the conception that it is within 
the competency of Congress, “when legislating as to matters 
exclusively within its control, to impose appropiiate obligations 
and sanction their enforcement by reasonable money penalties, 
giving to executive officers the power to enforce such penalties 
without the necessity of mvolang the judicial power ” 

Another criterion has been sought in the broad proposition 
that the Legislature may not delegate the power to lay down 
rules by which courts of law must determine the nghts and ob- 
ligations of others. Such a pnnciple would justify some of the 
decisions already quoted or a decision like that in State v. 
Great Northern E3^ Co., 100 Minn. 445 (1907), which held to 
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be void as a delegation of legislative power a statute that per- 
mitted a commission in its discretion to authorize increases in 
the capital stock of railroad corporations and to prescribe the 
manner in which such increase should be made. The embar- 
rassment for this criterion hes m the palpable fact that the 
courts are constantly enforcmg rules prescribed by Boards of 
Health, Park Commissions, and various other administrative 
agencies, rules which do determine the rights and obligations 
of others. They are doing this, too, in spite of constitutional 
injunctions that the legislative, executive, and judicial depart- 
ments shall be kept forever scpamte. And they thereby recog- 
nize that the generalization is an ideal to be approached, not 
attained 

A technical difficulty in the way of delegation has been repre- 
sented as existing in those States, about half the total, witli con- 
stitutional specifications about the manner of enactment Some 
say no law shall be enacted, some say no law shall be passed, ex- 
cept by bill, and often the form of the enacting clause is set forth. 
The style provision in Iowa — “Bo it enacted by the General As- 
sembly,” etc — was held in Santo et al v low a, 2 la. 164 (1885), 
to prevent a bill from becoming law by vote of the people This 
is a quibble that wiU hardly ivin general acceptance. It would 
take some hardihood to argue seriously that Constitution- 
makers, when drafting such provisions, had in mind anything 
but the formalities of legislative procedure No such pretext 
has ever been allowed to interfere with the delegation of law- 
making authority to municipalities It is not likely to go far 
in preventing delegation to administrative agencies. 

The Constitutions contain no direct prohibitions against the 
delegation of power. That raises a question which bids fair to 
take on some importance by reason of the spread of the Initia- 
tive and Refeiendum. Assuming that the implications of a 
Constitution might ivarrant courts in forbidding a Legislature 
to delegate its lawmaking powers, could the people delegate 
theirs? The Initiative and Referendum amendment drawn by 
the Massachusetts Convention of 1917 contained the proviso 
that “the lunitations on the legislative power of the General 
Court in the Constitution shall extend to the legislative power 
of the people as exercised hereunder " It was urged upon the 
Convention that it was exceedingly desiratile to make possible 
the drafting of the technical details of complicated laws, by 
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agencies specified in the measure submitted to the people. For 
example, it might be wise and prudent to determine at the poUs 
whether or not the people wanted an old-age pension system, 
and it might bo wise to have them say whether they wanted 
it contributory or non-contiibutory Everythmg beyond this, 
it was urged, could best be left to experts, as, for instance, to 
a commission appointed by the Governor, its administrative 
recommendations to become law n hen approved by him 

The advantages are evident The Initiative and Refeiendum 
system contemplates that measures will be drawn by partisans, 
earnest and sincere, to be sure, but enthusiasts Univei-sal 
experience tells us that enthusiasts are apt to be somewhat vi- 
sionary, unpractical, academic. Hardheaded men of affaiis are 
not likely to predominate m a group of zealots. We do not 
expect the soundest judgment in matters of detail from one-idea 
men Such men are invaluable, but dangerous In preparing 
complicated measures they will not hasten to invite ciitics to 
their conferences Suggestion of flaws, defects, inconsistencies, 
will not be welcomed cheerfully The chances aio against even 
such scrutiny and controversy as go on in the room of a legisla- 
tive committee. Already the committee system has been found 
inadequate to the proper framing of administrative detail. 
Already the tendency is toward the employment of biU-drafting 
experts and the use of advice from department heads or outside 
authorities Is it not a pity to turn backward by inviting tech- 
nically bad statute-making at the hands of the men most likely 
to make use of the system of direct legislation? 

The manifest remedy mil be blocked if it is held that the 
people themselves may not delegate any of the legislative power. 
As a rule the provisions for the Initiative and Referendum say 
that the people reserve to themselves the power to submit laws 
to the people for approval or rejection, or words to that effect 
It IS made clear that this is but a fraction of the whole legislative 
power, the rest remaining vested m the Legislature Strict 
constructionists might go so far as to hold that what powers of 
delegation the courts grudgingly concede to the Legislature, are 
not included in the fraction thus reserved to the people The 
Legislature itself may with force contend that what is not for- 
bidden in the Constitution is granted Less than half the Con- 
stitutions make any attempt at all to define the powers of the 
Legislature, and most of those that do make the attempt are so 
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vague that they do not directly hamper. The provisions for 
the Popular Initiative, however, are so framed as to leave less 
if any ground for unphcation l^ether or not argument of this 
sort would hold water, it is clear that the people secure to them- 
selves no explicit authority to entrust experts with providing the 
details for carrying out their -mil Unless this is provided, direct 
legislation may be seriously handicapped m meeting the ex- 
pectations of its friends 

The depression tliat began in 1929 brought out sharply the 
need for greater elasticity in State processes Since the Legis- 
latures of most of the States meet in regular session but once in 
two years and Governors are reluctant and slow to call special 
sessions, often emergencies arc not swiftly met by new laws. 
This was one of the reasons why resort to Federal aid became 
so general, even by States that as a result of the workings of our 
income tax system could at far less cost to them have handled 
their rehef problems each for itself, assuming the other States 
were not allowed to dip into the Federal treasury Perhaps this 
experience will teach State Legislatures the wisdom of giving 
the executive branch more latitude in the exercise of judgment, 
at any rate in times of emergency. Surely there will be no 
great danger of abuse, at least in icspect of minor powers, if 
regulations are to be submitted to the next session of the Legis- 
lature and so be exposed to speedy nullification 

Statutory Orders 

Opportunity to nuUify or confirm is the salient feature of the 
remedy for a score of legislative ills that has been apphed in 
England ■nuth marked success It is known as the Statutory or 
Provisional Order system. After the Reform Bill of 1832 there 
was a striking increase in lawmaking The burden it imposed 
on Parhament became excessive Disraeh, writing “Sybil” in 
1845, said the House of Commons presented, “on studious in- 
spection, somewhat the character of a select vestry, fulfilling 
municipal rather than imperial functions, and beleaguered by 
critical and clamorous millions ” In the very next year relief 
began by starting to let administrative departments attend to 
details. Gradually it became more and more common for Parha- 
ment to confine statutes to general principles, and to authorize 
departments to apply these principles and to supplement the 
broad commands with needed rules and regulations. 
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Statesmen awoke to the fact that this was a logical sub-dm- 
sion of labor. John Stuart MiU said in the House of Commons: 
“When a popular body knows what it is fit for and what it is 
unfit for, it will more and more understand that it is not its 
business to administer, but that it is its business to see that the 
administration is done by proper persons, and to keep them 
to their duties ” Mill also laid down the principle: “The Parha- 
ment of a nation ought to have as little as possible to do with 
local affairs.” Gladstone said to the electors of Greenwich m 
1874. “The duties of Parliament have reached a point where 
they seem, for the present, to defy all efforts to overtake them. 
I think we ought not only to admit, but to welcome, every im- 
provement m the organization of local and subordinate au- 
thority which, under the unquestioned control of Pailiament, 
would tend to lighten its labora and to expedite the public 
business ” 

By 1893 the transfer of subordinate lawmaking to adminis- 
trative boards had reached the point where it was advisable to 
pubhsh the annual gnst of Statutory Orders separately from 
the Public General Acts Now the Statutory Ordeis make a 
volume, sometimes two volumes, much thicker than the book 
that astonishes an Amencan when he is told it contains all the 
general laws enacted in a year for the vast British Empu’c. To 
the extent that modern Acts of Parliament are dependent upon 
subsidiary legislation, these “incomplete statements of law,” as 
Cecil T. Carr desenbes them, make up more than half the whole * 
Another authority, G F. M. Campion, says that about one in 
two Acts every session makes use of the machinery for dele- 
gating power to issue rules and orders for the purpose of supple- 
menting its own provisions.- 

The system, like neaily all useful political systems, having 
been a growth and not an invention, has irregularities that 
impede scientific tabulation. Delegated powers range fiom the 
trivial to the important, from the mere making of rules for the 
internal affairs of a department to the serious matter of making 
what are in reality laws for the conduct of great undertakings 
such as municipal services, or affecting the everyday life of 
millions, as in matters of health or education. Not always with 
logical precision, yet with some approach to fitness, the trivial 

1 Delegated Legislation, 1 

* An Introduction to the Procedure of the House of Commons, 295 
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things are put within the complete control of departments, the 
rules of somewhat more unportance take effect if Parliament 
does not forbid, and those of the greater importance take effect 
when Parliament has given specific approval Those rules that 
are to take effect if Parliament docs not object, are laid before 
it in order that a resolution of disapproval may be passed ViUthin 
a certain prescribed period, customarily forty days Those to 
which Parliament must give positive approval are grouped 
each year into a series of consohdated measures knowm as Pro- 
visional Ordem Confirmation Acts and are passed through the 
usual stages of legislation In some cases an order goes into one 
class or the other according as it is unopposed or opposed Tech- 
nically the term “Provisional Order” applies only to an order 
that IS to take effect if not disapproved, but its common use 
extends to those orders that are passed upon much like other 
private bills “ Statutory Order ” more accurately describes, and 
might well be preferred for American use 

The application of the system in England has been chiefly, 
though not wholly, to local matters Five mmisteiial depart- 
ments aie- 

(1) The Home Office, under a Secretary of State, concerned 
with local police matters, sanitary duties under the Factory 
Acts, the administration of the Burial Acts, the inspection of 
reformatoiy and industnal schools, and a few other matters 

(2) The Local Government Board, composed nominally of a 
number of Privy Councillors, but with the work actually done 
by a President and two Secretaries, one Parliamentary (poli- 
tician) and one permanent (civil servant) , it is the directmg and 
controlling authonty m matters of poor laws, local finance, 
health, sanitation, and a vanety of miscellaneous matters 

(3) The Board of Trade, also nominally a committee of Privy 
Councillors, but in fact with the same organization as the Local 
Government Board its chief local responsibilities concern 
“municipal tradmg” enteipnses, i\hat Me call “municipal 
ownership ” 

(4) The Board of Education, similarly organized, with duties 
indicated by its title. 

(5) The Board of Agriculture, differing only in that it has no 
Parhamentary Secretary; brought into contact with the local 
authorities only ivith reference to the Diseases of Animals Acts, 
the destruction of insects, and pubhc markets 
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These departments, each in charge of a minister of Cabinet 
rank, are entrusted with the direction, control, and guidance 
of the local authorities, under the general supervision of the 
Cabinet, and ultimately of Parliament. For the purposes of 
direction they all possess what are called “sub-legislative” 
powers; that is, they are empowered by the legislature to issue 
orders and regulations for the detailed apphcation and enforce- 
ment of its enactments. Connected wuth this is the discretional 
grant of powers to local bodies, it is common for Parliament to 
bestow certain powers upon all local authorities of a particular 
class, but to make the exercise of them dependent, in each par- 
ticular case, upon the approval of the department particularly 
concerned The approval of the controUing authority is required 
for many acts proposed to be done by local bodies, such as the 
issue of by-laws, dealings with municipal property, housing 
schemes, loans, and many other matters which the legislature 
has sanctioned in principle, but leaves to be determined in partic- 
ular cases by the departments It is the duty of the control- 
ling authority to sec that the local authorities carry out the posi- 
tive directions of the law, and (in the event of persistent neglect) 
to take the necessary steps to enforce obedience.^ 

When an English municipality wishes to borrow money or to 
undertake an enterprise such as a system of water-works, it does 
not ordinarily petition for a special act, as often with us, but 
applies for a provisional order Thereupon an inquiry is con- 
ducted or a hearing is held by an inspector of the central Board. 
Upon the basis of his report an order is issued or refused There 
IS no appeal. Against the chance of hasty and ill-considered 
action a practical safeguard has been furnished by the Rules 
Publication Act of 1893, requiring the publication of a prelim- 
inary draft for criticism With some exceptions this applies to 
all rules that are to be laid before Parhament 

Contrast this mth the Amencan procedure and several dis- 
tinct advantages m the English system are evident. The pre- 
hmmaiy inquiry in England is made by an unprejudiced expert, 
presumably not open to political or other unfortunate influences, 
instead of as with us by a legislative committee made up of 
men usually wuthout technical training and always exposed to 
partisan, factional, or personal pressure The order is issued 
from or refused by an office constantly concerned with similar 
* Percy Ashley, Local and CeiUral Government, 10 el seg 
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problems, possessing 0 great body of accumulated experience 
on which to draw. Such an office has given scientific study to 
the results of its previous orders It knows 

An improvement was doubtless contemplated in the Act of 
1899 that made a sweeping change in the procedure in regard 
to private legislation for Scotland. This act substituted Pro- 
visional Orders for Private Bills, but modified the English sys- 
tem by giving the task of inquiry to a committee of members of 
Parliament or unofficial persons, instead of to a department. 
If a proposal relates only to Scotland, does not raise large ques- 
tions of pohey, and is not of great magnitude, procedure is to 
be by Provisional Order. If there is no opposition, the Secretary 
for Scotland may grant the order with or without inquiry, as 
he sees fit. If there is opposition, the proposal is referred to a 
committee drawn from a body of Commissioners consisting of 
fifteen members of each House of Parliament, and twenty other 
persons, “qualified by experience of affaire” and appointed by 
the Lord Chairman and the Chairman of Committees, in con- 
junction with the Secretary for Scotland The “extra-parlia- 
mentaiy panel” is to be drawn upon only when the necessary 
committees cannot be formed from the Parliamentary members 
of the Commission; but the requirement that the inquuy shall 
be held in Scotland causes this panel to be much used. 

A committee may recommend grant of the Order as proposed, 
or modified, or it may advise refusal. If the Secretary of State 
follows advice to refuse, there is no appeal, if he grants the Order, 
he mtroduces a Confirmation Bill in the next session of Parlia- 
ment, which of course is open to contest. It will be seen that 
this plan does not leave the inquiry (and practically the decision) 
solely to the permanent officials of a Government department. 
Such a bdl is very rarely opposed and almost invariably it 
passes through all the stages with great rapidity. Provisional 
orders have almost entirely supplanted private bills in Scotland, 
and are gradually superseding them m England ‘ 

In this field Orders m Council are now employed only to give 
a departmental order more than departmental authority.® In 
such matters as, for example, the regulatmg of trade, commerce, 
and even private Me m time of war, use contmues of prerogative 

* G F Campion, An Iniroductwn to the Profcdurc of the House of Commons^ 
281 Percy .\shloy, Local and Central Goiermnent, .JJo 

> John WUlia, The Parhamentary Powers of Government DeparlmerUs, 17. 
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Orders in Council, being what is left of the onginal sovereign 
power of the Crown to legislate without the authority of the 
Houses of Parliament. 

The provisional order S3rstem has succeeded because in mat- 
ters of detail Parliament has been so willing to accept the orders 
that petitioners deem it useless to press any but really weighty 
objections. It is rare that any order is stricken from a Provi- 
sional Orders Confirmation Act. Indeed m the course of foity 
years only about thirty-five out of nearly four thousand Pro- 
visional Orders, less than one per cent were rejected by Parlia- 
ment. 

Of course the system has not developed without protest. 
For example, a writer in the Saturday Review, May 7, 1870, 
showed the traditional attitude of the ultra-conservative. “No 
modem innovation,” he declared, “needs to be watched with 
more jealousy than the practice of delegating the authority of 
Parliament (even in small and local matters), with no better 
check than the chance that some unusually vigilant legislator 
may move an address to reject the scheme of law before it has 
had time to mature into an indefeasible enactment The whole 
scope and genius of our legislative system is to afford by the 
forms of Parliament every possible security that no law shall 
be made which has not been dehberately and repeatedly affirmed 
in all its details, and it would be alien to the essence of fiee 
government to substitute for this a system in which the relations 
of the Crown and Parliament should be reversed ” Experience 
gave the practical answer to such fears No disastrous results 
followed. 

On the other hand, the gam in convenience was palpable It 
was found that much of the work taken from Parliament was 
done more economically and efficiently than before. “The 
legislature obtained the concurrent advantage of relief from 
embarrassing functions of no general interest, and was able to 
devote the tune, which it thus saved, to other and more com- 
prehensive duties ” ^ The balance of benefit became so clear 
that Cecil T Carr asseited “No one who looks at a collection 
of the annual output of delegated legislation can seriously pro- 
pose that Parliament should now cancel the concession of legis- 
lative power and should undertake for the future under its own 
direct authonty all the legislative activities winch at present 

* Speneor Walpole, The Electorate and the Leaislahire, 133 
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are left to His Majesty in Council or the various public de- 
partments.” 

Nevertheless criticism contmued, ripening into a storm of 
protest in both Houses m the spring of 1929, largely because 
there had been inserted in vanous Acts the words “to remove 
difficulties,” which gave the Government power to modify 
the Act as experience with it might from time to time show to 
be desirable. In that year also the Lord Chief Justice, Lord 
Hewart of Bury, wrote a book. “The New Despotism,” \igor- 
ously attacking the system, especially in its relation to the 
courts, thus adding fuel to the flames. As a result of the outcry 
there was appointed a Committee on Ministers’ Powers, con- 
sisting of seventeen distinguished men and women experienced 
in pubhc affairs. Its report, in April, 1932, may be accepted as 
authoritative.* 

In support of its conclusion that “the system of delegated 
legislation is both legitimate and constitutionally desirable for 
certain purposes,” it gave reasons that may be summarized as 
follows, pressure on pailiamentaiy time, technicality of subject 
matter (“cannot be effectively discussed in Parliament”); 
unforseen contingencies, flexibility (constant adaptation to un- 
known future conditions without the necessity of amending 
legislation), opportunity for experunent, meetmg emergency 
needs 

As ground for objection the committee recognized* skeleton 
legislation, resulting m a serious invasion of the sphere of Parlia- 
ment by the Executive, inadequate scrutiny in Parliament; 
the rights of the subject (who may be deprived of protection 
by the courts against harsh or unreasonable action by the 
Executive), loosely defined powers, difficulty of securing fuU 
pubhcity, difficulty of obtaming redress, volume, leadmg to 
widespread distrust of the machinery of government, and ac- 
tually endangenng cmc and personal liberties. 

The committee found that legislative powers were delegated 
freely by Parliament without members fully realizing what was 
being done, and that there was no automatic machinery for 
effective scrutiny by Parliament as a whole of regulations sub- 
mitted It recommended a standing committee of each House 
to scrutinize eveiy bill proposing to confer legislative powers on 
Ministers and every regulation laid before the House, the 

1 Sessional Papers, 1031-32, vol 12, Cmd 4000 
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purpose not being to go into the merits, but to inform. Also 
the committee stressed the importance of clearly defining the 
powers granted What the system lacks, the committee thought, 
IS coherence and uniformity m operation. Its defects are the 
inevitable consequence of its haphazard evolution “For the 
most part the dangers are potential rather than actual, and the 
problem which the critics raise is essentially one of devismg 
the best safeguards.” 

Miss Ellen Wilkinson, a member of the Committee, added to 
its report a “Note” that showed judicious conclusion from her 
own expenence in the House of Commons and that might well 
be weighed by anyone hoping to better American methods. 
“Parhament,” said Miss WiUanson, “can only deal really 
effectively with the principle and general plan of proposed legis- 
lation The details should be left to the experts This would 
make it possible for the House of Commons to discuss thoroughly 
and intelligently the broad outlmes and enable a more real con- 
trol over the Executive to be exercised than can possibly be the 
case when Parliament becomes an obstacle race, the sole duty 
of the Opposition being to provide the hedges and ditches on the 
course. In my view it would be better if the Committee stage 
of a Bill, as we now understand it, did not come before Parlia- 
ment at all If a second readmg debate settled the general 
pnnciples and approved the plan, the draft could be handed 
over to the exports to settle the details within that framework, 
the House giving a further general consideration to it, to see 
that this has been done. Such a procedure would cut out mere 
obstruction, and secure that the Bill really expressed what 
Parhament intended should be enacted. It would prevent ama- 
teur amendments being rushed into a Bill, perhaps by one of 
those emotional waves to which the House of Commons is 
notoriously subject, and which often cause lengthy and bitter 
litigation when the Act is put into operation ” 

In a further “Note” another member of the committee. 
Professor Harold J. Laski, well known as a profound student 
of political science, said he was in complete agreement with 
Miss Wilkinson’s emphasis upon the desirability of delegated 
legislation. 

The concentration of parliamentary tune and energy on the 
important problems is the advantage that ought to appeal most 
to American intelligence A list of the English statutes of 1786 
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shows 160 so-called public acts, and GO so-called private acts, 
with half the public acts really of a petty local character In 
1916, despite the huge growth of the Empire and the great ex- 
tension of the range of governmental activities, the Public 
General Acts numbered only 71, and the Local and Piivate Acts 
(including Public Acts of a Local character) were of just the 
same number. Compare the total, 142, with the product of the 
General Court of Massachusetts in the same year, the legislation 
for a State with a population less than one per cent of that 
of Great Britam The Massachusetts figures were, according 
to the official classification, of General Acts, 308, of Special Acts, 
374, of Resolves, 164; total, 846. 

The figures of the Massachusetts classification are misleading 
As a matter of fact many of the statutes printed as General Acts 
would come under a legitimate appheation of the Statutory or 
Provisional Order system It would be no exaggeration to say 
that not one in ten of the measures enacted ought to have en- 
gaged the attention of 280 lawmakers, and if their attention 
could have been concentrated on four-score measures of real 
public importance, far better results would have been secured, 
to say nothing of the possibihty that much useful work neces- 
sarily postponed would have been accomplished. 

To the advantages that were found in England by the Com- 
mittee on Mmisters’ Powers, experience with American legis- 
lative bodies would add that of escape from partisan conflict 
over details. This appears m committee rooms much less often 
than IS supposed, but on the floor of House or Senate, where 
votes may be prompted by pohtical loyalty to or enmity toward 
the proponent of an amendment, unfortunate results in matter 
of detail may follow 

Also should be taken into account the value of opportunity 
to perfect a statute without waitmg to go through the slow and 
uncertain process of amendment by a legislature. Few are the 
statutes tliat put to the test do not develop minor weaknesses 
No small part of the tune of legislative sessions is now devoted 
to their corrections. Many otheis would keep the machinery 
of government from creaking so much if the engineers were 
allowed to tighten a bolt here or loosen a nut there 

To the English disadvantages enumerated, an Amencan might 
add the danger from lack of harmony and consistency where 
separate, independent agencies are at work. This danger be- 
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came conspicuous when what was known as the New Deal went 
into operation in 1933 For instance, part of its forces, with the 
producer in mind, had for their prime object the raising of 
prices; another part, with the consumer in mind, strove to keep 
prices from rising There was no uniformity in the hundreds 
of codes, the rules and regulations, that were to be in effect the 
laws for industries. Some were drastic, some were weak. Some 
had penalties more severe than others Some were long, some 
were short. In many other directions conflicts of judgment and 
decision appeared, because of lack of co-ordmation. Had this 
all been done by one lawmaking body, confusion might have 
been escaped It could not have been done by any lawm ak ing 
body we have to-day The recourse? A small central body of 
administrative lawmakers to co-ordmate and control all ad- 
ministrative lawmaking 

Another disadvantage argued is of kindred nature — lack of 
balance In Congress and the State Legislatures each committee 
naturally thinks the activities with which it is concerned to be 
of superior importance The House and Senate are expected 
to have some sense of proportion That cannot be expected of 
administrative officials This want also could at least in some 
measure be met by a central administrative authority. 

Possible abuse of power is feared by some Toward this Lord 
Hewart duected the greater part of his cnticism in “The New 
Despotism,” arguing that English administrators were usurping 
the powers of the judiciary. With us the situation is different, 
for our written Constitutions make undisputed the right of the 
citizen to take his grievance into court. Evidence of this in 
plenty was given by the number of cases brought there after 
the National Industry Recovery Act got underway. Of course 
it means unfortunate expense and delay, but the fact that m 
the end the rights of the citizen will be protected is of itself 
enough to make administrators cautious. 

The argument that vesting quasi-legislative powers in admin- 
istrative officials sets up a temptation to official corruption and 
extortion has been well met by Professor John Dickinson, in 
the course of an admirable and exhaustive address ‘ He says 
rightly it is hard to see how this danger is any greater than in 
the case of powers necessarily invested in such officials to enable 
them to perform duties of law enforcement Opportunities for 

* Amencan Bar Association Journal, October, 1931. 
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corruption and extortion exist wherever powers of any kind are 
vested in officials, but unless officials arc vested with power of 
some kind, there is no excuse for their existence The only way 
to eliminate completely the temptation and opportumty to abuse 
an office is to abolish the office. 

In pnnciple the idea of delegatmg rulemaking power, whether 
m full or subject to confirmation, is already at work here. Jus- 
tice Holmes, dissenting in Sprmger v. Philippine Islands, 277 
U S 189 (1928), pointed out that Congress has established the 
Interstate Commerce Commission, which docs legislative, judi- 
cial, and executive acts, only softened by a quasi , makes legula- 
tions (Intermountain Rate cases, 244 US 476, 486) , issues 
reparation orders, and performs executive functions in connec- 
tion inth Safety Appliance Acts, Boiler Inspection Acts, etc 
Congress has made effective excureions in the other direction 
“We do not and cannot,” said the Justice, “carry out the dis- 
tmction between legislative and executive action with mathe- 
matical precision and divide the branches into watertight com- 
partments, were it ever so dcsnable to do so, which I am far 
from believing that it is, or that the Constitution requires ” In 
this Justice Brandcis concurred 

There might have been added the fact that the President is 
empowered to make rules for the Patent Office, the customs, 
mtemal revenue, consular, and civil services, and possibly other 
activities 

Years before the depression that began in 1929 made the 
problem acute, Elihu Root, one of our wisest, delivering the 
presidential address to the American Bar Association, recog- 
nized the imperative and the inevitable. After summarizing the 
agencies at work in the United States in the twentieth century, 
he went on to say “Before these agencies the old doctnne pro- 
hibiting the delegation of legislative powers has virtually retired 
from the field and given up the fight. There will be no with- 
drawal from these experiments We shall go on , we shall expand 
them, whether we approve theoretically or not, because such 
agencies furnish protection to nghts, and obstacles to wrong- 
doing, which under our new social and industrial conditions can- 
not be practically accomplished by the old and simple procedure 
of legidatures and courts as in the last generation.” 

If the increase in the complexity of social relations calls for 
more delegation of legislative powers, if the circumstances of a 
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great depression make such delegation exigent, should there be 
no limit? More timely, is there now no limit? Are we who be- 
lieve there should and must be more delegation, consistent in 
our criticism of much that has been done m this particular since 
Franklin D Roosevelt became President? Most assuredly. 
Our complaint is that delegations have gone beyond constitu- 
tional authority While there is a twilight zone within which 
junsts dispute, yet as there are delegations beyond question, so 
there are delegations manifestly beyond constitutional power. 
Chief Justice Hughes said in the “Hot Oil” eases * that in every 
case in which the question has been raised, the Supreme Court 
has recognized there are limits of delegation which there is no 
constitutional authority to transcend We who demur believe 
those limits were passed when Congress delegated to the Presi- 
dent, the President delegated to subordinate officials, and they 
in turn delegated to groups of business men, the power to make 
rules for violation of iiliich a citizen could be fined or sent to 
jail Furthermore, we believe the men who wrote the Federal 
Constitution never dreamed of such a delegation of power as 
that winch took place n hen Congress, with only the broadest of 
limitations, entiustod to one man, the President, expenditure of 
nearly five billion dollars We behove that Congress had no 
right to authorize the President to alter the weight of the gold 
dollar, involving a duty that through nearly a century and a 
half had been supposed to be that of Congress itself, a duty 
more importantly affecting the economic life of the country than 
any other, a duty involving issues upon which one presidential 
campaign had been fought, a duty specifically imposed upon 
Congress itseff by the words of the Constitution. 

No question is to be here raised of the wisdom of these things 
in themselves or of the course of the President in exercising the 
authority entrusted to him The charge here is that the delega- 
tions went beyond the spint of our frame of government The 
courts will determine if they went beyond its letter. Oui fathers 
meant to protect our people from arbitrary one-man power. 
They meant to have representatives of the people in Congre.ss 
assembled determine all matters of public policy Under the 
Constitution they framed to these ends, our country has been 
well governed Its institutions merit our respect. Its Constitu- 
tion deserves our observance. 

* Cited sujtra 


CHAPTER XVIII 

SPECIAL LEGISLATION 

If it were permitted to speak lightly of senous things, one 
would be tempted to ask in imitation of an ancient conundrum 
— “When 13 a law not a law?” There would be more truth than 
jest in the answer — “When it is private, local, or special ” 

Those who define a law as a rule of conduct, will find it hard 
to reconcile their definition with the fact that more than half 
the measures enacted by the lawmaking bodies of the United 
States are not rules at all, but exceptions to rules. The paradox 
can be escaped only by argumg that a rule may be a mandate 
for either general or individual observance, which is true enough, 
but not the conception that first comes to mind when we think 
of laws 

This distinction between rules and exceptions to rules is no 
more matter of casuistry, interesting only to quibblcrs It has 
become of grave practical importance In Parliament it divides 
the work into two classes handled by quite different methods. 
In this country it has led to constitutional provisions that have 
brought innumerable contentions to the courts, unending per- 
plexities to legislatures, have wrought much hardship and little 
good, but at least possess the merit of gropings toward solving a 
problem of great consequence to the common welfare. It is 
worth while to study this problem with some care. 

At the outset embarrassment and uncertainties come because 
of the inadequacy of language Differences of definition threaten 
unity of understanding, and in part these exist because of the 
lack of proper words. For instance, Blackstone defines a “gen- 
eral or public act” as “a univereal rule that regards the whole 
country”; and says that “special or private acts are rather ex- 
ceptions than rules, being those which only operate upon particu- 
lar persons and private concerns ” Note that he seems to treat 
“general” and "public" as synonymous, “special” and “pri- 
vate” as synonymous Yet in each case usage frequently dis- 
criminates. Since his time the tendency in England has been to 
drop “general” and “special” m the description of laws, with 
the result that the word “private” is applied to many bills not 
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private at all, in the ordinary acceptance of the word May 
showed the inaccuracy of the term when he defined a private bill 
as one that is for the particular mterest or benefit of some person 
or persons, whether an individual or a number of individuals, a 
pubhc company or corporation, a parish, city, county, or other 
locahty having not a legal but a popular name only. This was 
an improvement on Blackstone, yet is open to criticism because 
it does not reach exceptions to general rules that are distinctly 
not to the interest or benefit of all the persons concerned, but 
quite the contrary 

Ilbcrt met this difficulty by ignonng the question of benefit 
and harm when he said “The object of a pnvate bill is, not to 
alter the general law of the country, but to alter the law relating 
to some particular locahty, or to confer rights on or relieve from 
liability some particular person or persons ” ^ 

This was happier than his phrasing m “ Legislative Methods ” 
where he averred (p. 28 ) that “a public bill is introduced as a 
measure of public policy in which the whole community is intei- 
csted,” and “a private bill is a measure for the interest of some 
person or class of persons.” Such definitions appear to assume 
that laws may be properly made which benefit individuals re- 
gardless of whether they benefit or hurt the community as a 
whole The assumption that many laws are in fact thus made, 
lies at the root of some of the most harmful thinking of the time. 
It has given to the phrase “special legislation” an implication 
that rouses unreasoning wrath, and brings undeserved odium 
on many an effort of great value to the community Of course 
the right conception of law does not recogmze as justifiable any 
statute that does not somehow, even though to but minute de- 
gree advance the general welfare, and were there no such justifi- 
cation, few if any so-called private laws ought ever to be 
enacted 

Because a law directly affects but a few persons, perhaps only 
one person, the designation “pnvate” seems not wholly inap- 
propriate and hence the attempt to make its use a matter of 
numbers The trouble with this is that a law affecting appar- 
ently only one individual may by establishing a new policy be- 
come of the broadest pubhc concern, on the other hand a law 
seeming to apply to everybody may find very few persons so 
situated as to be affected by it measurably. 

* C P Ilbert, Parliament, 85 
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Still more inaccurate is the terminology if the differentiation 
IS made geographically There is nothing private about the 
affairs of a county, a city, or any other locality It is absurd to 
call laws relating to a fraction “private” merely because laws 
relating to the whole aic “pubhc ” Yet if a usage serves its 
purpose, the fact that it is absurd is of little consequence, and 
nothing IS to be gained by ridiculing the ordinary speech of 
England in which bills of the local class are spoken of as “pri- 
vate ” Officially there is more precision, for in the yearly edi- 
tions of the Statutes, division is made into Pubhc General Acts, 
Public Acts of a Local Character, Local Acts, and Private Acts. 

“With us the confusion of terms has taken a different direction. 
We have used “private” and “special” indiscriminately, with 
“local” as a sort of explanatory sub-title Were it possible to 
ordain the use of language (which it is not), a benevolent despot 
might well tiy to secure that general-special (or general-local) be 
determined by territorial extent, pubhe-pnvate, by subject mat- 
ter Lacking acceptance of such a classification, Ameiicans may 
go on thinking that their use of “special” is better than the 
English “private” to cover everything not “general”; and may 
justify their tendency to use “public” for laws applying indis- 
criminately to all the members of a community 
Congress, however, has borrowed the English word. The 
United States Statutes say that “the term ‘pnvate bill’ shall be 
construed to mean all bills for the relief of pnvate parties, bills 
granting pensions, bills removing political disabilities, and biUs 
for the survey of rivers and harbors ” * By Congressional prac- 
tice a bill general in its enactments, though for the benefit of an 
individual oi a corporation, is not a pnvate bill To be a piivate 
bill, it must not be general in its enactments, but must show on 
its face that it is for the particular mterest or benefit of a person 
or persons. A pension bill for the relief of a soldier’s widow is a 
private bill, but a bill granting pensions to such persons as a 
class, instead of as individuals, is a public bill. Yet a bill pen- 
sioning a battalion cf volunteers has been held to be a private 
bill For further illustration of the hair-splitting the subject 
produces, take the fact that bills for the payment of money to 
counties or cities are held to be pnvate, while like bills for the 
benefit of States or Terntones are held to be public 
The Supreme Courts have contnbuted to the confusion. In 

1 U. S Code, p 142S, see 1S9 
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Unity V. Burrage (103 U S 447, 1880) an act validating elections 
by the people of Macon County, 111 , on issuing bonds of the 
county in aid of certain railroad companies, was held to be a 
pubhc act. In State ex rel Cothren v McLean (9 Wis. 279, 
1859) it was held that a law providing for the location of a county 
seat IS a general law. 

“In this country,” said the United States court, “the disposi- 
tion has been on the whole to enlarge the limits of this class of 
pubhc acts, and to bring within it all enactments of a general 
character, or which in any way affect the community at large ” 
But is it easy to imagine any measure whatever that a Legisla- 
ture might properly enact, which would not “in any way affect 
the community at large’” 

Decisions are on more solid ground when they emphasize 
“class” as the test. Thus take three Pennsylvania expressions: 
“A statute which relates to persons or things as a class is a gen- 
eral law, while a statute wluch relates to particular persons or 
things of a class is special ” ^ “A law which does not exclude 
any one from a class, and applies to all the ipembers of the class 
equally, is general ” * “The converse is also true that a law 
wluch does permanently exclude any one from the class must be 
special ” ^ Yet while in Pennsylvania it is held that there must 
be one system of government for all cities of the same class, in 
New Jersey there may be many systems as to one or many par- 
ticulars, and each city may choose the system it prefers, though 
in both States the restrictions are practically the same. 

These perplexities are not cited in the hope of aiding the 
reader to any clear conclusion, for that can hardly be asked 
where courts and Legislatures differ so widely. The chief pur- 
pose here is to show one of the defects inevitable in all attempts 
to delunit various kinds of enactments If, however, anybody 
seeks a working hypothesis that shall approach general accept- 
ance, ho cannot do better than take the definitions reached in 
summary by a specialist who wrote a book on the matter, citing 
and stud 3 ang innumerable cases. “It may be said in bnef,” con- 
cludes C. C. Binney, “that: — (1) A general law is one which 
apphes to and operates uniformly upon all members of any class 
of persons, places, or things, requirmg legislation peculiar to 

‘ Wheeler v Phila , 77 Pa 33S (1875). 

* Lloyd V Smith, 176 Pa 213 (1S90) 

’ Blankenburg r Black, 200 Pa 629 (1901). 
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itself in the matter covered by the law. (2) A special law is one 
which relates either to particular persons, places, or things, or to 
persons, places, or things which, though not particularized, are 
separated, by any method of selection, from the whole class to 
which the law might, but for such limitation, be applicable 
(3) A local law is one whose operation is confined within territo- 
rial limits other than those of the whole State or any properly 
constituted class of localities therem ” * 

With this may usefully be coupled a clarifying illustration by 
Professor Reinsch. “A law prescribing certain safeguards to be 
observed by physicians in surgical operations would be a general 
statute,” he says, because “it deals with all persons who may 
undertake such operations, or if looked upon as applying to sur- 
geons only, it applies to them as a class engaged in some par- 
ticular profession. On the other hand, an act is local or special 
M hen it applies only to a specific locality, or to a group of per- 
sons, who do not really form a separate class as far as the subject 
matter of the special law m question is concerned An act ex- 
empting all physicians from the payment of taxes would be con- 
sidered a special act, because though they are distinguished 
from other citizens in matters of their profession, this distinction 
has no bearing upon the general duty of paying taxes.” ^ 

Only two of our States have put clear definition into a Consti- 
tution. New York in 1894, after creating three classes of cities 
by population, went on to say “Laws relating to the property, 
affairs of government of cities, and the several departments 
thereof, are divided into general and special city laws, general 
city laws are those which relate to all the cities of one or more 
classes, special city laws are those which relate to a single city, 
or to less than all the cities of a class Special city laws shall not 
be passed except in conformity with the provisions of this section.” 

Alabama in 1901 defined as follows “A general law within the 
moaning of this article is a law which applies to the whole State: 
a local law is a law which applies to any political subdivision or 
subdivisions of the State less than the whole; a special or private 
law within the meaning of this article is one which applies to an 
mdividual, association, or corporation.” 

The practical importance of the distinctions that have been 
attempted has been long in developing. Indeed it goes back to 

‘ Restrictions Upon Local and Special Legislation in the U S ^ 25 . 

^ American Lcjislalures, 148 
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the very origins of Parliament, when the redress of gnevances 
was made the condition upon which the agents of the counties 
and boroughs granted money to the King In those days he was 
the only source of privilege, and until the courts worked out 
their scope, he was the frequent source of justice. The petitions 
presented in the Parhaments of Edward I, the earliest corre- 
sponding to the Parliament of to-day, were practically all what 
would now in England be called private bills. Of the five hun- 
dred presented at the Parliament of 1305, only five dealt with 
matters of public concern, and throe of these affected feudal 
tenants-m-chief alone The great mass consisted of individual 
requests for royal favor, or for legal relief, or for redress of 
private wrongs, and they called for no common action among 
the petitioners ' 

It was long the case that if a man could not enforce his rights 
in the couits of Common Law, he had to petition somebody for 
redress He may have tuined to the Crown, or the Crown in 
Chancery, or the Crown in Council. Sometimes he addressed 
the King, Lords, and Commons, sometimes the Lords and 
Commons. Anson says the petitions from which puvate bill 
legislation takes its origin were those that it became the practice 
m the reign of Henry IV to address to Parliament, or to the 
Lords, or to the Commons “ 

Hallam traces the source a little differently He thinks it was 
in the first years of Henry V that the Commons began to e.vert 
themselves with the petitions of individuals to the Lords or 
Council. “Many of the requests,” he says, “were such as could 
not be granted without transcending the boundaries of law. A 
j'ust inquietude as to the encroachments of the King’s Council 
had long been manifested by the Commons, and finding remon- 
strances ineffectual, they took measures for preventing such 
usurpations of legislative power by introducing their own con- 
sent to pnvate petitions These were now presented by the 
hands of the Commons, and m very many instances passed in 
the form of statutes with the express assent of all paits of the 
legislature. Such was the origin of private bills, which occupy 
the greater part of the rolls m Henry V’s and Henry Vi’s 
Parhament." ® 

• A F. Pollard, The Evolution of Parliament, 117 

* Sir W R Anson, Law and Custom of the Constitution, i, 262. 

' Middle Ages, pt. iii, ch viii 
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Part of the grievances for which redress was thus sought, rose 
from inequitable dealings between man and man, others sprang 
from the administrative operations of government. Presently 
the development of the chancery tribunals took care of most of 
the cases of equity between individuals Under the Stuarts it 
became clear that Parliament did not furnish the best resource 
for correcting the minor defects of administration, and these too 
were turned over to the courts or met by better local organiza- 
tion. This left to Parliament only the grievances of an extraor- 
dinary character, for which the natural remedy was something 
more like a genuine law than hke what had been in essence a 
judgment At the same time there came more and more requests 
for special privileges, not shared by the whole nation. Up to the 
end of the 18th century the topics were chiefly personal, such as 
divorce, naturahzation, and tlie like. Half a century later they 
had become in the main local or parochial Now they are for the 
most part of wide importance, concerning the quasi-public 
affairs that are the charactenstic of the time. 

From the outset the class of bills that thus grew, was techni- 
cally discriminated by the form of the King’s assent. In the case 
of a public bill, his approval was given by the phrase — “Lc Roi 
le vcult” , but to a private bill he replied — “Soit fait comme il 
est desird ” No distinction was made in the Statute Book untd 
1798, but since that time local and personal Acts have not ap- 
peared in full therein Their titles are earmarked with Roman 
numerals, the Arabic numbers being used for Public Acts The 
need of distinguishing is of importance in legal proceedings, for 
the courts are bound to take judicial cognizance of Public Acts, 
but not of Private Acts unless they are formally stated in the 
pleadings Formerly this often brought in issue whether an Act 
was Pubhc or Private, but the difficulty of determining was 
ended by the passage in 1850 of Lord Brougham’s Act, providing 
that all Acts are to be deemed pubhc unless they contain an 
express declaration to the contrary. Since then the distinction 
has been chiefly of consequence by reason of the difference in 
the parliamentaiy handhng of Public and Private Bills. 

In Colonial America 

In the assemblies of colonial America no sharp line was drawn 
between public and pnvate bills They were printed indis- 
criminately in the statute book, and indeed it was not uncom- 
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mon for part of a statute to be general and part special. The 
colonists must have known of the technical difference long famil- 
iar in England as attested by the two ways of giving the King’s 
assent. They were, however, working at the start under the 
conditions of trading companies, and most of their early lavs 
were little more than rules and regulations — were ordinances 
rather than statutes Yet here and there may be found attempts 
to discriminate Very early in Massachusetts Bay it was ordered 
(March 12, 1637-38) that “at every Generali Court (the Court 
being called) there shalbee a committe first chosen out to hear & 
determine of all particuler petitions & suites, & of other private 
business, unless the committe so chosen shall see it meete to 
bring the cause to the whole Courte.” ^ 

Notice that this committee was to determine the matter un- 
less it saw fit to report to the full Court. Knowledge of what 
happened under such a plan would be of as much value as inter- 
est, but we must content ourselves with the inference that the 
plan was found unworkable, for no trace of it appears m our 
institutions to-day Undoubtedly most of the matters involved 
wore appropriate for judicial proceedings and came soon to be 
adequately cared for by the trial courts that developed 

The colonial assembly, however, long continued to be the 
court to grant relief wdien the ordinary tribunals were without 
jurisdiction If a petition for such relief was presented, a writ 
served by the sheriff summoned the adverse parties to the capi- 
tal on a given day of the session, and the forms of ordinary litiga- 
tion were further followed by taxing the costs against the losing 
party, and collecting them on execution A Connecticut statute 
says, referring back to legislative action on the subject m 1698, 
1715, 1833, and 1849. “Every petition to the general assembly 
of an adversary nature shall be accompanied ivith a citation to 
the adverse party to appear on the second day of the session, 
and be returned to the secretary on or before the first day of said 
session . No other petition for action affecting private inter- 
ests only shall be heard, unless returned to the secretary and 
docketed by him by the eighth day of the session " 

By the early part of the 18th century, the volume of pnvate 
legislation had become so considerable as to seem to the home 
government a matter calhng for strict regulation. Many of the 
measures affected legal rights that ought to be safeguarded, 

^ Records of the Colony of the Massathusf^ts Bay in Kew England, i, 223 
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Persons mentioned in the bills needed no special protection, but 
the Board of Trade found it necessary to insist that every biU of 
this class should contain a “saving clause” piotcctmg the nghts 
of aU persons not mentioned m the acts, as well as those of the 
Crown In 1719 the Board went so far as to propose that no 
private act passed in America should be in force until it had 
been confirmed by His Majesty. Provision also was made for 
proper publicity in such proceedings. Here, for instance, are the 
instructions to Governor WiDiam Tryon of New York in 1771: 
“It IS likewise our will and pleasure that you do not give your 
assent to any private act until proof be made before you in coun- 
cil and entered in the council books that public notification 
thereof was made of the party’s intention to apply for such Act 
in the several parish churches where the premises in question he 
for three Sundays at least successively before any such act 
shall be brought into the Assembly, and that a certificate under 
your hand be transmitted with and annexed to every such 
private act, signifying that the same has passed through all 
the forms above mentioned.” 

Growth of Evils 

The failure to develop m the colonial period any general 
system for the treatment of special, local, and private legislation, 
particularly local legislation, permitted the growth of evils 
that became serious after the organization of the States, and 
ever since have vexed all American legislatures, bemg mdecd 
among the prime causes for such ineflhciency as they dis- 
close. 

The first of these evils to become conspicuous was that of 
distorting the conception of a legislator’s duty, leadmg him 
to think the advancement of local interests his chief concern. 
When the adoption of the Federal Constitution was pending, 
Madison said m “The Federahst” (No. 46): “Everyone knows 
that a great proportion of the errors committed by the State 
legislatures proceeds from a disposition to sacrifice the compre- 
hensive and permanent interest of the State to the particular 
and separate views of the counties or districts m which they 
reside.” A generation later we find a delegate to the Convention 
that framed the Constitution of Maine, Ezekiel Wilhams of 
Portland, describing the evil graphically when speaking of the 
Massachusetts Legislature, in which Maine had shared for 
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scores of years. “The members being paid by their respective 
towns,” he said, “and being but scantily paid, consult their own 
convenience — attend when they can as well as not; and no 
longer than their towns are w illmg to pay them. Hence the towns 
and their Representatives are habituated to consider it no part of 
their duty to attend to anything like general legislation. The 
Representative is expected to attend as a kind of agent for the 
town, to effect local objects altogether. Plence it has happened 
that the wealthy towns, that are able and willing to support 
their Representatives the whole term, have exercised the whole 
power of general legislation.” 

Seventy-five years and more afterward, Francis C. Lowell 
in discussing the “Legislative Shortcomings of the Massa- 
chusetts General Court,” * found the local anxieties of the legis- 
lator still uppermost, for he placed as first of the two objects 
the individual member generally has in view, the securing of the 
passage, or more rarely the defeat, of some legislative measure 
of only local unportance — a measure in which his constituents 
or friends may be deeply concerned, though it is of very shght 
unportance to the Commonwealth at large “Occasionally, but 
not often, this measm’e is an miqmtous job. Usually the member 
has no pecuniary interest in it, and often it is little more than a 
matter of legislative routine. Even when it is unwise, it is 
ficquently nothing worse than a piece of foolish legislative 
fussiness, or perhaps it was devised to meet some local demand, 
and IS objectionable only because of the bad precedent it es- 
tabhshes The second object which the average member of 
the Legislature proposes to himself is a fair and impartial vote 
upon the measures submitted to him.” 

The criticism is not pecuhar to Massachusetts. It extends to 
every State in the Union Bryce’s conclusion as to the American 
legislator is that “his first and main duty is to get the most he 
can for his constituency out of the State treasury, or by means 
of State legislation No appeal to the general interests would 
have weight with hun against the mterests of that spot ” 

Two eminent citizens of Now York have in our tune brought 
to the same accusation a wealth of experience and a depth of 
sagacity that demands and secures for their words the greatest 
respect. In his second message to the New York Legislature, 
January, 18SI, Grover Cleveland, then Governor, attacking 
* Atlantic Monihlj, March, 1397 
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special legislation as an evil having a most pernicious effect in 
legislation, declared that every consideration of expediency, as 
well as the language and evident intent of the Constitution, 
dictated the exclusion of such matters from legislative considera- 
tion. “In many cases,” he averred, “no better excuse exists 
for the presentation of such bills than the dignity and force 
which are supposed to be gamed for their objects by legal enact- 
ment, the saving of expense and trouble to those interested in 
their purposes, and the local notoriety and popularity sought by 
the legislators having them m charge ” 

Seven years later, with experience ripened by his observations 
as President, Mr Cleveland renewed the attack in a speech to 
the Commercial Club of Providence. “The people have a nght 
to claim from their representatives their best care and attention 
to the great subjects of legislation in which the entire country 
IS interested This is denied them if their representatives take 
their seats burdened with private bills, in which their immediate 
neighbors are exclusively interested, and which they feel they 
must be diligent in advancing, if they would secure their con- 
tinuance in public life. They are thus led by the exigencies of 
the situation as they view it, not only to the support of pnvate 
bills of questionable propriety, but to a neglect of a study and 
understanding of the important questions mvol. ed in general 
legislation.” ^ 

Ehhu Root was yet more caustic in his valedictory address 
to the New York Constitutional Convention of 1915 “We found 
that the Legislature of the State had dechned m public esteem, 
and that the majority of members of the Legislature were oc- 
cupying themselves chiefly m the promotion of piivate and local 
bills, of special interests, with which they came to Albany, 
private and local interests upon which apparently their re- 
elections to their positions depended, and which made them 
cowards and demoralized the whole body.” ® 

It is true that special bills make cowards of some men, perhaps 
of many men. My own observation, however, inclines me to 
think that dereliction of duty in this regard is usually due to 
misconception of duty. It is within bounds to say that the 
greater part of American legislators honestly think their first 
obligation is to their constituents. They view themselves 

^ Wr%tinfj8 and Speeches of Grover Cleveland, 176. 

* New York Constitutional Convonfaon of 1915, Record^ 4458, 
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precisely in the actual character of the earliest Representatives 
both in England and Amenca — as agents delegated to speak 
for those who send them, with the mterests of their principals 
uppermost The cowardice is that of the smaller number who 
are conscious that this is the wrong conception and dare not 
risk their chance of further usefulness by living up to what in 
their hearts they know to be the right rule of action When 
you realize that every man who puts foremost the common 
welfare of State and Nation, and yet survives in American public 
life, IS a man who has miraculously escaped rum at the hands of 
the people, you may have more charity for those who now and 
then stumble The cry, “He never got anything for us,” has 
been the death knell of many a promising career. When not 
long ago a candidate for Congress from a certain New England 
district ousted a veteran legislator by charging him with being 
a supporter of “pork-barrel” legislation, it was deemed a politi- 
cal phenomenon of the first magnitude, a seven-days wonder. 
Whether it was an accident, or really an omen of happier politics 
no man can say Only of the past are we sure, and there can 
be no dispute that the record of the past tells us the American 
people have hitherto approved and supported chiefly those men 
who have thought the advantage of communities more important 
than that of State or Nation The blame for the evil that has 
followed rests on the people more than on the men who have 
said and done what the people wanted 

Nevertheless the thoughtful man knows that the pocple often 
want things they would not want if they wore rightly informed 
as to the balance of gam and loss To that end let other evils of 
special legislation be set forth. 

Turn again to Cleveland’s inaugural address The considera- 
tion of local bills, he charged, “retards the business of the session 
and occupies tune which should be devoted to better purposes ” 
Another Governor, Wilham B. Washburn of Massachusetts, 
said in his inaugural message January 8, 1874- “Much and just 
complaint is made at the length of our legislative sessions If 
we could have more general and less special legislation, ... it 
seems to me there would be a fair prospect of bnnging your 
labors to a close within a reasonable time ” Still another Massa- 
chusetts Governor, Alvan T. Fuller, vetoing in 1926,* laid the 
emphasis on cost, saying. “I do not think the citizens of Massa- 
I House Doc 1335 
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chusetts are going to continue to sit idly by and without protest 
watch this ever encroaching sjiecial legislation place burdens 
upon them, compelling many citizens to contribute towards the 
levy required for special legislation, who, from a hnancial stand- 
point, are much less able to contribute than those who receive 

it Every public servant must ask himself as to what right he 

possesses to pass legislation which will take from all the people 
their money and give it to a favored few or to a special 
group ” 

It IS needless to quote all the other Governors and other 
public men who have said substantially the same things. In- 
stead of duplicating opinions, let us observe facts 

G A Alger, writing on “Executive Aggression,” in the “At- 
lantic Monthly” for November, 1908, said that in England m 
the entire mnetcenth century there were enacted some twenty- 
one thousand special and local bills Of 25,466 acts and 1,576 
resolutions passed by Congress and by State Legislatures in 
the biennial period 1906-07, he estimated that twenty thousand 
were local laws, affecting separate cities and towns and having 
no general scope whatever, or were special bills relating to private 
interests only In 1907, substantially the entire lawmaking 
work of Parliament itself was embodied in fifty-six general 
public acts, contained in 293 printed pages. In the same year, 
the State of New York enacted 754 laws, occupymg twenty- 
five hundred pages. 

Another computer, Professor Dcaley, makes the proportion 
of special bills somewhat smaller, putting it at seven tenths, or 
for the five years before he wrote Ins book on “Our State Con- 
stitutions,” possibly three fifths In Massachusetts in the eight 
sessions from 1910 to 1917 inclusive an average of 308 special 
acts, 306 general laws, 151 resolves, and 121 appropriation bills 
were passed each year Since many of the resolves and some of 
the appropnations were special in nature, the figures probably 
harmonize with Professor Dealey’s estimate. President Caspar 
G Bacon told the Senate in his address at the opening of the 
session of 1930 that of the 443 acts and resolves passed in the 
preceding session, 212 were of either individual or local applica- 
tion. He suggested several legislative changes that would reduce 
substantially the annual grist of special bills. 

In Congress the proportion of private or local biUs is much 
greater than in the legislatures. In a typical three weeks period 
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after the opening of a session (1916) the record of bills introduced 
was: 


Private, or local, bills — 

Senate House. 

Pensions 

.. 396 

1,207 

Local improvements 

22 

94 

Clarnis 

.. 34 

103 

Changing military records 

5 

17 

Miscellaneous local bills 

45 

102 

Public, or national, biUs 

54 

556 

144 

1,667 


The public bills enacted amounted to only nine per cent of 
the total number introduced, 91 per cent were concerned with 
strictly private or local mattera^ The five Congresses from 
1923 to 1933 inclusive enacted an average of 449 pnvate bills 
each. 

It is true that these figures do not accurately desenbe the 
proportion of tune really spent on special legislation. In Con- 
gress far more tune is given to a dozen or more of big appro- 
priation bills than to all the private bills put together Yet 
even m Washington the pnvate bills do take a great deal of 
valuable time, and in the State Legislatures it is not impossible 
that they get attention in proportion to their number. When 
Caspar G Bacon was president of the Massachusetts Senate 
he said that “at least one half of the time of the Legislature is 
consumed with bills relating entirely to problems with which 
most of its members are not m the least mterested and to which 
they pay little attention ” ^ 

Perhaps vahd inference can be drawn from comparisons of 
size Recent statute books of Connecticut, Florida, North 
Carohna, Tennessee, and Texas show that their special acts 
require on the average about three times as many pages as the 
general acts. I am confident that were all special legislation 
taken out of the Massachusetts General Court, eight or ten 
committees, some of them overburdened, could be wholly dis- 
pensed with, and others greatly relieved. Possibly the session 
could be cut in two, certainly it could be shortened by six weeks 
or two months, for on the average it lasts through nearly half the 

' The New Republic, January 6, 1917 

’ United Stales Daily, March 18, 1931. 
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year. In the many States with short sessions the relief would 
result in better work on the general laws EvcryAvhere a great 
load, mostly needless and often worse, would be removed 

The importance of such a result can hardly be over-estimated. 
The ever-growing complexity of our social conditions puts an 
ever-growing stiain on our legislative processes They approach 
the breaking-point Our troubles are not due to the fact that we 
make too many laws, but that there are too many laws to be 
made. With Congress besieged at every session by more than 
twenty thousand petitioners, with a Legislature of such a State 
as Massachusetts besieged by more than two thousand, with 
the number ever-growing as industry specializes, as the domain 
of commerce expands, as progress increases the desire and 
capacity for co-operative expenditure to the common advantage, 
something must be done to adapt to new conditions lamnaking 
processes that were quite adequate to the simple needs of an 
agricultural community, but do not suffice the needs of the in- 
tricate life of today. 

The great volume of special legislation not only clogs the 
machinery of lawmaking, but also encumbers the statute-books. 
Worse, it steadily adds to the confusion of the laws Even 
eighty years ago this evil had become apparent A Committee 
on Retrenchment and Reform set it forth to the Massachusetts 
Senate in 1857 “No man,” said the report, "knows what Ins 
rights are, much less what they may be The courts are crowded 
with cases arising out of the conflict of discordant statutes. 
Heavy diafts arc made upon the tunc and patience of judges 
m the endeavor to give harmony and legal effect to these annual 
shoals of enactments which find their waj'' into the statute 
book The old and well-established principles of the common 
law become less a matter of study and of apphcation to the cases 
ever arising from new inventions in the arts and new modes of 
industry The law is degraded from its high place as a broad 
and noble science, to that of a mere system of hermeneutics — ■ 
and the people, by their very freedom m matters of legislation, 
deprive themselves of the great immunity, so wisely guaranteed 
by the Bill of Rights, that of being governed by standing laws.” 

The harmful effect on general laws, long familiar, has been 
supplemented of late by corresponding damage to administra- 
tive law. Within a generation or tuo we have built up a huge 
and complex system of public administiation, concerned with 
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many kinds of activities meant for the public welfare These 
we are entrusting for the most part to exports and specialists, 
either chosen as such or made such by experience. Special 
legislation is continually mterfenng with their programs and 
policies The Joint Special Committee on Legislative Procedure 
that reported to the Massachusetts General Court in 1915, 
dwelt on this For illustration it referred to ten special acts of 
the year before affectmg the State Highway system “These,” 
said the Committee, “were placed on our statute books without 
careful consideration as to the desirability or merits, and recom- 
mended by a committee less fitted to pass judgment than the 
commission created for the purpose and handling such questions 
continually. They are often contradictory to, interfere with, 
and generally upset, some part of the general systematic plan 
of the commission relative thereto, as for example, the building 
of certain through trunk lines between our sister States in the 
first instance, and, next in order, the building of secondary 
trunk hues and certain connecting links between thickly settled 
places on the mam thoroughfares Remembering this general 
scheme, and taking into consideration the welfare of the whole 
State, sunply shows the absurdity of some of these special acts. 
For example, chapters 78, 502, 773, and 779 of the Acts of the 
year 1914 are secondary routes which would doubtless have 
been constructed by the commission at some time, but which 
should wait for the completion of at least one through route 
firat It would seem as though, with an expcndituic of over 
$2,000,000, that the State Legislature might be spared the 
necessity of considering nearly forty separate propositions and 
imposing an additional hundred thousand dollars upon the 
State tax by the adoption of ten or a dozen of them.” ’• 

It IS also to bo charged against special legislation that it is a 
lamentably expensive way of handling matters. The annual 
cost of the legislative department in Massachusetts is in excess 
of $400,000 Something more than two thousand measures are 
introduced each year, so that if averages may fairly be taken, 
each one entails expense of two hundred dollars or so. On the 
basis of those that become law, the cost is more than twice as 
much. Of course this is not a wholly fair suggestion. A LegLS- 
lature has what a business man would call overhead charges 
that must be borne no matter what the volume of business. 

* House Doc 2S0, of 1915 
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Yet it is clear that cost increases with volume, even if not in 
the same ratio It is also clear that a great many of these 
matters could be handled at far less cost if they went where 
they belong — to the courts or to administrative agencies. 

There remains to be censured what Grover Cleveland thought 
the worst result following in the train of speeial bills Said he 
in the inaugural address that has been quoted. “Such measures, 
there are grounds to suspect, are frequently made the means of 
securing, by a promise to aid m their passage, the votes of those 
who introduce them, m favor of other and more vicious legis- 
lation.” And he repeated the accusation m his Providence 
speech: “The importance of a successful championship of these 
private bills, measured by a standard which ought not for a 
moment to be recognized, seems so vital to those liaving them 
in charge that they are easily led to barter their votes for meas- 
ures as bad as theirs or worse, m order to secure the support 
of similarly situated colleagues Thus is inaugurated a system 
called log-rolling, which comes frightfully near actual legislative 
corruption; and thus the people at large lose not only the at- 
tention to their affairs which is due to them, but are often no 
bettor than robbed of the money in the pubhc treasury.” ‘ 
Little IS to be aaded to this indictment. It need only be 
pointed out that nearly all lobbymg is due to special bdls They 
bring to the State Houses numbers of men whose mfluence 
hurts, as well as numbers of other men, sincere and disinterested, 
who in doing a public service are compelled to tax the time and 
strength of lawmakers. As the prolific source of bribery and 
corruption, special bills have done more than any other one 
thing to bring American legislatures into disrepute Tacitus, 
wilting of the later days of the Roman republic, tells us (Annals, 
III, 27): “And now laws were not made for the public only, 
but for particular men, and m the most corrupt penod of the 
Commonwealth the greatest number of laws weie made.” 
Whether special legislation was then or is now cause or result, 
or merely symptom, may be argued, but nobody can question 
that agamst it the public needs defense 
Representative W M Springer of Illinois, long active in the 
work of Congress, thought the harm so important and the 
danger so serious that from 1876 to 1890 he urged the adoption 
of an amendment to the Constitution that would effectually 
^ Wnhnga and Speeches 0 / Grover Cleveland, 175 
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prohibit the passage of special legislation ^ He Tvould have 
forbidden the granting of pensions, land, or prize money, rehef 
to any person, pajTiient of claims against the Umted States, 
except to pay the judgments of courts or commissions; and 
granting to any corporation any special or exclusive pnvilegc, 
subsidy, immunity, or franchise, lie wished Congress to be 
limited in its legislative power to the “ enactment of laws general 
m their application and effect to all sections and persons v ithm 
the jurisdiction of this Constitution ” Nine tunes he mtroduced 
a resolution to that end, but without result 

He went far beyond i\ hat pohtical opmion would yet support, 
but fortunately it is moving m that direction The tendency is 
to provide more and more by change of Constitution or of legis- 
lative rule that no special law shall be enacted where a general 
law would be practicable. However reluctantly, legislators 
are httle by little turning petty decisions over to adminstrative 
agencies. Cities are more and more entrusted to govern them- 
selves. There is gain, though it is too slow 

‘ Proposed Amendments to the Consttlxdion, M A Muamanno, 149, loO. 




CHAPTER XIX 

RESTRAINING LEGISLATURES 

The statesmen who wrote our earliest Constitutions had no 
glimpse of the particular evils m special legislation as we have 
come to know them. Their only fear was of privilege, and against 
this the only precaution they took was m the form of a declara- 
tion in some of their BiUs of Rights. Virginia set the example 
by saying m 1776: “No man or set of men are entitled to ex- 
clusive or separate emoluments or privileges from the com- 
munity, but in consideration of public services ” A few months 
later North Carolina copied this, and in one form or another it 
has been put in the Constitutions of half the States It has 
proved to be a vague generality, of little practical importance. 
Its most promising amplification has been that of Tennessee, 
which said in 1834 “The Legislature shall have no power to 
suspend any general law for the benefit of any particular in- 
dividual, nor to pass any law for the benefit of individuals in- 
consistent with the general laws of the land, nor to pass any 
law granting to any individual or individuals rights, pnvileges, 
immunities, or exemptions other than such as may be by the 
same law extended to any member of the community who may 
be able to bring liimself within the provisions of such law.” 

The original Constitutions gave the Legislatures almost a 
free hand In the conflicts with the colonial Governors, popular 
sympathy had been wholly mlh the Legislatures and when it 
came to the framing of Constitutions, the people were in no 
mood to fear harm fiom their champions. Typical of their 
confidence was the grant to the Legislature of hlassachusetts: 
“Full power and authority are hereby given and granted to 
the said general court, from time to tune to make, ordain, and 
establish, all manner of wholesome and reasonable orders, laws, 
statutes, and ordinances, directions and instructions, either 
with penalties or without ” 

Soon, in the face of abstract pronouncements against special 
privilege. Legislatures began to invite its troubles Inevitably 
the first remedy to suggest itself was that of taking away from 
the Legislature power to pass miochief-making laws. Georgia 
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seems to have been the first State to apply this remedy. In 
1789 it ordained. “The Legislature shall have no power to change 
names, nor to Legitimate poisons, nor to make or change Pre- 
cincts, nor to establish Bridges or Perries, but shall, by law, 
prescribe the manner in winch said powers shall be exercsed 
by the Superior or Inferior courts, and the privileges to be 
enjoyed ” 

Observe that this was not only an invasion of what had been 
thought the prerogative of the legislative branch of government, 
but also it was a transfer of what are really administrative 
functions, not to the executive, but to the judicial branch The 
courts have always resented being burdened with such duties, 
and in spite of the Georgia example, their wishes have for the 
most part been heeded Barring some duties in connection 
with elections and a few other administrative functions, not 
much extraneous matter has been inflicted on them by the 
Constitution-makers The only important provision in con- 
flict with this that comes to my notice is one made by Tennessee 
in 1834 “The Legislature shall have the nght to vest such 
powers in the courts of justice, with regard to private rights 
and local affairs, as may be deemed expedient ” Foitunately 
no extensive share in local affairs has disturbed the normal course 
of judicial procedure anywhere in the land. 

On the other hand several of the States have killed tivo birds 
with one stone by specific directions that the legislative branch 
shall not handle matters that the courts can legitimately handle. 
Virginia in ISoO, was followed by West Virginia, Pennsylvania, 
Kentucky, Mississippi, and Alabama, in explicitly declaring 
that no laiv should be passed granting powers or pnvileges in 
any case where the courts have jurisdiction to grant them or 
to give desired relief 

Such a provision would not bo made were it not for the 
tw'ihght zone between what is clearly a legislative and what a 
judicial function The legitimating of children, covered by the 
Georgia provision of 1798, lies in this zone, and with not quite 
so much reason the changing of names has often been put there. 

It did not become the custom to imitate Georgia m defimtely 
and directly turning these things over to the judiciary by 
constitutional provision. For instance, in 1835 North Carohna 
said the General Assembly should not have power “to pass any 
private laiv to alter the name of any person, or to legitimate 
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any persons not bom in lawful wedlock, or to restore to the rights 
of citizenship any person convicted of an infamous crime”; 
but might pass general laws regulating these things. Two thirds 
of the States have made provisions of this class. 

Of a kindred nature is the problem of divorce. Georgia also 
took the lead in its treatment, m 1789, by saying “Divorces 
shall not be granted by the Legislature until the parties have 
had a fair tnal before the superior court, and a veidict shall 
have been obtained authorizing a divorce upon legal principles 
And m such cases two thirds of each branch of the Legislature 
may pass acts of divorce accordingly ” The share of the Legis- 
lature disappeared when in 1833 it was declared that divorces 
should be final after concurrent verdicts of two special juries, 
authorizing a divorce upon legal pnnciples. Mississippi from 
1817 to 1832 and Alabama from 1819 to 1865 lilcewise required 
ratification by a two-thirds vote of both branches of the Legis- 
lature Tennessee in 1834 appears to have been the first to pro- 
hibit legislative divorce absolutely, followed in the next year 
by North Caiolina and Michigan, with Arkansas the year after. 
In 1838 Pennsylvania went most of the distance by forbidding 
the Legislature to decree divorce in any case where the courts 
were or thereafter might be empowered by law to act. The 
whole matter was turned over to its courts in 1873. New Jersey 
took it all away from the Legislature m 1844, followed by 
Louisiana and Texas the next year. New York and Iowa the 
year after, and then in quick succession within five years, by 
Wisconsm, Illinois, California, Virginia, Kentucky, Ohio, and 
Indiana. Others have accepted the policy until now more than 
three quarters of the States by constitutional provision forbid 
legislative action, besides South Carolina which prohibits di- 
vorce altogether 

Still another problem of this same general class was met by 
New Jersey in 1844 when it said that “no private or special law 
shall be passed authorizing the sale of any lands belonging in 
whole or in part to a minor or minors, or other persons who may 
at the time be under any legal disabilities to act for themselves ” 
Virginia and Kentucky copied this, acting in 1850 Other States 
have forbidden the Legislature to concern itself with land sales. 

In more than half the States the Legislature shall not change 
the venue in any cnminal or legal prosecution, but shall provide 
for it by general laws. 
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In these matters now almost wholly turned over to the courts 
either by constitutional provisions or by statutes, a mixture of 
motives has brought about the change In part it has been due 
to the inherent and notorious incapacity of lawmakmg assem- 
bhes for the dispensing of justice, in part to the pernicious effects 
on the Legislatures themselves. In a body where decisions may 
be the granting of favors rather than the determination of rights, 
more or less of scandal inevitably follows. It is fortunate that 
our Legislatures awoke to this and rid themselves of the dangers 
in those instances where they were not coerced to it by the action 
of Constitutional Conventions 
The element of scandal had much to do with a quite different 
set of reforms, those concerned with the relations between 
Legislatures and the world of business. The transfoimation of 
society traceable chiefly to the mvention of the steam engine 
had for one of its features the development of the corporation 
idea in the way of application to manufacturing and transporta- 
tion. It was a century or more ago that the effect on legislative 
bodies began to be felt and that men turned to the Constitutions 
for protection. In the New York Convention of 1821 a motion 
looking to incorporation by general law did not prevail It was 
perhaps the first skiimish in a campaign for reform that had to 
be fought slowly and painfully and sometimes scandalously 
tlirough all the States of the land 
By 1834 so little progress had been made that the advocates 
of legislative privilege m Tennessee were able to get the right of 
granting charters specifically reseiwed to the Legislature by the 
Constitution The financial troubles of the next few years, 
however, brought public opimon mto a different mood, so that 
a start in the right direction could be made by Pennsylvania, 
timid enough as now viewed, but very likely then looked on as 
radical. It was required in 1838 that six months notice of the 
application for a charter should be given and that no charter 
should be granted for more than twenty years, the power of 
revocation to be reserved, and no one law to cover more than 
one charter In that same year Flonda forbade altogether the 
incorporation by special act of “churches, and religious or other 
societies,” but it authorized other incorporations by two-thirds 
vote of each House, with three months’ notice in one or more 
newspapers preceding the session 
Louisiana was m 1845 to make the first real achievement; 
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“Corporations shall not be created in this State by special laws, 
except for political or municipal purposes ” Then in 1846 came 
New York, prohibiting incorporation under special act “except 
for municipal purposes, and in cases where m the judgment of 
the Legislature, the objects of the corporation cannot be at- 
tained under existing laws ” Special charters for banking pur- 
poses were wholly prohibited In the same year Iowa directed 
incorporation by general laws only. From that time on, pro- 
gress was rapid In 1848 Wisconsin ordered general laws for 
corporations without bankmg powers or privileges, and Ilhnois 
said there might be general laws In 1849 California put the 
command for general laws into its first Constitution. Michigan 
acted m 1850, Maryland, Indiana and Ohio m 1851 
The subject received much discussion in the Massachusetts 
Convention of 1853, the outcome being the submission of an 
innocuous amendment, little more than a declaration of policy, 
reading, “The Legislature shall not create corporations by spe- 
cial act when the object of the incorporation is attainable by 
general laws ” In the debate Henry Wilson said the preceding 
Legislature had passed 158 special corporation acts He believed 
that special legislative questions had m the preceding ten years 
consumed one third of the time of the Legislature. The amend- 
ment was defeated at the polls, 63,246 to 67,011, probably not 
because of objection to it, but by reason of the general dis- 
approval of the work of the Convention 
The Illinois provision of 1848 proved a failure Although it 
said corporations should not be created by special acts, except 
for municipal purposes, the mandate was not to apply in cases 
where, in the judgment of the General Assembly, the objects 
of the corporation could not be attained under general laws, 
and the passage of general laws was merely permitted, not 
ordered. Judge Dillon said of the General Assembly in 1857. 
“ It IS probably true that more corporations were created by the 
Legislature of Illinois at its last session than existed m the whole 
civilized world at the commencement of the present century ” 
In 1857 the General Assembly enacted 563 special laws Not 
until 1865 was this number equalled or surpassed In that year 
it reached 724 From there on it mounted higher and higher, 
to 1071 m 1867, to 1188 m 1869 Those were years of multifar- 
ious and indiscriminate incorporation Success m 1865 and 
further success in 1867 had “merely whetted the appetites” 
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of special-privilege hunters In 18G9 — after the people in 
November, 1868, had voted m favor of a constitutional re- 
vision — they “moved on the capitol ” Bills to mcorporate 
appear to have been passed automatically. No scheme, however 
fantastic, seems to have been proposed in vain ‘ Then the orgy 
was ended, by the Constitution of 1870, wutli its absolute pro- 
hibition of the creation of corporations by special laws, except 
those for charitable, educational, penal, or reformatory purposes. 

Pennsylvania was just as reckless In the period before 1873 
its Legislature granted hundreds of charters by simply giving 
to three favored names the powers enumerated in some other 
Act incorporated merely by reference It even furnished chartem 
upon condition that no organization should be effected or busi- 
ness done w ithin the confines of tlie State, and such was the 
pressure upon its membei’s that it became the habit to prepare 
laws for the signature of the Governor, which had never passed 
either branch of the Legislature^ The Constitution of 1873 
squarely forbade the creation of corporations, or the amending, 
renewung, or extending of their charters, by special law, and 
included the incorporation of cities, toivns, or villages, or the 
changing of their charters. 

Now incorporation by general laws is the constitutional pro- 
vision in four fifths of the States, with statutory piovisions for 
general laws elsewhere. Nearly half the States have by their 
Constitutions forbidden the Legislature to grant any corpora- 
tion, association, or individual any exclusive privilege, im- 
munity, or franchise whatever. 

Grants and Salaries 

The era of internal improvements, with the reckless appropria- 
tion of public funds and the loaning of credit in aid of all manner 
of schemes for canals, raiboads, and other enterprises, an era 
culminating with the disastrous panic of 1837, led to throwing 
more of constitutional protection around State treasuries. 
New Jersey in 1844 appears to have been foremost in this re- 
form, saying, “The credit of the State shall not be directly or 
indirectly loaned in any case ” The next year Louisiana said 
the same thing in more elaborate form New York copied 

^ lJmvers%iy of lUinois Studio tn tJie Social Sciences, March, 1917, 76—77, 

* Samuel Dickson, ** President’s Address before the Penn Bar Assn,” Am, 
Law Register and Ri ncii't Augusti 189G. 
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New Jersey in 1846, preferring to enumerate “mdividual, 
association, or corporation.” Maine foEowed the example in 
1847, lUinois in 1848, California in 1849, Kentucky in 1850, 
Ohio m 1851, and other States have since prohibited likewise 

The banking troubles of that penod led some States to espe- 
cial care m the matter of bank charters Pennsylvania put re- 
strictions into her Constitution in 1838. From 1845 to 1868 
Texas forbade the creation, renewal, or extension of any cor- 
porate body with banking or discounting privileges. From 1846 
to 1857, no corporate body could be created in Iowa with the 
privilege of putting out a circulating medium. In 1857 this was 
replaced by a provision that no corporation should be created 
with banlang powers except with the ratification of popular 
vote. From 1846 until after the War Arkansas said no bank 
or banking institution should be meorporated From 1848 to 
1902 Wisconsin required the referendum on laws creating banks; 
and since then has required a Yea and Nay vote of two thirds 
of all members elected for the passage of general banking laws. 
Ohio in 1851 required acts authonzing associations with bank- 
ing powers to be submitted to the people. New York m 1846 be- 
sides prohibiting special bank charters, forbade laws sanction- 
ing the suspension of specie payments by any person, association, 
or corporation issuing bank notes of any description. California 
in 1849 forbade any charter for bankmg purposes, but permitted 
the incorporation of banks under general law, though they were 
not to issue any circulating medium In 1879 they were per- 
mitted to issue “the lawful money of the United States.” 

In more than half the States it is prescribed that the State 
shall not become subscriber to the stock of any corporation or 
jomt-stock company 

Financial in subject-matter, though quite outside the limits 
of legitimate business, is one kmd of prohibition due more to 
scandal without than to scandal within the legislatures — the 
prohibition against lotteries. It was in 1821 that New York 
first forbade the Legislature to permit them. Tennessee, m 
1834, was the next to recognize their evils m the same manner, 
foUowed by Michigan m 1835, and Arkansas in 1836. In the 
decade 1841-1850 nine other States fell in hne, and others have 
since done the same until now more than three quarters of the 
States make constitutional provision, others have acted by 
statute, and the evil became virtually extinct, though now re- 
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appeanng It has not come to my notice that lottery grants 
ever greatly blemished legislative proceedings, unless m Louisi- 
ana, but they contributed their share to the occasion for remedy 
against special legislation. 

As m the case of lottenes, so in that of sectarian institutions, 
the ethical aspect has had more attention than the legislative 
Decision has been reached on the ground that appropriations 
which may directly or indirectly aid a rehgious sect, are in- 
herently wrong, rather than because they harm Legislatures. 
Perhaps the first definite action taken was in Michigan, where 
m 1835 this was put into the Constitution* “Xo money shall 
be drawn from the treasury for the benefit of rehgious societies, 
or rehgious seminaries ” Wisconsin copied this in 1848 and 
Indiana said much the same thing in 1851. 

Kentucky in 1850 said the income of the common-school fund 
might be appropriated “in aid of common schools, but for no 
other purpose.” It is not certam that a religious purpose was 
in mind, for the great anti-Catholic agitation that was to run 
through the country like wildfire within a few years, had hardly 
then made headway enough to reach the Constitutions, although 
the Native American movement had been swelhng for a decade 
and more The first clear result of the agitation in the shape 
of organic law was a provision put in the Constitution of Ohio 
in 1851, to the effect that “no religious or other sect, or sects, 
shall ever have any exclusive right to, or control of, any part 
of the school funds of this State.” Massachusetts came next 
in 1855, with an amendment put through by the Know-Nothing 
party, which had captured the State. It prevented appropna- 
tions to the schools of rehgious sects, but did not cover higher 
institutions of learning or other sectarian institutions, as the 
courts were afterward to hold, with the result that the issue re- 
mained to vex the politics of Massachusetts for three score years 
and more, until settled, it is hoped, by amendment m 1917 
Minnesota came into the Union with a Constitution (1857) 
embodying -the Michigan proviso, and so did Oregon Smee 
the War, State after State has acted, until now less than a 
dozen remain without like constitutional prohibitions of one 
sort or another. 

Official salaries furnish a peculiarly embarrassing class of 
special legislation The men concerned arc often personal friends 
of members, and are almost always political allies of those who 
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control the Legislature The temptation to unwarranted gen- 
erosity IS great Some of the States have deemed it necessary 
to put stringent restrictions in their Constitutions. Thus 
Indiana in 1S51 forbade the passage of any local or special law 
“in relation to fees or salaries, except that the laws may be so 
made as to grade the compensation of officers in proportion 
to the population and the nccessaiy services required ” Cali- 
fornia in 1879 made the same prohibition, but left out the 
exception. Mississippi in 1890 changed it so as to cover “creat- 
ing, mcreasmg, or decreasing the fees, salary, or emoluments 
of any public officer ” Virginia said this m effect in 1902, but 
restricted it to — “during the term for which they are elected 
or appointed ” 

In two thirds of the States salaries cannot be increased or 
diminished in the course of the term of office A typical wording 
IS that of the Pennsylvania Constitution of 1873 which says' 
“No law shall extend the term of any pubhc officer, or increase 
or dimmish his salary or emoluments, after his election or ap- 
pointment.” 

A kindred source of special legislation has boon the desire of 
men woiking for the public to get more for their services than 
it was agreed they should have Foi instance, contractors err- 
ing in their estimate or finding themselves losers because of 
unforscecn conditions, have asked to be reimbursed Where 
partisanship has been strong, either Gratitude or Charity has 
found a willing helpmate m Pohtics It is easy to be generous 
with the public money when a good fellow is to be pleased or 
helped out of a hole, especially if his political views and efforts 
are approved by his benefactor So when Conscience began to 
get uneasy over special legislation, or perhaps it was when 
the tax-payers began to squirm, prohibition against extra com- 
pensation began to appear in the Constitutions 

It was a new State, Texas, that in 1845 made the start. 
Wisconsin in 1848 and Maryland in 1851 likewise prohibited. 
Ohio, however, m 1851 , added the clause . “Nor shall any money 
be paid, on any claim, the subject matter of which shall not have 
been provided for by pre-existing law, unless such compensation, 
or claim, be allowed by two thirds of the members elected to each 
branch of the General Assembly ” Iowa put the same uncertain 
provision into her Constitution of 1857, but West Virginia m 
1862 made the prohibition absolute, as did Nebraska in 1866 
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and then other States, until now more than half prevent this 
particular brand of legislative trouble. 

The Massachusetts Special Committee on Legislative Pro- 
cedure in 1915 gave figures showing the e.xtent of the nuisance 
there. In the preceding five years 391 petitions had been pre- 
sented calling for increased or special compensation — an 
average of almost eighty a year. These petitions often arouse 
controversies quite out of proportion to the amounts involved 
Whether the Second Assistant Register of Probate of some 
county shall get twenty-two or twenty-three hundred dollars 
a year, may produce a fight costing the State more than the 
difference would amount to in a generation. The only offsetting 
gam is the impression spread among officials that it is no easy 
thing to get a salary raised by the Massachusetts Legislature, 
an impression v/orth while Yet it is far from compensating for 
the damage done by the practice. Of course these are admin- 
istrative matters that ought not to get mto a Legislature at 
aU. 

In that same five years 392 petitions were presented for pen- 
sions, annuities, and kindred purposes. These, too, ought to 
be treated as administrative matters, and not permitted to 
distract a Legislature from its problems of real importance In 
1890 ^Mississippi decided to get nd of them by providing: 
“The Legislature shall not retire any ofiBcer on pay, or part 
pay, or make any grant to such ictiring officer ” South Carolina 
said the same thmg in 1895, but omitted reference to a grant. 
Alabama in 1901 copied the Mississippi provision, and so did 
Oklahoma in 1907. 

South Carolina also said the Legislature should not grant 
pensions e.xcept for mditary and naval service, and Virginia 
in 1902 mcluded “granting any pension or pensions” in its list 
of local, special, and private laws forbidden This may prove 
to be gomg to an unfortunate length Peihaps the ^ irginia pro- 
hibition of pensions by special laws is wise, although it precludes 
the occasional opportunity to recognize the faithfulness of some 
official long in the public service, and possibly to save him from 
the acceptance of charity in his declining years The South 
Carolina provision, however, is to bo senouslj'' questioned if it 
prevents the passage of general lavs for pensioning pubhc em- 
ployees Whatever defects and dangers are to be charged to 
the pension system (and they are many), the palpiable fact is 
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that it IS an almost inevitable corollary of the merit system, 
commonly spoken of as civil service reform. If our public 
servants are to have long tenures of office, ending on arrival 
at a fixed age, it must be recognized that the dispensations of 
Providence have not brought to all men the capacity for thrift. 
Apparently no human device can induce some men voluntarily 
to save against the needs of old age We are developing devices 
for compelhng them to do it by pension systems to which they 
must make contnbution, through regular deductions from their 
salaries It is generally thought just and wise for the State to con- 
tribute to the pension funds thus established for its employees 
It has been my fortune to be concerned with the administration 
of one of these funds as a member of a retirement board, and 
my personal observation leads me to the belief that the system 
IS bound to be of unportant service to the public and a great 
blessing to many individuals. Constitutional provisions inter- 
fering with it would be most unfortunate ' 

More IS to be said for the South Carolina provision that 
“The General Assembly shall not authorize payment to any 
person of the salary of a deceased officer beyond the date of his 
death ” Mississippi and Alabama have said the same thmg. 
It strikes at a class of special bills marked by want of logic. 
Customarily the balance of the salary for the term is voted with 
no regard to how much of the term remains The heirs are 
fortunate if the term has just begun, whatever may be their 
need, it gets no recognition if the term is nearly ended The 
practice does more credit to the generous impulses of legislators 
than to their judgment Either by constitutional provision or, 
preferably, by statute, payment for a specified number of 
months ought to be provided m all cases, or the practice ought 
to be wholly forbidden. 

Greece hit the salary and pension evil a body blow by putting 
into her Constitution; “No proposal regarding an increase of 
the budgetary expenditure by salary or pension, or m general 
for the advantage of a person, may originate from the House 
of Representatives ” As Greece has no Senate, this restnets 
the mitiative to the Ministry. 

‘ If the social security legislation enacted by Congress in August, 1935, 
should conflict with and embarrass Federal or State retirement pension systems, 
it is greatly to be hoped that remedial amendment will follow 
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Prohibition by Classes 

The piecemeal action in the matter of special legislation up 
to 1850 meant that the people were seeking a cure. For more 
than half a century here and there they had tried palliatives. 
At last the growing pains brought one State to the point where 
she was ready for medicine really drastic It was m 1851 that 
Indiana put into her Constitution- “The General Assembly 
shall not grant to any citizen, or class of citizens, privileges or 
immunities which, upon the same terms, shall not equally be- 
long to all citizens ” And to make clear what she meant, she 
enumerated seventeen kmds of absolutely forbidden local or 
special laws 

The idea made headway but slowly For a decade the 
thoughts of men were engrossed Mith the great national dis- 
putes that led up to the Civil War, and they took httle interest 
in problems purely local Yet m 1857 Iowa named haK a dozen 
and Oregon fourteen classes of forbidden local or special laws. 
The Illinois Constitution of 1862, which was rejected, would 
have forbidden a group of mne items. Also it would have re- 
moved the exception of 1847 tliat permitted mcoiporation by 
special acts for municipal purposes. When Nevada came into 
the Union in 1864, it was with a prohibition of sixteen classes 
of special bills In the same year Maryland took action, specify- 
ing classes of local or special laivs that the Assembly might not 
pass, and directing it at its first session thereafter to pass gen- 
eral laws covering the cases enumerated, “and for all other cases 
W'here a gencial law- can be made applicable.” 

After the War the inefiiciency of legislatures led the States to 
follow each other rapidlj’- m the resort to prohibitions Missouri 
began specifying m 1865, adding extensively to the list ten years 
later. Nebraska in 1866 forbade twenty-four classes of bills; 
Florida in 1868, thirteen; IlhnoK in 1870, twenty-three; Wis- 
consm, by amendment m 1871 (with further amendment in 
1892), nine; West Virgmia m 1872, eighteen. As a result of 
the recommendations of the Commission of 1872, New liork 
fell mto line. The Convention of 1867 had tried to accomplish 
the reform. Most of the delegates admitted that special legis- 
lation was an evil productive of confusion, log-rolhng, extrava- 
gance, and con-uption, but the Convention did not readily 
agree on the cure Some, promment among whom was Judge 
Folger, were convinced that the true remedy w-as to prohibit 
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absolutely the enactment of special laws on any subject On 
the other hand Professor Dwight pointed out, what has since 
been the experience of the State, that special legislation could 
not be utterly suppressed, and that, if it were made unconstitu- 
tional, it would inevitably be attained under the guise of laws 
general in form but really operative only m some particular 
locality, or of laws passed merely for the accomplishment of a 
special purpose. The Convention at last agreed on clothing 
boards of supervisors iMth powers of legislation, forbidding 
special legislation m a great variety of cases, and prohibiting the 
Legislature from passing any local or private bill without due 
notice — but none of these things could escape the defeat that 
met the Constitution as a whole (bailing the judicial article 
submitted separately) ^ 

Governor Hoffman brought up the matter again in his mes- 
sage of 1872 recommending a Constitutional Commission 
He urged a radical provision to compel the enactment of general 
statutes to cover a great vaiicty of piivate, local, and special 
classes of legislation He said that during the preceding twenty 
years the laws passed averaged five hundred a year, and for 
the preceding slx years eight hundred a year, that there could bo 
no necessity for this mass of legislation, that a thousand bills 
were passed in the course of a session, and that proper delibera- 
tion by the Legislature was impossible, that he had found him- 
self obhged in the course of three sessions to withhold his official 
approval from an aggregate of three hundred and ninety-one 
bills, and more than a hundred other biUs were recalled for 
amendment, that it was not right to rely solely upon the gover- 
nor to review proposed legislation; and that it was almost m- 
evitable that objectionable bills would “escape his scrutmy, 
and to which, if his attention had been called to them, he 
would have objected ” Thirteen classes of bills were prohibited 
on the advice of the Commission. 

Pennsylvania acted about the same time. For a decade com- 
plaints concerning the Legislature had been more insistent than 
ever before, and an agitation was started that had for its object 
the callmg of a Convention further to limit its power. “The 
condition of affairs was partly due to the inferior character of 
some of the members of the Legislature and partly to the un- 
scrupulous behavior of certain rich corporations which made a 
* J. Hampden Dougherty, Pol Science Q'y, iv, 235 
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business of appealing to the cupidity of the more dishonest 
members for the purpose of obtaining legislation beneficial to 
their purposes The usual method of conferring such benefits 
was the enactment of laws which are known as local or special 
laws. . . It was for the avowed purpose of prohibitmg local and 
special legislation that the convention of 1873 was convened ” * 

In the seven previous years the Legislature had passed 475 
general laws and 8,75o private acts. From 1866 to 1871 there 
weie passed about 4.30 special acts bearing on railroads alone.* 
It was said by the Court in the case of Ayar’s Appeal (122 Pa , 
266, 1888) that in the session of the Legislature immediately 
preceding the adoption of the Constitution of 1873, nearly one 
hundred and fifty local or special laws were enacted for Phila- 
delphia, and for other municipal divisions of the State about 
the same proportion “Tins is by no means exceptional,'’ 
observed the Court. “The pernicious system of special legis- 
lation, practiced for many years before, had become so general 
and so deep-rooted, and the evils resulting therefrom so alarm- 
ing that the people of the Commonwealth determined to apply 
the only remedy that promised any hope of relief Doubtless 
it was a proper appreciation of the magnitude of these evils 
as much as anything else that called into existence the Con- 
vention that framed the present Constitution, and mduced its 
adoption by an overwhelming vote ” The restrictions were 
adopted by the Com^cntion with very little discussion, and it 
IS clear from the debates that the delegates thought they had 
therein performed the chief part of their work. Twenty-six 
classes of bills were forbidden. 

With the powerful example of Pennsylvania and New York 
added to that of the States previously adoptmg the same method, 
it IS not surprising to find that smee then a score of others have 
taken up therewith. To enumerate the vanations would be 
tedious and of little help. Suffice it to say that the number of 
prohibited kinds of bills grouped m the Constitutions by them- 
selves run from ten up to nearly forty, often vnth others scat- 
tered through the restof the document F J Stunson says the most 
concise classification he could make amounts to one hundred 
and twenty matters upon which special legislation is forbidden.* 

‘ T R White, Commentaries on the Const oj Penn , xxvi. 

* D^ates of Penn Convention of i873, ii, 592 

® The Law of the Federal and Stale ConslituiionSt 293 
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To be contrasted with the method of specific prohibitions is 
that of general prohibition It takes the form of a declaration 
that no special law shall be enacted where a general law may 
be apphcable. In five eighths of the States this is found, often 
in the nature of an omnibus clause, alongside a group of specific 
prohibitions. At least Massachusetts tries to reach the evil 
by a legislative rule, and possibly other States make the attempt 
in the same way or by statute If the working of the rule in the 
Massachusetts Legislature may be taken as a criterion, it is of 
no great value. Presiding officers have ruled that it is the pro- 
vince of the committee, not of the President or Speaker, to de- 
termine whether the object of an apphcation can be secured 
under existing laws, or without detriment to the public inter- 
ests by a general law. This has taken the teeth out of the 
rule. 

The idea of omnibus prohibition has in some States been ap- 
phed through provisions relating to appropnations Thus Illinois 
said in 1870' “The general assembly shall make no appropria- 
tion of money out of the treasury in any pnva^ c law.” Missouri 
said in 1875' “The General Assembly shall have no power to 
make any grant or to authonze tlic making of any grant of 
public money or thing of value to any individual, association of 
individuals, municipal or other corporation whatsoever . Proiadcd, 
that this shall not be so construed as to prevent the grant of 
aid m a case of pubhc calamity ” In the same year Texas said 
essentially the same thing, and New Jersey said- “No donation 
of land or appropriation of money shall be made by the State 
or any municipal corporation to or for the use of any society, 
association, or corporation whatever ” Two years later Georgia 
amplified its requirement of a two-thirds vote into' “The 
General Assembly shall not, by vote, resolution, or order, grant 
any donation or gratuity, in favor of any person, corporation, 
or association.” North Dakota said in 1889 “Neither the State 
nor any county, city, township, town, school district, or any 
other political subdivision shall loan or give its credit or make 
donations to or in aid of any mdividual, association, or cor- 
poration, except for the necessary support of the poor.” 

Pennsylvania, in her earnestness of 1873, tried to stop another 
loophole by prohibiting the mdirect enactment of a forbidden 
special or local law by part repeal of a general law. Missouri 
copied this two years later, Louisiana m 1879, North Dakota m 
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1889 Kentucky m 1890 added the stipulation that the thing 
should not be accomplished by exempting from the operation of 
a general act any city, town, district, or county. Alabama in 
1901 made stiU another addition by requiring that no bill mtro- 
duced as a general law should m the course of its passage through 
the Legislatuie be so amended as to make it local, special, or 
private. Virgmia, copying the Pennsylvama provision m 1902, 
appears not to have thought the Kentucky and Alabama addi- 
tions necessaiy. 

Evasions of constitutional prohibitions in behalf of munici- 
palities may here and there be set down to mdividual self-mter- 
est and personal ambitions Yet for the most part they mani- 
festly disclose a public-spirited purpose and must be reckoned 
with seriously According to their lights, most of our citizens 
who take an interest in local government mean to be honest 
Despite sporadic instances to the contrary where whole com- 
munities seem to be corrupt, the great bulk of our local officials, 
despite prevalent opinion usually founded on ignorance or 
slander, arc decent, law-abiding men How, then, explam their 
constant attempts in many States to \nolate the spirit of the 
Constitutions they arc sworn to support‘d Hay it not be that in 
the particulars in question they are honestly convmced that the 
Constitutions arc umvise, unfair, and oppressive? 

Nearly two thirds of the 280 pages in John F. Sanderson’s 
work on “The Validity of Statutes,” reviewmg the course of 
judicial decision in Pennsylvania for the tw enty-five years suc- 
ceeding the adoption of the Constitution of 1874, are devoted 
to the subject of local and special legislation with reference to 
municipalities As a Committee of the Pennsylvania Bar Asso- 
ciation said in 1899, “this fact is in itself sufficient evidence of 
the galhng and burdensome character of the restriction The 
Committee further said “Without seeking to be exact, it is safe 
to say that since 1874 hundreds of Acts of Assembly have been 
vetoed on the ground that they were in violation of this prohibi- 
tion of the Constitution, and almost as many have been declared 
unconstitutional by the courts ” As the Committee observed m 
its forcible but very temperately worded report: “It is neither 
safe nor fair to set down the continual efforts to escape the con- 
stitutional prohibition, to the perversity of the people or the 
wilfulness of the Legislature On the contrary they demonstrate 
the deep-seated and general discontent upon the part of the 
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municipalities of the State with the restrictions unposed by the 
Constitution.” ^ 

The situation discloses the fundamental weakness of general 
laws. Uniformity of procedure has of course many advantages 
Standardization brings to a government benefits like those it 
brings to industry. Nevertheless much might be said in defense 
of Simon Sterne’s argument that it would in fact be the greatest 
merit of any system of laws that they vaned exactly as every 
case varied m its elements. “It is,” he thought, “general and 
indiscnmmatmg rules that constitute the harshness of any sys- 
tem of laws — rules which, subjecting special classes of persons 
to unintended and unforeseen oppression, require for their miti- 
gation the arbitrary modifications of the judicial construction of 
courts of equity. The more a legislature is civilized, the more it 
measures and considers differences in each class of cases and 
adjusts the law to their varieties ” ® 

However plausible the aigument for uniform treatment of 
locahties, the palpable fact is that locahties do succeed in con- 
vincing even the most conservative of Legislatures that they 
deserve exceptional treatment. Of 2026 bills referred to commit- 
tees in the ilassachusetts General Court of 1915, it has been 
computed that 24 per cent related to specific localities, of the 
bills passed, 32 per cent so related ’ Whether or not the situation 
m this particular State has been relieved somewhat as a result 
of legislation tending toward more umfoimity m city cliarters, 
it is safe to predict that there will continue to be a great variety 
of occasion for mdividual treatment 

Michigan m its Constitution of 1908 took what many would 
think a forward step, by requiring that no local or special act 
shall take effect untd approved by a majority of the electors 
voting thereon in the district to be affected Experience seems 
to have shown the need of transgressing the pnnciple, for m 1916 
an amendment excepted acts repealmg local or special acts in 
effect January 1, 1909, and receiving a two-thirds vote m the 
Legislature If the principle is valid, why any exception? Did 
not the amendment admit that there are situations where local 
judgment is not the wisest? If that is not the case, why should 

‘ 5 Ann Report of Penn Bar Assn , 137. 

* “Legislation,” Lalor’e Cyd of Pol Science, n, 765 

® W H Haines, " Legislative Activity m Mass Am, Pol. Sc Renew, Aug. 
1917. 
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not local judgment always prevail, without the intervention of 
the Legislature at all'’ Of course the ansi\ er is that as in the case 
of the bicameral system of the Legislature itself, the concurrence 
of two judgments may be desirable, to guard against the ex- 
cesses, perversions, or mcompetencies of either, Grantmg this 
to be true, it is an argument that works both ways The work 
of a wise Legislature may just as easily be thwarted by a foolish 
constituency, as that of a foolish Legislature by a wise constitu- 
ency. In other words, lack of wisdom on either side will prevent 
progress, just as abundance of wisdom on either side will prevent 
error Therefore on the whole it would seem as if provision of 
this sort IS conservative, if not reactionary 

Legislation and Litigation 

Whatever else may be said as to the effect of restrictions, they 
certamly have reduced the volume of business and the length of 
sessions, at any rate for a time C. L Jones in “Statute Law 
Making” and J. Q Dealey in “Our State Constitutions,” give 
abundant proof of this. The private laws of Illinois in the year 
before it prohibited twenty-three classes of bills, are said to have 
covered 3354 pages Those passed by the five subsequent Legis- 
latures fell so in number that their average was but 228 pages. 
The lawmaking of the biennial sessions m the decade following 
the reform in Pennsylvania averaged to take 294 pages, where 
that of the annual sessions in the preceding decade had averaged 
to take 1131 pages. The Legislature of Alabama, m the 1901 
session of 113 days under a Constitution that had few restric- 
tions on special legislation, passed 1132 laws, only 90 of which 
were general. Under the new Constitution containing many 
restrictions, two sessions of 80 days m 1904 passed 803 laws, of 
which 179 were general. At the last session under the old Con- 
stitution of Virginia, 1901-02, m 91 days were passed 694 laws, 
87 of ivhich were general In 1902-04, under a new Constitu- 
tion, in the course of several sessions lasting 267 days were 
passed 608 laws, 317 of which were general In the regular ses- 
sion of 62 days m 1904 were passed 262 laws, 135 of which were 
general. The product of the session of 1899-1900 covered 1421 
pages, and included about five hundred bills pensioning Confed- 
erate soldiers Tlie editor of the laws significantly remarked that 
“m several instances two acts were passed giving a pension to 
the same person ” After the new Constitution vent into effect, 
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pension legislation at once fell to six acts, one of general applica- 
tion, and this item was practically removed from subsequent 
legislation. The product of the first normal session under the 
new system covered 378 pages. 

Most State Legislatures meet m the odd years In 1901 those 
that met passed 13,854 laws, 5318 of which were general. In 
1903, 14,098 laws were passed, 5198 of which were general. In 
1905, 13,172 laws were passed, and 5608 were general. If the 
legislation of all the States in the legislative period 1904-05 be 
considered, 18,937 laws were passed, 8362 of which were general. 
In that same period the New England States, whose Legisla- 
tures are most unrestricted, passed 3877 laws, of which 1162 
were general. Six States (California, Idaho, Illinois, North 
Dakota, South Dakota, and Utah) whose LcgLslatures are fully 
restricted, passed 1558 laws, 1127 of which were general. In other 
words. Now England special legislation was 70 per cent of the 
whole, and that of the other six States but 28 per cent of the 
whole 

F J Stunson said that Connecticut, Massachusetts, New 
Hampshire, and Vermont, were the only States without re- 
strictions on the passage of local or special laws.^ I find, however, 
that New Hampshire has made at least one provision on the 
subject, for it declared m 1892 “The general court shall not 
authorize any town to loan or give its money or credit, directly 
or indirectly, for the benefit of any corporation having for its 
object a dividend of profits, or in any way aid the same by taking 
its stock or bonds ” The only requirements I find now in the 
Rhode Island Constitution are one for a two-thirds vote on 
appropriations for local or private purposes, embodied when the 
fiist Constitution was framed (1842), and one in an amendment 
of 1892 providing for incorporation by general law, which ex- 
cepts corporations with the power to exercise the right of emi- 
nent domain, or to acquire francluses m streets and highways; 
for these a special act is still to be secured. Maine at the start 
(1819) said the Legislature should provide by general laws “for 
all matters usually appertaimng to special oi private legislation,” 
but took the .sting out by the phrase “as far as applicable.” I 
observe no other restrictions except the prohibition of mcorpora- 
tion by special laws, and of loaning the credit of the State. It 
may, then, be said with accuracy enough that no New England 

1 The Imw of the Federal and Stale ConslUutions, 203 note (1908). 
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State has tried seriously by constitutional provision to hamper 
its Legislature in the matter of special, local, or pnvate bills. 
Ever 3 r\vhere else the attempt has been more or less serious and 
extensive Inasmuch as New England Legislatures and New 
England legislation aie far and away the best in the countiy, 
some inferences from this may not be unreasonable. 

Although the figures quoted mdicate a gam of no small conse- 
quence in the States outside New England, may there not have 
been offsetting losses m amount more than enough to balance^ 

In all the States where prohibitions have been tned, sundry- 
effects are to be observed tliat strongly suggest jumpmg out of 
the frying pan into the fire. For example, the complaint had 
been that special laws produced legal uncertainties Their pro- 
hibition produced many more, greatly increasing the volume of 
litigation and the perplexities of the lawyers. This came about 
chiefly through the evasions that were quickly devised Men 
felt they had a right to the relief of genuine gnevanccs, or to be 
freed from unnecessary hardships, or that they ought not to be 
thwarted m the execution of honorable enterprises hmdered by 
general laws — in brief, that exceptions from general laws were 
warranted Legislators were speedily persuaded to connive at 
remedies complying mth the constitutional forms, but -violating 
their spirit and purpose. One common expedient was the pas- 
sage of bills nominally general but actually special Another 
was the amendment of a general law so that in effect it met a 
particular case. This unsettled the general body of the law more 
than ever Well-established standards were so often modified 
that no lawyer could be sure of his ground without a critical 
examination of the statutes upon every occasion. Even after 
much examination, confidence became impossible until the 
courts had spoken as to whether the Constitution had been suc- 
cessfully evaded. 

In his message of 1901 Governor Gage of California said; “It 
IS a matter to be regretted that the constitutional pro-wision 
against special and local legislation is so far-reaching in its 
effects While the evil that w^as intended to be remedied and 
guarded against was a very serious one, still the new evil of the 
enactment of general laws to fit special cases is more serious.” 
So he urged amendment to permit “necessary exceptions.” 
This, however, would be merely undoing most of what had been 
done. Would it amount to much more than saying that a law 
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ought to be general except when it ought to be special? To be 
sure, there might be some gain in trying to sot forth when it 
ought to be special, but the difficulty of anticipating contin- 
gencies makes an attempt of this kind almost sure to fail 

The htigation due to the prohibitions has been in part caused 
by the difficulty of applying the rule that m all cases where a 
general law can be made applicable, no special law can be en- 
acted “Who IS to decide when a general or a special law will 
answer the best purpose?” Judge Adams asked that question 
in dehvenng the opinion of the court m State v Boone County 
Court, 50 Mo 317 (1872). And he answered it by sajnng “It 
strikes me that this rule, in reference to general or special laws, 
is laid down as a guide for the Legislature, and the Legislature 
IS to judge of the necessity of the particular case The Legisla- 
ture IS quite as able to do this as the courts The Legislature 
must, m the first instance, exercise their discretion as to the 
necessity of a special instead of a general act. How can the 
courts control that discretion? If a discretion be conceded at all, 
in my judgment the courts have no light to control it ” In van- 
ous other States the highest courts took the same view, and m 
1911 the Oklahoma court said the overwhelming weight of de- 
cided cases was to that effect ‘ 

To stop the harm that resulted, the States b"gan to make 
changes in their Constitutions Missoun led, in 1875, declaring 
it to be a judicial question whcthei a general law could have 
been made apphcable, and to sav that as such it should be 
judicially determined without regard to any legislative asser- 
tion on the subject. Minnesota copied this in an amendment 
of 1892, Alabama rephrased it in 1901, Kansas in 1906 found 
another way of saying it, and Michigan in 1908 boiled it down 
to — “whether a general act can be made applicable shall be 
a judicial question ” Governor Hodges of Kansas told the 
Governors’ Conference of 1913 that the amendment was made 
necessary m his State, “by the continual flood of special acts 
wffiich were passed by the Legislature notwithstanding the con- 
stitutional provision against such legislation.” He added: 
“And I regret to say that even this amendment has not rem- 
edied the evil ” * 

The courts, however, have been far from unanimous in put- 

1 Chickasha Cotton Oil Co r Lamb & Tyner, 28 Olda 275 

’ Proceedings, 248, 254 
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ting the responsibility on the Legislatures In many instances 
they have not tried to evade the dutj' of decision but have gone 
back of acts general in form to see w hether they 'were special in 
application, and so finding them, have declared them unconsti- 
tutional Perhaps their most common control has been over 
that class of evasions attempted in the classification of cities. 
As an illustration of the absuid lengths to ivhich these have been 
earned, note the attempt to legislate speciallj- for the city of 
Titusville, Pa , by passing an act relating to all cities of SOOO 
inhabitants, situated at a distance of more than 27 mdes by the 
usually traveled road from the county hno m a county of more 
than 60,000 inhabitants This was held invalid in Com t . Pat- 
ton, 88 Pa 258 (1878) Courts have ver}' generally held that a 
classification based merely upon geograplucal considerations is 
improper They have also held (City of Council Grove. 20 lias. 
619) that a classification of cities by name is improper. On the 
other hand they have commonly regaidcd a classification of 
local corporations by population, which is to operate in the 
future as nell as the present, to be reasonable, even if. at the 
tune the classification is made, only one city is found to be m a 
class 1 

Ohio IS said to be practically the only State in which the 
courts have decided that a constitutional provision prohibiting 
special legislation does not permit the Legislature to classify 
municipal corporations - 

In Now Jersey an ingenious way to evade the prohibition has 
been found in the passage of laws general m form but with opera- 
tion made conditional on the local adoption of their provisions 
by referendum vote This subterfuge has become a frequent 
re.source of those seelang pnvileges which if asked in a general 
law would not receive the approval of the Legislature Condi- 
tional acts in great number are passed relating to drainage, the 
water supply of cities, salanes of officials, municipal debt, taxa- 
tion, purchase of land, and a host of like subjects.® 

’ Wheeler r Philadelphia, 77 Pa St 3.38 

‘ State D. Cowles, G4 Ohio St 162 (1801). 

State V Jones, 66 Obo St. 4S3 (1902). 

State T. Beacom, 60 Ohio St 491 (1902). 

* C. L. Jones, Stalule Law Making, 35, 38. 




CHAPTER XX 

HANDLING SPECIAL BILLS 

New laws always mean change, always disturb status As a rule 
somebody gams, somebody loses. They exemplify the saying 
that what is one man’s meat is another man’s poison. In the 
case of general bills, the advantage and the injury are usually 
diffused, in the case of special bdls, the gam is usually and the 
loss IS sometimes concentrated. Because special bills often bene- 
fit one man or a few men to the direct harm of others, and be- 
cause the element of justice is often prominent in them, they 
have been viewed as to some extent of a judicial nature A 
judicial procedure, however, determines what is right and 
wrong by existing canons. The private bill may create a new 
right and wrong On the other hand its purpose may be to 
remedy a wrong not reachable m ordinary judicial procedure 
Then it is nothing but a method of administermg equity. 

Even the benevolent aspect of some special legislation is not 
to be denounced unhesitatingly. Something is to be said for 
public generosity. He who doubts that will do m ell to reflect 
on what our forefathers thought about a gift to John Humfrey, 
one of the founders of the Massachusetts Bay Colony, described 
by Wmthrop as “a gentleman of special parts of learmng and 
activity, and a godly man ” 111 fortune attended him, and by 
1639, being brought low in his estate, and having many children, 
he offered himself to the service of the lords of Providence (an 
island off the Nicaraguan coast) and was accepted to be its next 
Governor, whereupon he labored much to draw men to join 
v ith him m removing to the West Indies This v as looked at, 
both by the General Court and by the elders, as an unwarranta- 
ble course, and yet they seem not to have nourished any ill will 
because of it, for when Ilumfrey’s barn, corn, and hay were 
burned, the Court gave him 250 pounds Wmthrop had occasion 
to make this entry m his Journal, June 21, 1641: 

“Offence being taken by many of the people that the court 
had given Mr. Humfrey 250 pounds, the deputies moved it 
might be ordered, that the court should not have power to grant 
any benevolences, but it was considered that the court could not 
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depnve itself of its honor, and that hereby we should lay a 
blemish upon the court, which might do more hurt to the coun- 
try by weakening the reputation of the wisdom and faithfulness 
of the court in the hearts of the people, than the money saved 
would recompense Therefore it was thought better to order it 
by way of declaration, as if it were to deter unportunity of suit- 
ors in this kind, that the court would give no more benevolences 
till our debts were paid, and stock in the treasury, except upon 
foreign occasions, etc ” 

Special laws are sometimes the only way for secunng justice 
in particular cases, sometimes the best way to advance the pub- 
lic welfare by opening the door of opportunity to men of enter- 
prise. In time of public emergency they may furnish the only 
avenue for safety or relief. In normal times they permit valuable 
experiment. This advantage is worth examination It has been 
well described by a veteran newspaper man of Massachusetts, 
who at short range watched the Legislature for many years and 
whose judgments commanded respect. 

“The critics fail to perceive,” said Mr, Bridgman, “that 
special acts must often precede general acts. For a long tune 
there was a fruitless, but honest and persistent endeavor to draft 
a general water-supply act which should remove the need of a 
charter for every new company. It vas years, in spite of re- 
peated efforts, before a general law could be passed for safe de- 
posit, loan, and trust companies, and m these years many special 
charters were issued City charters were of necessity at first 
special, in the divergence of local circumstances and in the lack 
of experience in city administration Special acts arc the pio- 
neers in the growth of the State. They are mevitable in the ad- 
vance into a new field or upon a higher plane As instances 
multiply, generalizations are made from the different experi- 
ences, and so general laws become possible. But untd a new race 
of statesmen is bred, special acts will, as a rule, precede general. 
As fast as possible special acts are made general, and to clamor 
for the latter before their time is useless. It is only when the 
generahzation from special acts is not prompt that there is good 
ground for complaint But special acts which mark a State- 
growth in a new line require time for discussion, both to be wise 
in themselves, and to set a wise precedent for commg general 
acts.” ^ 

^ H L Bridgman, Bienmal Elections, 125 
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An Enghsh expert who approached public questions from the 
starting-point of a man of science, reached like conclusions. “ I 
maintain,” said Professor Jevons, “that, in large classes of 
legislative affairs, there is really nothing to prevent our making 
direct expenments upon the living social organism . . . Social 
progress is social expenmentation .. Changes effected by any 
important act of Parliament are like stonns, eaithquakes, and 
cataclysms, which disturb the continuous coume of social 
growth Sometimes they do much good , sometimes much hann ; 
but in any case it is hardly possible to foiccast the result of a 
considerable catastrophic change m the social organism. There- 
fore I hold unhesitatingly that, whcnevei it is possible, legisla- 
tion should observe the order of nature and piocccd tentatively. 
No doubt, by the aid of an elaborate machinery of administra- 
tion and a powerful body of pohcc. Government can, to a certain 
extent, guide, or at any rate, restrain, the conduct of its sub- 
jects. Even in this respect its powers are very limited, and a law 
which does not command the respect of the body of the people 
must soon be repealed or become inoperative But, as regards 
the creation of institutions. Parliament is almost powerless, 
except by consulting the needs of the time, and offenng facilities 
for such institutions to grow up as experience shows to be suc- 
cessful But an unfortunate confusion of ideas exists, and it 
seems to be supposed that, because for reasons of obvious con- 
venience the civil and criminal law s are as a general rule made 
umfoim for the whole kingdom, therefore, the legislative action 
of Parliament must always be umform and definitive. 

“Pei haps it may be said that every new law is necessanly an 
experiment, and affords expenence for its own improvement, 
and, if necessary, its abrogation But theie are two strong rea- 
sons why an act which has been made general, and has come into 
general operation, can seldom serve as an experiment. If an act 
comes largely into operation it is practically irrevocable. Parlia- 
ment cannot say simply ‘as you were,’ and proceed to a new and 
more hopeful experunent. A social humpty-dumpty can not be 
set up again just as it was before even by the Queen’s men. The 
vested interests created arc usually too formidable to be set 
aside, and too expensive to be bought up A good many years, 
say seven, or ten at the least, are needed to develop properly 
any important legislative experiment, so that the same genera- 
tion of statesmen would not have more than three or four op- 
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portunities of experiment in the same subject during the longest 
political career If we divide up the country, and try one experi- 
ment on one town or county, and another on another, there is a 
possibihty of making an almost unlimited number of vahd trials 
within ten or twenty years.” * 

If, then, special legislation has definite advantages, if at most 
it cannot be whoUy escaped, if experience shows that in any 
event it cannot be wholly prevented, why not see if some way is 
not feasible to lessen its injuiies and expand its benefits^ The 
remedies we have tried are in large part failures As Henry 
Sedgwick puts it, the constitutional rules are "a clumsy and 
unsatisfactory method of guardmg against injustice and job- 
bery ” ^ Surely we will not admit impotcncy. Surely we wiU not 
confess that improvement is impossible 

To an American studying what’s to be done, the first sugges- 
tive fact presenting itself is that the English, whether whoUy 
successful or not, have handled the problem much better than 
we have, and the prime reason seems to be that they have recog- 
mzed the quasi-judicial character of special legislation. 

Private Bills in England 

In England until the 18 th century the greater number of 
Private Bills were Personal Bills and largely foi the purpose of 
obtaining redress of grievances. In the course of tune, owing to 
the provision of othei remedies m the courts, Pei-sonal Bills, 
Avith a few exceptions of a technical nature, ceased, and Private 
Bills became restricted to the purpose of confciring special poiv- 
ers for public or scmi-pubhc objects upon local authorities or 
corporate bodies. 

Their treatment is based on the assumption that the interests 
uppermost are pnvate. The bcanng of such a bill on the public 
welfare is not ignored, but it is the secondary consideration. 
Primarily Parliament is to decide bctiYCcn opposing sets of in- 
dividual considerations It is supposed that the passage of the 
bill Avill help A and hurt B. In essence, therefore, the matter is a 
judicial proceeding As such it is treated, with many of the 
forms, the safeguards, and the assumptions of a procedure in the 
courts of law. That all parties in interest may have due notice, 

^ W Stanley Jevons, "Experimental Legislation,” Contemporary Review^ re- 
printed in Popular St icttcc MonlhlUf April, ISSO 

® The Elements of Politics, 437 
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the bill must be deposited about two months before the opening 
of the session of Parliament It is first considered by the Lord 
r,ha.n-ma.Ti and by the Chairman of Committees in the Com- 
mons, with their legal advisers Any clauses to which they ob- 
ject are discussed with the promoters, who in practice must give 
way on points that are pressed 

Official Evaminers appointed by the Speaker and the House 
of Lords determine all facts relating to compliance or non- 
compliance with the Standing Orders To save time and to pre- 
vent expense to the parties that might result from conflicting 
decisions in the two Houses, these Examiners report to both of 
them The Examiner appointed by the House of Commons has 
also the duty of taxing costs. 

Private bills are divided between the two liouscs as conven- 
ience directs When such a bill is reached in the order of busi- 
ness, it IS not usually opposed on first and second reading, al- 
though there is sometimes contest on second reading As a rule, 
though, the flrst step in opposition is to carry the matter to what 
the English call a select committee — what we would call a 
special committee This is named by a Committee of Selection. 
If of the Commons, the select committee usually has four mem- 
bers, if of the Lords, five This committee is to be virtually a 
tnal court Its judicial function is stressed by the requirement 
of attendance of all members save m case of sickness or by order 
of the House The Chairman and each member must sign a 
declaration in which he declares he is not locally nor personally 
interested in any of the bills '■ 

The persons ivhose interests are to be promoted appear as 
suitors. Those who apprehend injury are admitted as adverse 
parties Counsel are hoard and witnesses examined The bill 
has a preamble giving the reasons for recourse to legislation. 
The flrst business of the Committee is to pass on those reasons 
If they are approved, then the clauses are considered in order, 
amendments are made if thought desirable, and the conclusion 
IS reported to the House There the bill has to be read a third 
time and passed, as in the case of a public bill Opposition in the 
House IS rare except on grounds of general principle. The prac- 
tice IS to assume that the questions raised by pnvate bills can 
be more satisfactorily settled by a small special committee than 

^ G F M Campion, An Introduchon io the Procedure of the House of Com~ 
mons, 267, 268 
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by a large assembly, and the committee report usually prevails. 

The analogy to a judicial proceedmg shows itself further in 
the fact that if the petitioning party abandons the measure, it 
falls, no matter how much merit the House may see in it. Yet 
the legislative aspect is not lost from sight, for although the pro- 
moters may prove the benefit to themselves, may show that no- 
body m particular will be hurt, and may be confronted by no 
one with specific complaint or objection, yet if the biU be 
thought hable to harm the pubbe, it will be rejected or so 
amended as to make it innocuous Government departments 
are required to report on all private bills with which they are 
concerned m any way. No measure imposing any duties on a 
department may be introduced as a pnvate bill In the case of a 
proposal within the province of the Local Government Board, 
its consent is necessary, but in practice that is withheld only if 
the object could be obtained in a simpler way, as by a Provi- 
sional Order. The House of Commons now appoints in each 
session a special committee, called the local legislation commit- 
tee, and refers to it all private bills sought by municipal or other 
local authorities, proposing to create powers relating to police, 
sanitary, or other local government regulations that conflict 
with, deviate from, or go beyond, the provisions of the general 
law. 

Courts of equity look on a pnvate bill so much in the light of 
an ordinary suit, that promoters have been restrained by in- 
junction from proceeding with a bill which would, in effect, set 
aside a contract made by them. Also opponents may be re- 
strained by injunction. The flavor of legal proceedings further 
appears in the matter of fees. In olden tunes it was the custom 
to allow the officers of both Houses, from the Clerk to the door- 
keepers and from the Speaker to the Serjeant’s men, to obtain 
their principal remuneration from fees As regards private bills, 
it may be that the practice was imported from the courts by the 
Clerks of Chancery, who, in the middle of the fourteenth cen- 
tury, were charged to receive petitions that might give rise 
either to litigation or legislation * 

Although the abuses that came to cluster around the system 
have of late been in a measure removed, fees still present them- 
selves at almost every step The minimum fees for the various 
stages in the House itself, taken together, are never less than 

* F H Spencer, Municipal Origine, 83 
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thirty-five pounds, and they increase according to the amount 
involved, up to four times as much. There is, moreover, a fee 
of ten pounds for each day that the committee sits, if the pro- 
moters appear by counsel, and of five pounds if they do not. 
Tees on a smaller scale are also charged to opponents Alto- 
gether the annual receipts of the House of Commons fiom pri- 
vate bill legislation average more than forty thousand pounds, 
while its expenses on that account are less than twelve thousand. 
In the House of Lords the fees are arranged somewhat differ- 
ently, but they are, on the whole, about as large; so that the 
parliamentary charges on the smallest unopposed private bill 
amount to moie than 190 pounds. Then there are the expenses 
of parliamentary and local agents, of printing, advertising, and, 
in the case of opposed bills, of counsel, witnesses, and experts. 
Sometimes all this makes a very large sum. Birmingliam, for 
example, spent £14,750 m 1892 in promoting a single bill 

The total amount spent by local authorities in the United 
Kingdom during the seven years from 1892 to 1898 in promoting 
and opposing private bills was £1,390,407, while private com- 
panies expended for the same purpose £2,806,813. Adding the 
smaller sums spent on provisional orders, and those paid out by 
harbor and dock boards, the giand total consumed in private 
legislation was £4,496,834 * 

President Lowell told a committee of the Now York Constitu- 
tional Convention, June 10, 1915, that in a contest between 
Manchester and Liverpool on the petition of Manchester to 
build the Manchester ship canal, the legal expenses were 
$1,000,000 Thereupon Seth Low said he remembered seeing a 
ferryboat crossing the Thames years ago, and being told the 
reason that they did not have a bridge was that it would cost 
four thousand pounds to get permission from Parliament, and 
it was cheaper to maintain the feriy.^ 

Lord Brougham in 1860 proposed for the handhng of pnvate 
bills a court or board of five judges, appointed by the Crown and 
removable only on a joint address of both Houses. As he would 
have allowed petitioners to oppose m both Houses a scheme ap- 
proved by this Board, costs would have been swollen still fur- 
ther, makmg the project seem to many impracticable. In 1870 
Lord RomiUy, Master of the Rolls, said he did not beheve any 

* A L Lowell. Th& Govemmenl of England, i, 386, 387 

* N Y Conv. Doc. No 14, p, 32 
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pnvate bill could pass, if opposed, at an expense of less than a 
thousand pounds In going over the accounts of a railway com- 
pany when he was on the bench, he found the item of ten thou- 
sand pounds for secret service money paid to members of Parha- 
ment Romilly said he disbehevcd the item and would not allow 
it, but ho mentioned the circumstance to show the scandal that 
arose from the system of private legislation. 

Such conditions seem to an outsider quite indefensible in the 
case of legislative action that ought not to be taken at all unless 
it IS charged with a pubhc interest, however indefinite The ex- 
cuse is given that high fees are an earnest of good faith and tend 
to check private speculation in concessions Yet one recalls the 
pledge of Magna Charta that justice shall not be sold 

Another criticism is aimed at the slowness of the proceeding. 
The probability is against accomplisluiicnt of all the stages in- 
side of from fifteen to eighteen months after the decision to 
promote a measure has been taken by the local authoiity Fur- 
thermore, there has long been complaint because the system 
in tei feres mth the more important work of Parliament and be- 
cause of the strain it puts on members Sir John Mowbray, 
speaking with the voice of authority to a committee on Piivato 
Bill legislation in 1888, said “I do not deny the competence of 
committees or the satisfaction which their decisions give, but I 
think there must bo a change, and that sooner or later Parlia- 
ment will have to transfer its juiisdiction on private bills to 
some external tnbunal.” He gave as one reason the increasing 
difficulty in manning committees, oinng to the growing pressure 
on the time of members of Parliament llobcrt Arthur Sanders, 
addressing the Select Committee on House of Cemmons Pro- 
cedure m 1914, said he thought if pnvate bills were taken away 
from the House altogether, the interests of the pubhc at large 
would bo quite as safe before a judicial tribunal. 

Yet it IS President Lowell’s conclusion that though the system 
has its defects, they are far more than outweighed by its merits 
“The curse of most representative bodies at the present day,” ho 
says, “is the tendency of the members to urge the interests of 
their localities or their constituents It is this more than any- 
thing else that has brought legislatures into discredit, and has 
made them appear to be concerned with a tangled skein of 
private interests latlier than wnth public welfare It is this that 
makes possible the American boss, who draws his resources from 
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his profession of pnvate bill broker. Now the very essence of the 
Enghsh system lies in the fact that it tends to remove pnvate 
and local bills from the general field of political discussion, and 
thus helps to nvet the attention of Parliament upon public mat- 
teis A ministry stands or falls upon its general legislative and 
administrative record, and not because it has offended one mem- 
ber by opposmg the demands of a powerful company, and an- 
other by Ignoring the desires of a borough council. Such a condi- 
tion would not be possible unless Parliament was willing to 
leave pnvate legislation in the mam to small impartial commit- 
tees, and abide by their judgment.” ‘ (The Mimsteis do not 
give an opinion on private bills In 1872 a proposal “to place in 
the hands of a hlmister, or of the Ministers of the crown, the 
power of putting a veto on pnvate legislation” was disapproved 
by the House and by the government On general pnnciples, as 
well as on account of their pressing ofiicial duties, the occupants 
of the treasury bench are exempt from serving on pnvate bill 
committees ) ^ 

Simon Sterne, well-acquamted -mth legislative practice in 
several of the Amencan States, foUon ed a private bill m Parlia- 
ment from its inception to its adoption, and returned full of 
enthusiasm for the Enghsh procedure. He considered it abso- 
lutely no exaggeration to say that the difference in favor of the 
Enghsh method as against the American, is in every respect as 
great as the difference between the procedure, practice, and 
judicial results in the Supreme Ckmrt of the United States, and 
the procedure, practice, and judicial results of a tnbunal in a 
semi-civilized community such as Siam or Arabia He held that 
England, by adopting this course of bnngmg method into legis- 
lation, has accomplished three distinct and important results 

“In the first place, it has pievented the possibility of smug- 
gling a pnvate or local bill through the Houses of Parhament. 
"Without adequate and complete notice to interests which might 
be adversely affected by it, such a bill cannot even be intro- 
duced. 

“Secondly, it has imposed the work and the expense of special 
legislation upon the parties who seek it, and made every possible 
provision that no injury should be done by the granting of the 
special law. 

' The Goeemment of Bnglard, i, 391 

‘ A Todd, Parhanentary Goil in England, n, 67-68. 
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“Thirdly, it has ridden itself of the lobby. When the grant 
by special legislation went no longer by favor but by ment, and 
when the vote of the legislator could no longer be won by under- 
hand means, the class of men who theretofore had been service- 
able in the lobby of the House of Commons could no longer be 
made useful, and a trial requirmg trained intellects being the 
condition precedent to a grant of power, the paihamentary 
lawyer took the place of the lobbjnst. In short, there iS as great 
a distmction between the men who now promote private and 
special legislation in England and the men who promoted it be- 
fore the existence of the Standmg Orders, as there is between a 
lawyer who argues a case before a common law tribunal of dig- 
nity and the go-between of a Turkish court to fix the judge in a 
suitor’s behalf by a propitiatory gift ’’ ^ 

Canada’s practice stands midway that of Parliament and 
ours. After second reading private bills go to large standing 
committees In the Senate no petition for such wfil be received 
after the first three weeks of the session, in the House, after six 
weeks Bills have to pass the scrutmy of an Exammer of Peti- 
tions (who deals with formalities), or the Committee on Stand- 
ing Orders (which operates usually m case of irregularities), and 
without favorable report therefrom are not to be further consid- 
ered The appheant has to pay a fee of $200 and the cost of 
printing the resulting Act in the Statutes. The Supreme Court 
or any two of its Justices shall examine and report upon any 
private bill or petition for a pnvate bill referred to the court 
under any rule of either House. 

In the United States 

John Quincy Adams wrote m his Diaiy, February, 23, 1832 
(viii, 480), with his wonted acumen: “There ought to be no 
pnvate business before Congress There is a great defect in our 
institutions by the want of a Court of Exchequer or Chamber 
of Accounts It IS judicial business, and legislative assembhes 
ought to have nothing to do 'Hath it One-half the time of Con- 
gress IS consumed by it, and there is no common rule of justice 
for any two of the cases decided. A dehberative assembly is the 
worst of all tnbunals for the admimstration of justice.’’ * 

The day may come when Congress and the Legislatures will 

“ “Crude Methods of Legislation,” iVo American Rcvxcw, Am^ 1883 
* Memoiis of John Quincy Adams, Duiry, February 23, 1S32, viii, 480. 
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admit the truth of this and throw off much of the burden, but 
it is beyond the range even of hope that they will shed it aU, 
even if that vere so clearly desirable as Mr Adams thought. 
Yet whether much or little is kept in their own hands, the palpa- 
ble thin g IS that the English method of giving it separate and 
suitable treatment is wise 

An attempt looking in this direction was made at Albany in 
1879, the idea being formulated in a plan for sifting out the 
private bills All such measures were to be filed on the first day 
of the term, and if the taking of private property was involved, 
all persons concerned were to be previously notified. The Gov- 
ernor should then appomt three examiners to see to it that all 
preliminaries had been fulfilled. The bills were then to be heard 
before legislative committees, sitting as courts, with the power 
of summoning and hearing witnesses and of imposing fines upon 
those who tiifled with the pnvilegcs so granted. The plan was 
not appioved Samuel P Orth, wnting on the subject in the 
“Atlantic,” January, 1906, says it was too advanced to com- 
mend itself to the judgment of the legislators Mr Orth thinks 
that if the Legislature could choose a standing commission on 
local bills, such commission to hold sessions ad interim, and to 
have the power to investigate all local bills and report to the 
succeeding Legislature, many of the private bills could be easily 
sifted In his mind the principal objection to this plan is found 
m the changing nature of our state politics. “The commission 
appointed by one Legislature would hardly find favor m the eyes 
of its successor ” 

A few States have tried the regulation of legislative procedure 
in the matter Georgia put into her Constitution of 1877 : “Ah 
special or local bills shall originate in the House of Representa- 
tives The Speaker of the House of Representatives shall, 
within five days from the organization of the General Assembly, 
appomt a committee consisting of one from each Congressional 
District, whose duty it shall be to considei and consolidate all 
special and local bills, on the same subject, and report the same 
to the House . and no special or local bill shall be read or consid- 
ered by the House until the same has been reported by said 
committee, unless by a two-thirds vote. And no bih shall be 
considered or reported to the House, by said committee, unless 
the same shall have been laid before it within fifteen days after 
the organization of the General Assembly, except by a two- 
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thirds vote ” By amendment this was stricken out after a few 
years of trial ‘ 

Mississippi, m 1890, required a standing committee of each 
House on local and private legislation If its conclusion favors, 
the written report must state affirmatively the reasons, “and 
why the end to be accomphslied should not be reached by a 
general law, or by a proceeding m court.” If the report is ad- 
verse, the bill may not be passed save by a majority of all mem- 
bers elected. 

The Virginia Constitution of 1902 provided for the appoint- 
ment of a joint committee, of five Senators and seven Delegates, 
‘ ‘ on special, private, and local legislation.” Any special, private, 
or local bill must go to this committee first, which is to report 
“with a statement in writing whether the obj'ect of the bill can 
be accomplished under general law or by court proceeding ” 
This committee can be discharged from considering such meas- 
ures only by a Yea and Nay vote. 

Judging by the abandonment of the expenment in Georgia 
and by the product of the Legislatures m Mississippi and Vir- 
ginia, these devices have not proved themselves adequate. A 
Governor of another Southern State who must have known of 
them approvingly suggested mstcad the adoption of a system, 
“by which all bills of a local, special, or private nature should 
be submitted, only after proper notice, to a select body of ex- 
perts, lawyers of training and experience, employed at an an- 
nual salary by the State, and whose report, after full hearing of 
all parties interested, should finally determine whether such 
bills should bo introduced or rejected ” * 

For the handling of local bills the Maryland Legislature has a 
unique procedure. When such a bill is introduced in the House 
of Delegates it is referred to a select committee made up of the 
members from the county involved, ivith another added in case 
there are but two from the county In the Senate bills relating 
to Baltimore go to the six members from that city, relating to 
other counties they go to the Senator from the county involved, 
who sits, theoretically, with two other members, usually from 
nearby counties House and Senate almost invariably accept 
the recommendations of these select committees.® 

* Laws of 1884-SS, p 33 

® Emmet O’Neal, “Distrust of State Legislatures," No Am Renew, May, 
1914 

® Am Pol Science Renew, Febiuary, 1933, p 78 
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The Committee on Jurisprudence of the American Bar Asso- 
ciation some time ago recommended (Reports, ix, 282) the Eng- 
hsh idea — a trial of the ments of all private bills, with the aid 
of counsel to represent the pubhc, and at the expense of the peti- 
tioners The New York Commission of 1872 recommended that 
persons pioposmg private or local bills should bear some portion 
of the expense of printing them, but no constitutional provision 
has been made. 

The Commission of the same State to recommend changes in 
methods of legislation advised in 1895 “that a proportionate 
share of the printing expenses incident to a legislative session, 
which amounted, during the last session, to the sum of $200,000, 
should be borne by the parties mterested m the bills, and m 
whose interest and at whose request legislation is considered, 
particularly monied corporations, stock corporations, or private 
individuals.” No constitutional change has yet resulted Vir- 
ginia prescribed by law m 1896 that private bills should be 
printed under the supervision of, and on terms secured by, the 
Superintendent of Pnnting, but at the expense of the applicant. 
Connecticut in the same year enacted that persons or corpora- 
tions interested must deposit $5 for each page of a bill or resolu- 
tion affecting private interests, other than appropriation bills or 
resolutions, the deposit to be refunded should the bill not be 
passed It is required in Connecticut that a fee of $100 shall be 
paid on application for an act or resolution incorporating any 
commercial or manufacturing corporation, or any corporation 
without capital stock The Florida Constitution of 1865, which 
lived three years only, had this provision. “No act incorporating 
any railroad, banking, insurance, commercial, or financial cor- 
poration shall be introduced mto the general assembly, unless 
the person or persons applying for such corporation shall have 
deposited with the treasurer the sum of one hundred dollars as a 
bonus to the State ” 

The same purpose has been accomplished m some other 
States by statute or by legislative rule, but there is here nothing 
like the general application of the idea that is found in England 
and her dominions It is a regular source of revenue m all Eng- 
lish commonwealths, and is duly accounted for as such For 
instance, the receipts from this source m Ontaiio in 1908 
amounted to $9,83.3 50, m Manitoba m 1907, to $2 800, m Bnt- 
ish Columbia m 1909, to $12,120. The rules of order of the 
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Manitoba Assembly require a fee of $100 for a bill not ex- 
ceeding ten pages, with $10 additional for each page over that 
number.* 

Undoubtedly the origin of the prejudice against the system m 
the States is to be found in colonial expenence Fees were met 
in every nook and comer of English administration in the time 
when our forefathers were at the mercy of the Board of Trade 
To get their private acts confirmed, they were on numerous 
occasions frankly told by the Board that they must pay fees 
In the matter of public laws, too, the judicious use of money 
frequently hastened action In 1732 the agent of Rhode Island 
warned his constituents that the passage by Parliament of a 
pending bill obliging the colony to submit its laws to the Pnvy 
Council would entail a great expenditure of money yearly at the 
Council Office and the Board of Trade, “to get acts through 
hero, in fees for Petitions, Reports, References and Royal Orders, 
besides the tedious delays that may happen.” Penn asked the 
government of Pennsylvania for “ffity guineas, if not one hun- 
dred, to get a favorable report” upon a large collection of laws, 
and later he wrote that the report of the Attorney General was 
held up for want of a large fee to him. Bellomont wrote the 
Board in 1G98 that 28 merchants of New York had contnbuted 
100 pounds for use m obtaining the royal approval to an in- 
demnity bill Later he reported that on the third reading of a 
bill at the council a member declared there would be 40,000 
pounds available “to stop the Kmg’s approbation in England.” 
This Bellomont considered “so abominable a reflection on the 
Government of England, but so common a one here,” that he 
ventured to suggest that their lordships should “put all imagina- 
ble discountenance upon it ” It is safe to say that the expense 
involved irritated the colonists, contnbuted matenally to their 
dislike for the English control over legislation, and led them to 
think the fee system undemocratic ^ 

Apart from inhented prejudice, the basic theory of the fee 
system does not appeal to Amencans. They feel that justice 
ought to be as nearly free as possible, and though private bills 
often savor more of pnvilege than of justice, they either think 

1 Henry Ford Jones, "American and Canadian Political Methods,” No Am, 
Reo , November, 1911 

* E B Russell, “ The Review of American Colomal Legislation by the King 
in Council,” Col Umv. Studies, vol muv, 219-21 
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it impossible to discriminate or do not care to discriminate. 
They assume that every law has a public benefit, however re- 
mote, or else it ought not to have been enacted, and they think 
individuals ought not to have to pay for a public benefit Yet 
nommal fees, corresponding to those in trial courts, to which 
we have long been accustomed and to which few demur, would 
m the belief of some who have had much legislative expenence, 
work no real hardship and would choke off a great deal of trivial 
petitiomng 


Prelimixahy Investigation 

One feature of our judicial procedure might be easily applied 
to special legislation without antagonizing any prejudice or in- 
terfering inth any mental habit, and to the great benefit of 
Legislatures and lawmaking We are accustomed to seeing the 
courts aided by auditors, masters m chancery, referees, and the 
like Why should not Legislatures likewise secure preliminary 
investigation and exact information’ At present if any state- 
ment of alleged facts comes to a committee of Legislature or 
Congress, it is known to be ex parte and is viewed with corres- 
ponding suspicion and indifferenco This devolves on the com- 
mittee the need of determining facts that miglit have been de- 
termined in advance, saving the time of the cominiitce and con- 
ducing to accuracy. Departments of Justice, Fedi'ial, State, and 
local, have of late with grownng frequency called in the help of 
special investigators, usually capable lawyers, who seem to be 
found of great service No reason suggests itself why legislative 
committees should not resort to similar aid. 

For most of their needs, however, information agencies are 
already at hand, in the Departments, Bureaus, and Commis- 
sions concerned with nearly every topic of legislative inquiry 
The tendency to turn to them is already apparent Governor 
Ammons of Colorado said to the Governors’ Conference in 1914- 
“In the National Capital it is utterly useless to expect a bill to 
pass unless it is first approved by some department The Presi- 
dent cannot look over all the matters, and therefore, as a matter 
of course, bills, anyhow relating to the West, subjects in which 
we are interested, can get no consideration whatever until after 
they have been referred by the committee to certain depart- 
ments and the O K of those departments secured ” In this the 
Governor confused somewhat the executive and legislative re- 
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sort to Departments, but the principle is the same whether a 
committee or a Chief Executive is to pass judgment. In either 
case information and opinion arc sought The Governor speaks 
of this as if it were objectionable It seems to me highly com- 
mendable. The Departments should be the eyes and ears of any 
Chief Executive, of course with exceptions, for no chief ought 
to be the slave of his aids The Departments should equally 
serve Congress or Legislature, for who can better judge or in- 
form than those whose daily work it is to be masters of the mat- 
ters within their purview? 

The principle commended itself so much to the Massachusetts 
Committee on Legislative Procedure in 1915 that it recom- 
mended the adoption of rules requmng all petitions for increase 
of salary to be approved, in the case of a head of a department 
by the Commission on Economy and Efficiency, and in the case 
of subordinates by the head of the department, together with an 
endorsement of approval or disapproval on the part of the Com- 
mission on Economy and Efficiency, every petition for a pen- 
sion, special compensation, or an annuity to be approved, m the 
case of a State employee by the head of the department, in the 
case of a county employee by the county commissioners, and in 
the case of city or town employees by the mayor in cities, and 
by the selectmen in towns, petitions for increase of salaries of 
clerks and assistant clerks of courts to be approved by the 
county commissioners, petitions relating to matters under the 
jurisdiction and control of any State board, department, or 
commission to be filed with such boaid, department, or commis- 
sion at a seasonable tune before introduction into the Legisla- 
ture, and petitions relating to matters under the junsdiction and 
control of any metropolitan board or commission or the Direc- 
tors of the Port of Boston to be presented to them for their ap- 
proval, examination, and report four months before the con- 
vening of the General Court. It is not to the credit of the 
Massachusetts Legislature that it has not yet adopted the 
rule 

The New York Commission to Recommend Changes in Meth- 
ods of Legislation (1895) likewise advised that with reference to 
every bill affecting any department of the State government, or 
the general administration of the law subject to the supervision 
of such department, notice thereof should be given to the head 
of the depaitment having the administration of such subject 
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under his supervision, and an opportunity afforded him to be 
heard before the bill should be reported or passed. 

A standmg order of Parhament requires that all private bills 
relatmg to subjects vithm the jurisdiction of the Local Govern- 
ment Board be referred to it for consideration and report. If 
omissions or undesirable provisions are noted, the fact is re- 
ported to the select committee considering the biU, and almost 
invariably the recommendations of the board are adopted. 
Parhament in turn follows the decisions of the select committee, 
and thus the beneficial results obtained are directly traceable to 
the position of the Local Government Board ^ 

In mere matter of workmg detail, systematic preparation 
ought to get far more attention from legislative committees 
Of late. Boards of Directors of corporations. Chambers of Com- 
merce, aU sorts of organizations, have awakened to the conven- 
ience and utility of typewritten data, reports, orders of business, 
agenda, and the hke, m hand at the opening of meetings The 
secretary and the typevTiter have quietly worked a revolution 
in the methods of conducting business by small groups of men 
When the new idea at last forces its way into the committee 
rooms of legislative bodies, a not msigmficant step will have 
been taken in systemizmg special legislation 

Another step that looks unimpoitant, might be of some conse- 
quence through its psychological effect. It is the English plan 
of a separate classification for private bills J. David Thompson, 
Law Libranan of Congress, in a paper before the American Po- 
htical Science Association, December 30, 1913, said in discussing 
the pnntmg of biUs in Congress “At the present time these are 
numbered separately as introduced whether they are public or 
private, general, local, or special, in one senes for each House. 
A desirable change would be to separate public from pnvate bills 
and number each class in a distmct senes Xo administrative 
difliculties stand m the way, because a distmction is now made 
in the pnntmg law by which a smaller number of copies is struck 
off in the case of pnvate bills . . It would segregate for separate 
treatment at least eighty per cent of the bills now mtroduced ’’ 

If segregation should get lawmakers into the way of thinking 
general and special bills are to be treated differently, it would be 
no small gam. However, segregation is not so simple a matter 

* M. R Maltbic, “The English Local Government Board,” Pol Se Qy , 
June, 1898 
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as it seems. In 1915 Massachusetts began publishing the laws 
annually in two volumes, one of “General Acts," the other of 
“Special Acts and Resolves ” The experiment was abandoned 
in 1919, partly because of the confusion made by two indices, 
partly because of the difficulty m deciding which were general 
and which were special acts. 

Notice in Advance 

The requirement of notice of application for special legislation 
IS now found m some measure in all well-regulated States, but as 
yet is far from adequate. Even a proposal of such evident de- 
sirability, has had to fight its way inch by inch Curiously 
enough the first Constitution of Pennsylvama, instead of recog- 
nizing the importance of pubhcity for special bills, distinctly 
restricted the requirements for printing and delay, to “ bills of 
public nature.” The section, however, was dropped in 1790. 
The real need was clear to that political pioneer, Thomas Paine, 
who had been clerk of the Pennsylvania Assembly before a 
whimsical fate took the apostle of American democracy into the 
National Convention of revolutionary France and made him an 
English outlaw. After he came back to this country he ivrote, m 
1805, “Of Constitutions, Governments, and Charters,” for the 
benefit of the people of Pennsylvania, then occupied with the 
subject of calling a convention to revise their Constitution. 
“Experience shows,” said he, “that matters will occasionally 
arise, especially in a new country, that will require the exercise 
of a power differently constituted to that of ordinary legislation; 
and therefore there ought to be an article in a Constitution, de- 
fining how that power shall be constituted and exercised. Per- 
haps the simplest method, that which I am going to mention, is 
the best, because it is still keeping strictly within the limits of 
annual elections, makes no new appointments necessary, and 
creates no additional expense For example. 

“That all matters of a different quality to matters of ordinary 
legislation, such, for instance, as sales or grants of public lands, 
acts of incorporation, public contracts with individuals or com- 
panies beyond a certain amount, shall be proposed in one Legis- 
lature, and published in the form of a bill, with the Yeas and 
Nays, after the second reading, and in that state shall lie over 
to be taken up by the succeeding Legislature, that is, there shall 
always be, on all such matters, one annual election take place 
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between the time of bringing m the bill and the tune of enacting 
it into a permanent law 

“It IS the rapidity with which a self interested speculation, or 
a fraud on the public property, can be carried through within 
the short space of one session, and before the people can be ap- 
prised of it, that renders it necessary that a precaution of this 
kind, unless a better can be do\TScd, should be made an article 
of the Constitution Had such an article been originally in the 
Constitution, the bribery and corruption employed to seduce 
and manage the membem of the late Legislature in the affair of 
the Merchants’ Bank, could not have taken place It would not 
have been worth while to bnbe men to do what they had not the 
power of doing That Legislature could only have proposed, but 
not enacted the law, and the election then ensuing would, by 
discarding the proposers, have negatived the proposal without 
any further trouble ” 

In spite of such a sagacious warning, the force of which would 
eversnvhere now be admitted, no constitutional protection was 
afforded, as far as I observe, until North Carolina m 1835 pro- 
vided by amendment for thirty days’ notice bofoie the passage 
of a private bill. Rhode Island may have remembered Paine’s 
proposal when m 1842 it required that any bill presented for 
creating a corporation other than for religious, literary, or char- 
itable purposes, or for a military or fire company, should he over 
until after another election of members, “and such public notice 
of the pendency thereof shall be given as may be required by 
law ’’ 

Another generation v as to pass before the reform could make 
real headway. Then the first hopeful step was this recommenda- 
tion of the New York Commission of 1872: “No private, special, 
or local biU shall be introduced m any regular session after sixty 
days from the commencement thereof, without in each case, the 
recorded consent, by Yeas and Nays, of thiee fourths of all the 
members elected to the House in which such bdl is offered, and 
no such bill shall be pas.sed, unless public notice of the intention 
to apply therefor, and of the general objects of the bill, shall 
have been previously given ” The Legislature did not like this 
and would not submit it to the people. 

In the following year Pennsylvania made it part of her reform 
program, with the requirement that evidence of the publication 
of the notice m the locality concerned, should be exhibited m the 
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General Assembly before the passage of the bill Arkansas cop- 
ied Pennsylvania the year afterward, Alabama, Texas, and 
Missouri (substantially) m 1875; Georgia in 1877, Louisiana 
(substantially) in 1879 

New Jersey, imitating the device in 1875, left details to the 
Legislature Florida, acting m 1885, made the time of notice 
sixty days. Oklahoma entered the Union with a provision of the 
same purport, the notice required being of four weeks Alabama 
m 1901 said the courts should pronounce void every special, 
private, or local law not affirmatively shown by the Journals of 
the Legislature to have been passed m accordance with the con- 
stitutional provisions. 

Some other States have handled the matter by statute or 
legislative rule, but nowhere within the scope of my observation, 
to the desirable extent. For instance, the Massachusetts statute 
requires the publication of notice m the case of petitions for the 
incorporation or division of cities and towns, the incorporation 
or amendments of the charter of certain public-service corpora- 
tions, authority to take water for a water supply, the budding 
of structures over navigable or tide waters, the incorporation of 
educational institutions or the amendment of their charters 
The rules of the Geneial Comt also require that the committee 
shall be satisfied of adequate notice in the case of a petition 
“affecting the rights of individuals or the rights of a private or 
municipal corporation, otherwise than as it affects generally the 
people of the whole Commonwealth or the people of the city or 
town to which it specifically applies ” Tlie general precaution 
in the matter of the rights of mdmduals, is a dead letter Per- 
functory, partial, and wholly madequate advertising of com- 
mittee hearings is the only attempt to comply therewith The 
advertising required by statute m the case of municipal and 
other corporation matters is almost as unsatisfactoiy Legisla- 
tures, like the courts, are far behind the times in their failure to 
comprehend that fine-type legal notices buned in the advertising 
pages of the modern newspaper are not read by any considerable 
part of the public The waste of money in the present processes 
of legal and legislative publicity, is a crjnng shame The same 
expenditure made by any fairly capable agent with authonty to 
eliminate useless verbiage and to employ modem methods, 
might easily accomplish ten times the results now secured. 
Some day Legislatures n ill have publicity clerks. 


592 


LEGISLATI\^ PROBLEMS 


The New York Commission to Recommend Changes m Meth- 
ods of Legislation advised in 1895 the adoption of a system along 
the Fki ghah lines It recommended that all private and local 
bills, mcludmg bills relating to municipalities, should be filed 
either before the begmmng of the legislative session or withm 
thirty days before their presentation to the Legislature, unless 
the Governor took upon himself the responsibility of makmg a 
special recommendation of urgency. Each bdl should be accom- 
panied with proof of notice duly published or personally served 
on every mterest which might be affected by such legislation. 
The petition and written answers partakmg of the nature of 
pleadings in a civil suit, should be filed with the bill and accom- 
pany it during the whole of its legislative progress. It was also 
proposed that every committee should be requu^d to report the 
pnvate and local bills submitted to it, with the reasons for its 
action, within a certam number of days. 


CHAPTER XXI 

CLAIMS 

A MOST perplexing class of special legislation is that covering 
what are commonly referred to as “claims.” These include 
matters of contract and of tort (mjury to the person or property 
of another). They mvolve not questions of privilege or favor, 
but of nght and wrong 

The responsibihty of the State, whether monarchy or any 
other form of government, as well as of corporations pubhc or 
private, has been m dispute for many centuries and stdl divides 
the makers and interpreters of law On the one hand are those 
whose views are embodied in the maxun, “The King can do no 
wrong ” On the other hand are those who hold that every wrong 
should have remedy or redress 

Unfortunately neither side can find unquestionable authority 
in Roman law, the original source of many of our legal princi- 
ples. The history of English law shows reversals of opinion and 
practice. Up to at least the 14th century nobody seems to have 
doubted the right of the injured subject to get redress from his 
government Just when and why this came to be denied, is not 
clear. Perhaps it was when the Tudors established for a time 
the doctrine of absolute sovereignty. However, when, in the 
17th century, colonists began bringing English law across the 
water, Englishmen had become accustomed to the theory that 
the King was incapable of domg a wrong for which a subject 
could of inherent right obtain redress or relief, and that either 
was to be had only through the mercy of the soveieign, granted 
upon prayer In other words no remedy was inherent in citizen- 
ship; a subject might not of nght sue his monarch 

The gross injustice that would have often followed was from 
time immemorial escaped by allowing the subject to petition 
respectfully that right be done him. His prayer was called a 
petition of nght Technically no more than a prayer, it has come 
to be in effect a suit, distinguished only in matter of form It is a 
judicial proceeding, tried like other suits, and the petitioner now 
has the pnvdegc of instituting his proceeding in any of the 
supenor courts. The remedy, however, is open only m a certam 
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defimte class of cases. Not until 1874 was its extension to the 
general field of contract approved by an English judge, and it 
has not yet reached the field of tort, though approaching it in 
muced cases of contract and tort when handled by clever and 
subtle counsel 

Another recourse is that of suit against a Minister or official 
in his private capacity when damages are claimed for wrongful 
acts even when such acts were performed by such a person in his 
official capacity. 

Upon inquiiy, G. F. Campion, Clerk Assistant of the House 
of Commons and author of an excellent “Introduction to the 
Procedure of the House of Commons,” informs me the fact that 
a remedy is available at law would generally prevent action be- 
ing attempted m the House. WTiere, however, there is no ground 
for legal action, but a so-called “moral claim ” to compensation, 
action might be taken in Pailiament, probablj" in the House of 
Commons, where most of the important Ministers sit Such 
action would be aimed at putting pressure upon the Govern- 
ment as loaders of the House and bound by their position to pay 
attention to the representations of any considerable section of 
that body, at any rate of their oma supporters, but u would not 
be likely to obtam effective backing unless the claw raised some 
pnnciple mdc enough to be considered of geneinl importance 

In such case the question would probably be raised by means 
of a motion stating that in the opimon of the House it was de- 
sirable to take the required action If it was merely an mdind- 
ual claun without wider imphcations, action to further it might 
take the form of raising a debate on one of the occasions — such 
as Committee of Supply or adjournment of the House — when 
grievances can be brought forward, or it might take the form of 
repeated oral questions at “Question Time,” to the Minister 
concerned In recent years there have been cases of dismissed 
pubhc seivants whose claims liave been pressed in this way ivith 
great earnestness Results, however, have not proved these 
methods to be veiy efficacious, and it is probable that members 
who really have the interests of their proteges at heart, find it a 
more promising procedure to prosecute their claims by means of 
private, or at any rate extra-parliamentary, representations to 
Ministers or the permanent heads of departments 

Mr Campion adds that the departments are in such a strong 
position and so loath to depart from their precedents, which 
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cover most of the possible cases, that probably the best course 
of all IS for a claimant with a good “moral” but not an actionable 
case to throw himself upon their sense of fairness. If this fails, 
parhamentary support is hkely to prove a broken reed. 

On the continent of Europe, progress away from the theory 
that lungs and corporations have no responsibility for injury, 
although slow, has been fairly continuous from the time when 
under the Emperors Rome saw its great legal system take shape. 
Although there arc stiU dissenters among the legal logicians, it 
may fairly be said that there the theory of an irresponsible state 
has been rejected In matters of contract it was incompatible 
with the development of administrative courts France has also 
come to accept that when an administrative act is in genuine 
relation to the duty of an official, the State may, with some 
qualifications, be held responsible under the Article of the Civil 
Code making the principal responsible for certain torts of his 
agents. 


In the States 

Colonists are apt to chng more tenaciously to opinions and 
practices brought with them tlian the mother country itself An 
example appears m matter of language. The French spoken in 
Quebec to-day is more like that of two centunes ago than is the 
French now spoken in Pans The pronunciation of English in 
our American cities is nearer tliat heard in London when the 
Stuarts and Georges ruled than is the speech of Englishmen 
new. So though we have dispensed with Kings, the greater part 
of us still insist that “the King can do no wrong ” 

Inexplicably and unfortunately, while holding for the most 
part to the ngor of a harsh, cruel doctrine, we have not resorted 
to the avenue of escape furnished by the English petition of 
right Only of late, and then hesitatmgly, reluctantly, inade- 
quately, have we made some headway toward justice by letting 
injured citizens resort to courts or administrative officials 
Delay in this may in part be traced to the temper of the people 
aroused and shaped by a momentous controversy that brought 
to the Supreme Court its first great problem It was in 1793, but 
four years after the Constitution was adopted, in the case of 
Chishohn v. Georgia (2 Dali 419-1793) that our highest tnbunal 
held a State could be sued m the Supreme Court by a citizen of 
another State. Indignation grew almost to fury. Of what value 
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had been the War of Revolution if the new States were not 
sovereigns? If a sovereign could be haled into court by a citizen 
of another sovereign, what became of independence? 

Such questions led quickly forthwith to the first of the amend- 
ments to the Constitution after those known as the Bill of 
Rights In January, 1798, the President informed Congress that 
the 11th Amendment had been adopted by the constitutional 
number of States. It declared that the judicial power of the 
United States should not be construed to extend to any suit in 
law or equity, commenced or prosecuted against one of the 
United States by citizens of another State, or by citizens or sub- 
jects of any foreign State Nevertheless any reasonable man 
who to-day reads the powerful opinion by Chief Justice John 
Jay will find it hard to contest his view that such extension of 
the judicial power was wise because honest, and because useful; 
because it recognized and strongly rested “on this great moral 
truth, that justice is the same whether due from one man to a 
miUion, or from a million to one man ” 

Since then various decisions have somewhat lessened the scope 
of the hardship wrought by the 11th Amendment, and though it 
IS still the case that a State cannot be directly sued, save with 
its consent, none of its ofiicers or agents can now justify wrong to 
individuals by pleading the authonty ot the government when 
such authority is illegal. 

The argument against governmental responsibility is largely 
technical. Should the principal of an agent who has no legal 
authority to commit torts, be held to account because the agent 
has abused his agency or office? "We have indeed gone part way 
in answenng that in the affirmative and so departing from the 
doctrine of ultra vires, but are we called upon to go in this 
direction the whole distance? 

Next, may one of the people sue the unit of which he is a 
fraction? hlay a partner sue the partnership? Manifestly not, 
say the theorists, he would be suing himself So when a State 
contracts with one of its citizens and fails of its obligations in 
some particular, in strict theory it would seem that he may not 
complain. Furthermore, lacking necessary legislation, there is 
no way in which a judgment against the sovereign or govern- 
ment can be enforced A legislature cannot be compelled to 
make necessary appropriation For years Congress has refused 
to pay what are known as French spohation claims although 
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they have been adjudged valid by the Court of Claims. Manda- 
mus will not he against Congress or the Treasury. In the view 
of Justice Holmes there can be no “tort” by the State when 
there is no remedy against the State.i 
Justice Holmes held that “a sovereign is exempt from suit, 
not because of any formal conception or obsolete theory, but on 
the logical and practical ground that there can be no legal right 
as agamst the authority that makes the law on which the nght 
depends ” “ In the Western Maid case later he drew the con- 
clusion that as the Umted States had not consented to be sued 
for torts, it could not be said that m a legal sense the United 
States had been guilty of a tort 
On the other hand some of our Justices have given more 
weight to equitable considerations, to the factors of right and 
fairness Thus in Langford v United States (101 U S 341-1879) 
the Supreme Court declared that the maxim, “The King can do 
no wrong,” has no place in our system of government. In 
United States v Lee (lOG U S 196-1882) Justice Miller said 
“As no person in this government exercises supreme executive 
power, or performs the public duties of a sovereign, it is difficult 
to see on what solid foundation of prmciple the exemption from 
Lability to suit rests ” Slany years before that, m Chisholm v 
Georgia (2 Dali 419-1793) Chief Justice John Jay had said: “I 
wish the state of society was so far improved and the science of 
government advanced to such a degree of perfection as that the 
whole Nation could, in the peaceable course of law, be compelled 
to do justice and be sued by mdmdual citizens ” To my mmd 
that ought to be the sentiment of everj’^ fair-mmded man. 

Our fathers, refusing or at any rate neglecting to incorporate 
the English petition of right in then practice, directed com- 
plamants to address themselves to the representative of sover- 
eignty, the Legislature. Answermg petitioners who sought com- 
pensation for injuries due to the various operations of govern- 
ment, became an important and irksome part of legislative 
work It was j'udicial in nature, but an exaggerated respect for 
theory, an unwillingness to abandon a prerogative, selfish pleas- 
ure in the exercise of power, and fear that justice meted out by 
the courts would be costly to taxpayers, combined to impede for 
many years the evident and righteous remedy Even yet it is 

» The Western Majd, 257 U S 419 (1922) 

‘ Kawananakoa v Folyblank, 205 U S. (1904 ) 
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incompletely applied Nothing would seem more reasonable 
than to turn over to courts the adjudication of claims. Never- 
theless four States (Alabama, Arkansas, Illinois, and West Vir- 
gmia) stdl say m their Constitutions that the State shall not be 
made a defendant Hundreds of claims that ought to be sent 
to the courts are still every year handled by Legislatures. And 
they notoriously clog Congress 
In this matter Virginia set an example that might well have 
been more widely and rapidly followed Said Justice Bouldin in 
Higginbotham’s ex’x a. The Commonwealth, 25 Grattan 627 
(1874) . “It has been the cherished policy of Virginia to allow to 
her citizens and others the largest hberty of suit against herself, 
and there has never been a moment since before October, 1778 
(but two years and three months after .she became an independ- 
ent State), that all persons have not enjoyed this right by ex- 
press statute ” Pennsylvania m 1790 concluded that the subject 
was important enough to be imbedded in her Declaration of 
Rights, saying- “Suits may be brought against the common- 
wealth in such manner, in such courts, and in sn..h cases as the 
legislature may by law direct ” Delaware clothed the right with 
like dignity two years later Authority to the legislative body 
thus to make provision has been the favorite way of handling 
the matter, a score of State Constitutions so now providing 
Massachusetts saw the light m 1879, a year and a century 
behind Virginia. The circumstances of her conversion are in- 
structive Governor Talbot told the Legislature- “There is an 
increasing source of annoyance and delay in legislation, and 
some means should be devised to relieve the General Court of 
questions that should be properly settled elsewhere ” He ad- 
vised that the Superior Court, sitting without a jury, should pass 
on claims, and so it was enacted, with the provision that three 
Justices should sit in the case of claims for more than .$1000. 
The statute restricted the junsdiction to claims founded on con- 
tract for the payment of money. This worked so well that eight 
years later the scope of the power was extended to “all claims 
agamst the Commonwealth, whether at law or in equity ” Said 
Governor Ames m his inaugural address of the following Janu- 
ary: “If this legislation is borne in mind, the Legislature will 
find much relief, as under it some of the most vexatious of mat- 
ters that have formerly come before the Legislature will go to 
another tribunal for settlement. Moreover, this will tend to 
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shorten legislative sessions To secure this most desirable result, 
it will be necessary for the Legislature to adhere formally to the 
rule that all cases within the jurisdiction of the court must go 
there for detemimation and that the Legislature will not there- 
after take cognizance of them ” 

The Legislature did bear the act in mind and claims began to 
interfere less with its work Full relief, however, was blocked 
by the decision of the Supieme Court in the Alurdock Parlor 
Grate case (152 Mass 28-1890) to the effect that the words of 
the statute could not be construed in the popular sense, but 
must be taken in the “juridical” sense, excluding torts, on the 
ground that the Legislature could not possibly have meant to 
include them (the “King can do no wrong” theory). The Legis- 
lature did not revolt against this until 1905, when it provided 
that the Commonwealth should be liable for inj'urics to travelers 
resulting from defects in State lughways. In 1908 the require- 
ment for tiial by three Justices was repealed A claunant might 
recover not more than S4000, nor more than one fifth of one per 
cent of the valuation of the town in which the injury was re- 
ceived. The settlement of all manner of claims for less than 
11000 was in 1924 turned over to the Attorney General, the 
Governor and Council to approve his findings If he finds a 
claimant justly entitled to damages in excess of $1000, ho is to 
report the facts to the General Court (the Legislature), with his 
recommendations The result of all this is that claims no longer 
interfere seriously with the work of the Lcgislatuie Nobody in 
Massachusetts would think of returning to the old system 
Nearly a score of State Constitutions have made provision m 
the matter, mostly after the Cahfomia fashion — “Suits may 
be brought against the State in such manner and such courts as 
may be prescribed by law.” Perhaps half the States now permit 
themselves to bo sued in contract Do not suppose, however, 
that the Legislatures have lost or given away all control Ordi- 
narily the States still insist that the laivmaking body may have 
the last word, refusing judgments to be paid without legislative 
appropriation So it has been in Virginia all along The North 
Carolina Constitution of 18G8 took care to specify that the de- 
cisions of the Supreme Court “shall be merely recommendatory; 
no process in the nature of execution shall issue thereon; they 
shall be reported to the next session of the General Assembly 
for its action ” In Massachusetts, however, the appropriation 
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is purely perfunctory, no question ever being raised, and prob- 
ably that IS the general rule elsewhere 

Wisconsin was more trustmg. It directed that judgments 
should be paid out of the tieasuiy upon audit of the transcnpt 
by the Secretary of State. The Nebraska Legislature was 
equally willing to forego the veto power. The same abnegation 
has come to my notice m South Dakota and Washington. Per- 
haps it may be found elsewhere. 

The ongmal Virginia statute covered “any nght m law or 
equity ” Massachusetts, as we have seen, when broadening her 
statute extended it to cover hkewTse claims both at law and m 
equity The other States generally speak only of “claims,” but 
presumably this is construed to warrant equitable jurisdiction. 

Not so liberal has been the view in matters of toit Govern- 
ments everywhere have been very reluctant to admit that they 
may be held responsible for injuries committed by their ser- 
vants Slowly they have been forced by changing conditions to 
put justice ahead of theory When municipahties embarked 
upon enterprises with a profit-malang element, such as water- 
works, sewers, and hghtmg plants, the courts began to admit 
that sufferers from the accidents of operation ought to be reim- 
bursed by use of the ordinary processes of the courts Recogni- 
tion of the principle spread upward, but not without stubborn 
resistance For example, note what the ^Massachusetts Supreme 
Court said in the ^lurdock Parlor Grate case. “The object of 
the statute cannot have been to create a new class of claims for 
which a sovereignty has never been held responsible, but to 
provide a convenient tribunal for the determination of clamis 
of the character which civdized governments have alwaj'S recog- 
nized, although the satisfaction of them has usually been sought 
by direct appeal to the sovereign, or, in our system of govern- 
ment, through the Legislature ” This was reaffirmed m Nash v. 
Commonw'ealth, 174 Mass 335 (1899) and Burroughs v Com- 
monwealth, 224 ;Mass. 28 (1916) Nevertheless, with aU due 
deference to a court for w'hich I have the highest respect, my 
own judgment is that the laivmakers might reasonably have 
been assumed to mean w'hat they said, even taking the words m 
the coUoqmal sense Veiy few members of a State Legislature 
ever draft a bill or vote on it wnth other than the ordmary, 
everyday purport of language in mind 

California in 1893 guarded against such technical and narrow 
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construction by enacting that persons with “claims on contract 
or for negligence against the State” might sue, and this has been 
copied by Arizona Illinois has elaborated lilve authority by 
empowering its Court of Claims “to hear and determme aU 
claims and demands, legal and equitable, liquidated and im- 
liquidated, ex contractu and ex delicto, which the State, as a 
sovereign commonwealth, should m equity and good conscience, 
discharge and pay ” It is not rash to prophecy that in time this 
vdll be the attitude of all the States The sooner the better 

The lUincis Court of Claims, consisting of a Chief Justice and 
two judges, accomplishes judicial results in spite of the constitu- 
tional provision that the State “shall never be made defendant 
in any court of law or equity ” The statute says the General 
Assembly shall make no appropriation to pay any claim or de- 
mand within the jurisdiction of the Court of Claims unless the 
court has made an award therefor. To be sure, the Assembly 
may refuse to appropnate after an award, but this possibility is 
negligible. 

Several other States have in one fashion or another sought to 
get independent scrutiny of claims before legislative appiopria- 
tion The first to do this, as far as I have observed, was Nevada. 
At the start (1804) Nevada made the Governor, Secretary of 
State, and Attorney-General a Board of Exammers, with power 
to examine all claims against the State (except salaries or com- 
pensation of officers fixed by law), and forbade the Legislature 
to act until after this Board had acted. Montana and Idaho 
copied this in 1899. 

The rejected Constitution of New York m 1867 would have 
created a court of claims composed of three judges appointed 
for terms of five years by the Governor and Senate, with power 
to hear and adjudicate claims submitted to it under general 
laws, and prescribing certain details of procedure, also providing 
for a solicitor of claims to represent the State in all matters be- 
fore this court By reason of the State ownership and manage- 
ment of canals, a special need arose that was met in 1870 by 
committing to a Board of Canal Commissioners the determina- 
tion of claims relating to canals. For other claims against the 
State the Legislature, in 1876, created a Board of more gen- 
eral jurisdiction, called the Board of Audit, consisting of the 
Comptroller, the Secretary of State, and the State Treasurer. 
These two boards were in 1883 merged into a more independent 
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Commission, called the Board of Claims, consisting of three 
commissioners, two of whom must be counselors of the Su- 
preme Court An appeal fiom the awards of this board lies to 
the Court of Appeals The aw ards are reported to the Legisla- 
ture, and require a special appropnation to become payable; so 
that now, as before, the final disposition of claims against the 
State depends upon legislative action It was plainly the inten- 
tion of the Legislature, however, to assimilate the powers and 
proceedings of the Board of Claims to those of a regular court, 
and the necessary appropriations are made as a matter of course 
and without a re-examination of the merits of the respective 
clauns ‘ 

Alaryland said in 1867: “The General Assembly shall ap- 
propriate no money out of the Treasury for pajunent of any 
private claim against the State exceeding three hundred dollars, 
unless said claim shall have been first presented to the Comp- 
troller of the Treasury, together wnth the proofs upon which the 
claim IS founded, and reported upon by hun.” 

Nebraska said in 1875 “The Legislature shall provide by law 
that all claims upon the treasury shall be examined and adjusted 
by the Secretary of State before any warrant for the amount 
sWl be drawn Piovuled, That a party aggrieved by the decision 
of the Auditor and Secretary of State may appeal to the district 
court ” 

Michigan in 1908 made the Secretary of State, State Treas- 
urer, and Commissioner of the State Land Office a Board of 
State Auditors, w'ho w'cre to examine and adjust all claims 
against the State not otherwise provided for by general law. 

COUHTS AS A ReCOUHSE 

The serious objection to most of these devices is that Boards 
made up of State officials present no guarantee that any of their 
members shall have any judicial qualifications. Such men have 
not been elected or appointed with any regard to legal training 
Their rriam duties are of a nature foreign to that of passing 
judgment upon contested issues This defect is not found in a 
Court of Claims, or a Board that is essentially a court, but in 
most of the States there is not enough litigation of this elnsH to 
warrant an mdependent organization. In by far the greater 

* Ernst Freund, "Private Claims against the State,” Pol Science Q'y, viil, 
G29 
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number of the States the work could best be hnndlpd by the 
usual courts. 

Why has it not been turned over to them? 

Perhaps the chief reason is the fear that if the courts were 
thrown open to suitors having clauns against the State, the 
amounts awarded would be much larger than a Legislature 
would grant No complaint on this score is ever heard to-day in 
Massachusetts The people feel that what the courts give is 
just, and so feeling would not hsten to any taxpayer mean 
enough to complain Therein your sociologist may find a knotty 
problem Why is it that the people acting through their repre- 
sentatives will be stingy, unjust, indifferent, cruel, but acting 
through their judges will be honorable, considerate, and fair? 

Simon Fleischmann, addressing the New York Bar Associa- 
tion in 1910, thought the experience of New York had proved 
the fear of excessive awards to be unfounded As he viewed it, 
the chief virtue of the tribunal and its procedure lies in the fact 
that every suitor has his day in court, with reasonable prompt- 
ness, and his claim has legal, capable, and impartial investiga- 
tion, with the right to the defeated party to appeal to the high- 
est court of the State, and the certainty of receiving payment 
for such amount as the courts finally allow. “Above all, the 
Empire State thus sets the worthy example of reposing the same 
confidence in its own courts as it demands of its citizens ” Mr 
Fleischmann thought no special court of clauns or other special 
tribunals should be created at all for the enforcement of private 
claims against the State, but that this jurisdiction should be 
conferred upon the existing courts of record of each State, which 
are deemed sufficient for controversies, unlimited in amount or 
consequence, between citizens or private corporations. 

The States have naturally hesitated to turn over to courts or 
other tribunals any claims but those that if made by one in- 
dividual on another would be determined in a court of law. In 
Cole V State, 102 N.Y 48 (1886), the Attorney-General argued 
that the constitutional prohibition against the auditing or allow- 
ance by the Legislature of any pmate claim or account against 
the State, was intended to prevent payment of any claim unless 
it was founded on a legal habihty The court could not accept 
this view, but held that the Legislature might give the Board of 
Claims or other tribunal power to hear and determine claims 
against the State, founded in right and justice. It may be pre- 
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dieted that in the course of tune the pressure of other work on 
our lawmaking bodies will gradually incite them to turn over to 
courts or other tribunals not only the detcimmation of right, but 
also the exercise of judgment m the borderland of law. 

The legislator well knows yet another class of claims — those 
beyond the province of either common law or equity, those 
fundamentally appeahng to chanty, or, as m the case of many 
petitions for pensions, those with patnotic considerations upper- 
most. They are matters of sentiment rather than of nght It is 
useless to say they ought to have no standing So long as men 
are human, so long as giatitude, sympathy, pity are deemed 
honorable motives for action, legislators, thank God' will defy 
the logician and will do what conscience rather than reason tells 
them IS fit. 

Of course this is dangerous doctrine It may be perverted to 
cover inexcusable appropriation of the public funds. Yet on the 
whole the people do not suffer from it enough to outweigh the 
benefit coming from acknowledgment that a government may 
be safe and yet not false to the instincts of humanity. 

It IS generally believed that safeguards are necessary, that 
there must be limits which gcneiosity shall not transgress. For 
a long time reliance was placed on the self-respect and good sense 
of legislators, i\ith the courts in the backgiound ready to en- 
force the constitutional principle that the money of the taxpayer 
shall not be applied to a private purpose. With the decadence 
of public morals that marked the middle of the last century. 
States began to think it necessary to have more definite re- 
stramts. In this particular field Texas may have made the start, 
as far as constitutional provisions go, by teUmg the Legislature 
in 1845 that it should not “grant, by appropnation or other- 
wise, any amount of money out of the treasury of the State to 
any mdividual, on a claim real or pretended, where the same 
shall not have been provided for by pre-existing law.” Iowa in 
1846 said, “nor shall any money be paid on any claim, the sub- 
ject matter of which shall not have been provided for by pre- 
existing laws”; but left open a big loophole by adding, “unless 
such claim be allowed by two thirds of the members elected to 
each branch of the General Assembly.” Michigan in 1850 found 
new phraseology “The Legislature shall not audit nor allow 
any private claim or account ” Ohio in 1851 copied Iowa. 

In the same year Indiana, when authorizing provision to be 
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made by general law for bringing suits against the State, de- 
clared that no act authorizing such suit to be brought, or making 
compensation to any person claiming damages agamst the 
State, should ever be passed Oregon copied this m 1857. Illi- 
nois shut the door tight m 1870 “The General Assembly,” it 
declared, “shall never grant or authorize e.xtra compensation, 
fee or allowance to any public officer, agent, servant or con- 
tractor, after service has been rendered or a contract made, nor 
authonzo the payment of any claim, or part thereof, hereafter 
created against the State under any agi cement or contract 
made without express authoi ity of law ” West Virginia in 1872 
forbade “ the payment of any claim or part theieof. hereafter 
created agamst the State, under any agreement or contract 
made, without express authority of law, and aU such unauthor- 
ized agreements shall be null and void ” 

By amendment in 1874 New York provided “The Legisla- 
ture shall neither audit nor allow any private claim or account 
against the State, but may appropnate money to pay such 
claims as shall have been audited and allowed according to law ” 
The proposition had been in the rejected Constitution of 18C7 
The wording of 1874 proved madequate and the Convention of 
1915 attempted further remedy, which in its Address to the 
People it explained as follows “W^e have extended the classes of 
private or local bills which the Legislature is prohibited from 
passing so as to embiace bills granting to any corporation, asso- 
ciation or individual the right to prove a claim against the State, 
or against any civil division thereof, and bills authonzmg any 
civil division of the State to allow or pay any claim or account. 
We have forbidden the Legislatuie to audit or allow any private 
claim or account against the State or a civil division thereof, 
while authorizing it to pay such claims and accounts against the 
State as shall have been audited and allowed according to law ” ^ 
With aU the other proposals of the Convention, this went by the 
board 

To guard agamst the abuse of stale claims New York provided 
m 1874 “Neither the Legislature, Canal Board, Canal Apprais- 
ers, nor any person or persons acting in behalf of the State, shall 
audit, allow, or pay any claim which, as between citizens of the 
State, would be barred by lapse of tune,” unless duly presented 
within the time allowed by law, and prosecuted with due dih- 

* N.Y. Conv Doo No 54, p 5. 
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gence. Wisconsin by amendment in 1877 provided that no ap- 
propnation should be made for any claim against the State, 
except claims of the United States, and judgments, unless filed 
within SIX years after the claim accrued 

Kentucky m her Constitution of 1900 provided: “The Gen- 
eral Assembly shall neither audit nor allow any private claim 
against the Commonwealth, except for expenses incurred during 
the session at which the same was allowed, but may appropriate 
money to pay such claun as shall have been audited and allowed 
according to law ” Other States have acted until now nearly 
half forbid the pajTiient of claims “ without picvious authority 
of law ” or described to like effect. 

Nevertheless claims continue to make trouble. In the States 
wheie the Legislature is absolutely forbidden to pay any or 
certain classes of them, they furnish many an instance of gross 
wrong unredressed In the States where the Legislature may 
still be burdened mth them, they bring all the evils of special 
legislation Mr. Fleischmann was within bounds when he de- 
clared that the mtngue, favoritism, and lobbying inevitably 
connected with the allowance of claims by a Legislature, con- 
stitute most demoralizing influences and should be avoided on 
the plainest and highest principles of public policy They have 
always been the source of pohtical seandal, wherever allowed or 
practiced 

George M. Davie has given a graphic description of what 
takes place “To arrive at justice where the State sues an in- 
dividual,” he says, “there is provided the learned and unbiassed 
judge, the digniJBed court, full of notice to both sides, the intro- 
duction and analysis of the evidential facts, a dehberate and 
impartial trial, and an appeal to a full bench to correct possible 
errors But when the claim is one by a citizen agamst the State, 
all IS changed A session of the Legislature must be awaited, the 
claim must be introduced as a bill, it must be referred to an un- 
tiained committee of accidental composition, no tune, place, or 
nile IS fixed for the preparation or introduction of evidence, 
there is often but a burned, gossipy, and not very dignified dis- 
cussion, perhaps without notice to the other side, neither learn- 
ing nor impartiahty is required, and the bill is thus ‘ put through,’ 
or ‘sat upon,’ or ‘pigeon-holed’ (to use the technical term of 
the system), according to the activity of the lobby, the distnbu- 
tion of mflucnccs, or as fcitunc may be for or agamst it. Be- 
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sides, in legislative trials of a claim, nothing is final. If the 
lobbyist IS defeated, he has but to ‘hang on,’ takmg the time of 
successive Legislatures, until the death or scattenng of opposmg 
witnesses, or a careless committee, or other accidental circum- 
stance shall at least enable him to shp through his bill.” ^ 

In Congress 

Criticisms of the same sort have with equal warrant been 
aimed for many years at the treatment of claims by Congress. 
Nearly a century ago the situation had become so senous as to 
demand remedy. In 1848 Representative J. X. Rockwell, re- 
porting for the Committee on Claims, stated that of 17,3.57 
private claims presented withm ten years, 8948 had never been 
acted upon, and but 910 had passed both Houses Tlungs had 
reached such a pass that it was said only the impecunious or the 
corrupt could affoid to have dealings with the United States 

It IS to be feared, indeed, that knowledge or suspicion of cor- 
ruption was one of the causes that led Congress in 1855 to create 
a Court of Claims At first its help was of small consequence 
If it approved a claim, it drew up a bill which was laid before 
Congress The Committee on Claims felt bound to re-examine 
each case on its merits, thus reducing the work of the court to 
the level of a mere preliminary inquiry Some gam was made m 
1803 wlien two judges were added and the court, clothed with 
fuU judicial powers, was made part of the judicial system 
Tlirce years later the Supreme Court recognized it as a court 
from which appeals might bo taken The next stop was that 
made by the Bowman Act m 1883, under ivhich cither house of 
Congress, or any committee thereof, might refer to the court 
any claim or matter requiring investigation or determination of 
facts. The court was not to enter judgment but to report its 
findings Jurisdiction did not extend to Civil War claims or 
claims barred by law, yet the act led to the reference of a large 
number of claims not arising from contracts or statutes. 

The gain thus achieved, even if not momentous, induced 
Congress four years later by the Tucker Act to broaden the 
opportunity for relief. This act authorized the begimung of 
suits not only in the Court of Claims, but also m the United 
States Distnct Courts, everyii here, on all clauns founded upon 

1 "Sums the State,” Am Lam Reeiew, Sept -Oct 18S4. 




608 


LEGISLATIVE PROBLEMS 


the Constitution or any law of Congress, except for pensions; or 
upon any regulation of the Executive Departments, or upon any 
contract, expiess or implied, with the Federal Government, or 
for damages m cases not soundmg in toit, in respect to which 
claim the party w’ould be entitled to redress against the United 
States, either in a court of Law, Equity, or Admiralty, if the 
United States were suable (except war claims, or claims previ- 
ously rejected or reported on adversely by any court, depart- 
ment, or commission) All such suits are to be begun within six 
years after the cause of action accrues No jury is allow'ed m 
any case Actions are to be brought by petition United States 
attorneys are to accept ser-\nce and defend the United States Pro- 
ceedings are to be governed by existmg law. No judgment by 
default IS to be rendered Appeals arc allow'ed as in other cases 
Judgments are to be reported to Congress, whose sole duty is to 
pay them. The court cannot issue an execution to enforce its 
judgments Money may be drawn from the treasury of the 
United States only to meet appropnations made by Congress. 
Each Congress appropriates a lump sum to satisfy any judg- 
ments that have been or may be rendered by the court, should 
this provision be omitted m any appropriation bill the judg- 
ments of the court could not be collected 

This court also has one function that contains the germ of 
what may sometime be an important feature of administration. 
Not only Congress or any of its committees may refer to the 
court any question of fact for inquiry and report, but also the 
head of any of the great executive departments may, m dcahng 
with any claim against the government, if the claimant con- 
sents, refer questions, wdicther of fact or law. The court must 
then report back to him its findmgs and opinion The advantage 
of this over a mere mquiiy addressed to an Attorney-General, is 
evident. 

The court has no equity jurisdiction and therefore may not 
decree specific performance of a contract or the restitution of 
property, but it meets m part this defect by making a rather 
liberal use of the doctrine of quasi or implied contracts. For 
instance, it has held that if the government uses land to which 
it asserts no title, there is an miplied contract to pay. Likewise 
its exclusion from the field of torts is modified by hberal con- 
struction, but without anyivhcre nearly accomplishing the re- 
sults that seem to me desirable. What valid reason is there w'hy 
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the nation should not be sued in tort? If with gross neghgence 
the driver of a post-office truck injures a citizen, why should that 
citizen be denied recourse to other than a committee of a legisla- 
tive body, sitting perhaps two or even three thousand miles 
away, dealmg out uncertain justice with intolerable tardiness? 
Scores of such matters absurdly harass members of Congress, 
who must act as go-betweens Claimants justified beyond ques- 
tion find delay and vexation added to their sufferings Nobody 
gains and everybody suffers lo^, even, in my judgment, the 
taxpayer, in the long run. 

Evidently the Court of Claims still fails to meet the need. 
Within five years after the passage of the Tucker Act there were 
no less than 6931 claims and relief bills on the files of the two 
Houses They continue to impede and annoy, a serious detri- 
ment to the efficiency of Congress Their number makes it im- 
possible for committees to handle them adequately The House 
Committee on Claims pursues the policy of parceling them out, 
each member being a sub-committee to examine those given to 
him, and the rule is that each member may in his turn report to 
the full committee but one bill, for no more can be handled. 
This leaves the work always far m arrears 

When at last a committee makes a favorable report, getting 
nd of it by enactment of law is a matter of chance The needs 
of the situation led the House in the 62nd Congress to set aside 
Fridays of each week for the Private Calendar In large measure 
this proved a vain device. The leadeis did not hesitate to take 
Fridays for appropriation bills and measures brought m under 
special rules Only a few Fridays of each session were actually 
devoted to the Private Calendar Occasionally when work 
lagged, some other day of the w'eck was given to private bills. 
Toward the end of a session two or three evening sittings were 
accorded to them. The procedure in the House was dishearten- 
ing. Only bills “unobjected to” could be considered This 
meant that one member could block action 

The situation became so deplorable that in 1932 through the 
efforts of Representative Arthur H Greenwood, of Indiana, the 
rule was so changed that on the first call of a private bill its 
immediate consideration could be prevented only by three ob- 
jectors If then blocked, it ivas to have preferred position when 
the Calendar should next be called, and be taken up under the 
general rules, but with limited debate. When this was put to the 
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test, opportunity for filibustering developed and by use of unan- 
imous consent the old practice was resumed ' 

A second attempt at reform started tw'o years later when 
Representative WiUiam B Bankliead, of Alabama, Chairman of 
the Committee on Rules, appomted a sub-committee to study 
the problem Under the leadership of Representative John J 
O’Connor, of New York, and after much deliberation, w'lth opin- 
ion secured from many members of the House, the Committee 
on Rules recommended and the House decided that in case of 
objections by two members on the first call of a pnvate bill, it 
should be automatically returned to the committee by which it 
had been reported Not embodied m the rule but accomplished 
through agreement, it was understood that the committee would 
by a sub-committee made up of men who had not previously 
reported bills, secure a second and independent judgment If 
that were favorable, the proposal would then be included with 
others hkewise reapproved in an omnibus bill Such bills were 
to have first place on the second of the Private Calendars in each 
month and be handled hke ordmary bills, that is, be debated 
under the general niles and be open to amendment, but only to 
reduce amounts, impose limitations, or strike out entirely. 
Items or matters stricken out were not to be put into another 
ommbus bill in the same Congress - 

At this writing the new' method has not been working long 
enough to show whether it wiU accomplish its purpose Some 
members fear it will unfortunately discourage a small, unofficial 
group made up of men asked by the leaders of both parties at the 
beginning of a term to undertake the laborious task of examm- 
ing all the bills on the Private and Consent Calendars in order 
that if occasion is found objection may be made when they are 
reached. These men have the always ungracious duty of sajung 
“Xo.” They must expect the wrath of disappointed colleagues. 
They deserve praise for their wilhngness to perform an un- 
pleasant, disagreeable public duty 
On the other hand, the dangers and damages of that sj^tem 
are conspicuous The objector, with no information at command 
other than what appears in the committee report accompanying 
the bill or on the face of the biU itself, undertakes to say that 
hard-working, conscientious committees, helped by deiks usu- 

^ Coiig Aecon2, 72nd Congress, 1st session, vol 75 p SS07 
’ Cong. iSecord, 74th Congress, Ist session, vol 79, p 4542 
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ally of long experience with the questions involved, have reached 
wrong conclusions He may be biased by extraneous considera- 
tions — prejudiced, perhaps unwittingly, against the man who 
introduced the bill or the class (such, for example, as public 
service corporations) to which the claimant belongs He may 
have set up in his mind shibboleths that would not be accepted 
by the great majority of the members if they had the chance 
The expense of all this is no small matter It has been esti- 
mated that it costs about $300 to enact a bill Add to that the 
value of all the time spent in the committee and in the House 
itself on biUs never enacted, and it may be that money would 
actually be saved by a more liberal procedure Of course there 
can be no appraisal of physical and mental waste, but one thing 
IS sure, that the work of a Congressman has now become so 
great as to make evciy saving of strain worth while 

It IS particularly to be regretted that so large a part of com- 
mittee w'ork goes for naught In the 71st Congiess, of the 651 
bills reported favorably by the House Committee on Claims, 
103 were objected to w hen reached on the Private Calendar, 133 
remained on the Calendar, never having been reached in the 
Plouse, 109 were in the Senate at the time of adjournment, 3 
w'ere vetoed by the President, 303 became laws The Committee 
itself actually disposed of 910 bills m one way or another, and 
took no action w'hatsocvcr on 880 more 

Surely this recoid did no credit to Congress Worse was the 
hardship to victims it meant Hero is a postal card sent to me 
and presumably to all other members 

Dear Ecpresentativc 

If LIFE and HEALTH mean anything to you, PLEASE DO 
NOT OBJECT TO S BILL 1725 It is. my last hope (after seven 
years of invalidism and continuous expense brought about by a gov- 
ernment auto running down my mother and me in 1917, killmg mo- 
ther) for possible recovery by an immediate operation and many 
more months of hospital care 

It might be well for mcmbci’s of Congress to refresh their 
memories by reading Magna Charta once more and giving 
thought to the pledge wrenched from ICing John by the 
Barons' “To no man wall we sell, or deny, or delay, nght or 
justice ” 

The tale is that somew^here in the reports is the histoi’y of a 
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pnvate claim of unquestionable ment, which was passed without 
opposition ten tunes by one House and fourteen by the other, 
and yet never succeeded in gettmg through both Houses of the 
same Congress A large proportion of the causes become hoary 
and venerable. Speaker Reed suggested that constitutional pro- 
vision forbidding the consideration of any claims that had been 
outstanding more than ten years, would not only clear off stale 
claims, but would remove the temptation to waste lives and 
hopes in chasing the wiU-o’-the-wisp of congressional justice; 
energies which could have made new fortunes had too often been 
spent in vain pursuit of decisions of Congress that would never 
be obtained 

The very suggestion is m itself a wretched commentary on the 
inefficiency of Congress and the inhumanity of a republic. Note 
that it takes no account whatever of justice Simply because 
right has not in many anxious yeare been determined, or de- 
termined has not been done, the victun is to be swept aside It 
may be that a great part of these claims are not founded on 
injuries justifjnng redress It may be that many of the claim- 
ants, deluded by false behefs or even conscious that they have 
no real grievance, needlessly harass members of Congress Yet 
he who accepts the ordinary rules of civic conduct cannot escape 
chagnn that his country continues year after year to show itself 
unequal to giving prompt and clear reply to those of its citizens 
who say they have been wronged 

What IS the excuse‘s Senator Hoar gave it m the days when 
^Ir Reed was ruhng with an iron hand. You go to the Speaker, 
said the Senator, and tell him that your claim has passed the 
Senate unanimously ten tunes; that ten committees of the House 
have reported m its favor, and you pray him to let your Repre- 
sentative tell the story to the House and ask them to pass it 
“He wiU answer you, that ho has no doubt all you say is true, 
but there are thronging at the gate milhons of unjust, corrupt, 
or extravagant demands upon the Treasury, which the House 
is eager to pass if it can get at them; and that he does not throw 
open the door to one honest claimant because, if he should, a 
hundred dishonest ones would pass m " ^ 

Since then the nominal setting aside of one day in the week 
for the Private Calendar has freed the Speaker from much of 
the pressure On the two days in the month when motions to 

* "Has the Senate Degenerated?” Forum, .\pnl, 1807 
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suspend the rules are in order, he will not recognize anybody to 
move suspension in order to bnng up a claim. This reheves him , 
but does not reheve the general situation. 

The basic trouble is that Mr Reed’s apprehensions are still 
entertained by those who control the House They have been 
long m the service and have seen so many attempts to defraud 
the government that they have become sceptical and cynical. 
They look upon every claimant as guilty until he is proved inno- 
cent. If there be one honest man in the horde of rogues, let him 
suffer. So Justice weeps. 

Even granted that hostility ought to be the normal frame of 
mind, it is not to be overlooked that in our tunc society has 
reversed its attitude toivard accidents "We have come to recog- 
nize the 3 ’’ are inevitable. For those that happen in industry ive 
have provided Workmen’s Compensation law's, on the ground 
that the expense they entail should be borne by the community 
rather than by the victim or his family Gross, willful negligence 
we do not condone, but we approach with sympatlij', and as a 
rule in the admimstration of the laws the victun gets the benefit 
of a doubt 

Let it not be thought that the problem has received no senous 
attention from Congress At the very outset, confronted by the 
mass of claims arising from the Revolutionary War, it referred 
the investigation of those for pensions to the circuit courts 
Not satisfied with the lesults, it took back the junsdiction over 
pensions and worked out in the course of forty years the system 
of handling them and other claims through standing and special 
committees The defects of that sj’stem led to authoritative 
criticism. Justice Storj', in his Commentaries on the Constitu- 
tion, published in 1833, denjung that the Constitution itself was 
at fault, placed the blame, if there were any, on Congress itself, 
“for not having piovided (as it is clearlj' wnthin their constitu- 
tional authority to do) an adequate remedj' for all private griev- 
ances of this sort 111 the courts of the United States ’’ 

As w'e have seen, piesently the ci cation of the Court of 
Claims with the enlargement of its powers bj’ the Bowman and 
Tucker Acts, carried out Justice Story’s suggestion, establishing 
beyond dispute to-day the prmciple that our sovereignty may 
be sued m the courts and there be held responsible for misdeeds, 
at any rate in matteis of contract Naturally this encouraged 
argument for extension of the principle to matters of tort. In 
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the 50th Congress (1887-89) able reports accompanying a bill 
for private relief, in the Senate by Senator Hoar and in the 
House by Representative Lanliam, maintained that principle in 
a case of marine collision Senator Hoar, while thinking the 
Government not liable for loss or damage occasioned to pnvate 
citizens by reason of any imperfection in the performance of the 
ordinary functions of government, or by reason of the acts, omis- 
sions, or negligence of its officers or agents in the discharge of 
such functions, yet held there were two classes of cases where 
sound public policy required the United States and all other 
sovereign Governments to hold themselves responsible. One 
was where the Government, through its agents, managed or 
controlled property from which it received a benefit or profit, 
and the other where it was using or managing property through 
its agents under such circumstances that these agents mingled 
on terms of equality with the general mass of the citizens, and 
the security of the citizens required that the same obligation 
should rest upon them 

The Senator said Congress had always recognized the obliga- 
tion of the Government for injuncs occasioned by the fault of 
the officers of its naval and other vessels in maritime collisions. 
It was not, however, until 1910 that Congress permitted any- 
body else to share in meeting this obligation. T iicn it authorized 
the Secretary of the Navy to adjust claims involving not more 
than $500, repeating this in current appropriation acts, and in- 
creasmg the amount to $1000 m 1918, then to $3000 in 1922 
Also m 1910 it authorized the Chief of Engineers to adjust up to 
$500 collision claims in connection with River and Harbor 
works, and gave like power to the Commissioner of Lighthouses, 
extending it in 1920 to the Supermtendent of the Coast and 
Geodetic Survey In 1914 jurisdiction over burglary cases not 
exceeding $10,000 was given to the Post Office Department, and 
in 1921 it was authorized to settle property damages up to $500 
Like power to settle up to $500 property damages by vessels 
engaged in nver and harbor work was given to the War Depart- 
ment in 1920 

Much of this must have been done without attracting the 
attention of House or Senate, for admission of liability in mat- 
ters of tort struck at least some members as a novelty when in 
the 66th Congress it was proposed to pay Mrs Thomas McGov- 
ern $5000 for damages suffered because her husband was fatally 
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injured by a Government truck driven by an enlisted soldier. 
To the argument that this would establish a dangerous precedent 
it was rejoined in the House that in the same Congress it had 
been voted to pay $7200 to the widow and orphans of a man 
killed by soldiers shooting at a mark The same argument of 
novel precedent was voiced in the Senate and met by the cita- 
tion of several Acts of the same character. As early as 1907 
$100 had been voted for the killmg of two horses by troops en- 
gaged in rifle practice 

By 1922 the sense of justice or the pressure of work or both 
had so grown that Representative Chailes L Underhill of 
Massachusetts was able to aclueve a notable step by securing 
tlie passage of the Small Claims Act known by his name, which 
gave the Departments power to settle property damage claims 
up to $1000 It worked admirably Within the next four yearn 
it saved Congress the task of handling more than 1500 of these 
small claims Nobody found reason to complain that it had 
been unduly expensive or that the Government had suffered any 
injustice So I\Ir Undeihill was emboldened to try to cany the 
relief farther In 1926, having become Chau man of the Com- 
mittee on Claims, he reported foi it a bill laismg to $5000 the 
limit of the damages the Depaitments might awaid, giving to 
the Court of Claims and the Distnct Couits jurisdiction from 
$5000 to $10,000, adding to the jurisdiction of the Court of 
Claims m matters of contiact above $10,000 that of property 
damages; and, more important still, bunging in personal and 
death claims on the same footmg, thus definitely establislung 
the pnnciple of governmental responsibilitj’', even if limited, for 
aU kinds of torts Jury tnal was prohibited, lest the Govern- 
ment might suffer through excessive awards resulting from mis- 
placed sympathy and the tendency of juries to mulct the 
public 

In the folloumg Congress the bill passed both House and 
Senate but unfortunately did not reach the President till the 
end of the term Mr Coolidge felt it necessary then to give it a 
pocket veto because of an amendment mserted by the Senate 
directing the Comptroller General to prosecute m the Court of 
Claims, which was deemed to be a function of the Attorney 
General’s office 

Courts and administrative offirials need not necessarily be, 
the only recourse. Congress might create a staff of “Examin- 
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era,” capable, well-paid men working the year round, who 
would report the facts and the law, with equitable recommenda- 
tion. Should they by wise conduct m the confidence of Con- 
gress to such degree as has been achieved by the Legislative 
Counsel of both Houses, they could be of gieat help When 
Legislative Counsel were created, there was strong objection on 
the ground that Senators and Representatives ought to write 
their own bills, or if unable, have their secretaries do it. Yet 
inside of a dozen years everybody recognized the great gain that 
had been made and now nobody would dispense with the legal 
advisers The same happy result might follow the delegation of 
other work. 

Another possible recourse was suggested in 1932 by John Q. 
Tdson, one of the oldest members of the House m point of ser- 
vice and for some years its Republican fioor leader, a man 
wisely conservative by nature, and so with judgment carrying 
aU the more weight. He proposed that a special committee of a 
dozen members, six from each side of the middle aisle (which 
divides the major parties), be appointed as a sifting board to sit 
V, hen the House is not in session, to pass judgment on private 
bills Unless two members of the committee objected, one from 
each side of the political fence, a bill ivould be reported back to 
the House and there put on a preferied list for passage Mr 
Tilson’s suggestion included all private bills, and not all of them 
are claims, but as probably nme tenths of them involve payment 
of money, peihaps it would be well at the start to restrict thereto 
the work of such a committee. If Mr Tilson’s plan should 
greatly lessen the tunc spent in the House on claims, as is to be 
hoped, there would be that much more opportunity to handle 
the remaining private bills that come from ten or fifteen stand- 
ing committees whose judgment would generally be accepted 
without demur, once the bills were reached 

To my mind, the chief objection to Mr Tilson’s proposal is 
its requirement that a dozen members of the House work the 
year round, or at any rate several weeks, possibly several 
months, more than the rest of the members This would be a 
hardship and might endanger health Occasional service on 
recess committees is endurable, but such service year in and 
year out would be avoided, or even refused, by most men. 
Would it not seem better to turn the work over to salaried men 
from the outside’ A board made up, let us say, of former mem- 
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here would have the legislative point of view, and would exercise 
judgment that the House would be likely to accept ^ 

Still another step suggested is return to the system of omnibus 
claim bills, that is, the combining of many claims m a single bill. 
This is the method stiU pursued by committees on Pensions In 
practice it results in removing all the work from the floor, foi 
the bills are quickly passed, ■mthout scrutmy or amendment 
Resort to this method about thirty years ago in the matter of 
various classes of private biUs resulted in a drop from 6940 bills 
and resolutions passing the House in the 59th Congress (1905- 
07) to 5S4 in the GOth In the matter of claims this procedure 
was dropped after 1913 because the Senate added so many items 
the House would not accept. Conferees could not agree and bills 
died The difficulty might be met if at least in the matter of 
claims Congress would apply the joint committee system that 
has proved so workable and useful m the few State Legislatures 
where it is in effect. If a jomt Committee on Claims presented 
a united front, serious amendment m either branch might be 
escaped At any rate the danger of it would be much lessened. 
Furthermore one staff of examiners would suffice. 

1 Robert Luce, “Petty Buameaa m Congreas,’’ Am. Polttuidl Science Renew, 
October, 1932. 




CHAPTER XXII 

PUBPOSE AND SCOPE OF LAWMAKING 

It is charged that too many laws are made. For determinmg 
Avhether the charge be true, it is reasonable first to consider 
M hat should be the purpose and scope of lawmaking 

Hereon men widely differ At the root of their quarrels may 
be found the question of why the State exists If we turned to 
the past for the answer, to find whence came the State and Avhy, 
groping through primeval night we should Icam vaguely of the 
origins of family, tribe, and clan Then vuth the dawn of history, 
coming upon the first of what we think of as States, the cities 
on the shores of the ^Egean Sea. wc should find that somehow 
theie had developed the idea that a group of men dwelling to- 
gether, with common habits, customs, institutions, religion, 
made up an entity in which all mdividual interests were merged. 
Its laws, its government, its life had in mind only the common 
welfare ]Mcn lived and died for the common benefit That 
alone justified their existence. Liberty and freedom did nrt 
exist, were not even ideals or hopes When Rome modified the 
Grecian theory, it was without essential change in spirit, and 
she became mistress of the world while holding the State to be 
supreme, the aim and end of all things mundane This the very 
name ‘“republic” attests — the res ■puhlica, the public thing or 
affair, first in mind and heart of every Roman citizen 

Yet though the State was the unit, and indmduals were but 
fractions, the relations between these fractions had to be regu- 
lated even if for no other purpose than to ensure the tranquiUity 
of the State A disordered people, quarrehng and resentful, 
could not van against the contented, harmonious forces of a 
rival Hence came justice, not because it was an individual 
right, but because it was a pubhc necessity. Along with it grew 
the idea of personal property. At first the onlj" property worth 
the name was that of the family or clan Gradually men were 
permitted to keep for themselves some of the spoils of war or 
the fruits of peaceful labor Notions of mhentance took shape. 
Trade grew into commerce and profits were bom These things 
compelled recognition and regulation of reciprocal nghts and 
duties between individuals 
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For some quite mexplicable reason these rights and duties 
reached paramount importance on a large scale in northwestern 
Europe, and particularly in England, earlier than anywhere else 
in .the world To be sure, the Roman jurisprudence wonderfully 
cared for the rights and duties of citizens many centuries before 
there was an English jurisprudence worthy the name, but m 
Rome it never was anything more than a secondary affair, purely 
subordinate to the pubhc interest In England, however, at 
least as early as that fateful meeting between John and his 
Barons at Runnymede it was successfully maintained that there 
were human rights superior to those of any monarch From that 
day we may trace the growth of individual hbcity It was 
greatly accelerated by the Reformation and then the Puritan 
uprising, out of which eventually came freedom of conscience, 
for although the Church of England ivas only less intolerant 
than the Church of Rome, and neither Cavalier nor Roundhead 
loved his enemy, yet after William of Oiange was brought to the 
throne, rancor mellowed into acquiescence and the eighteenth 
centuiy saw the right to think accepted as a tenet of English 
faith. 

In the colonies all the conditions of life favored the develop- 
ment of self-reliance. The farmers of New England, the planters 
cf Virginia, ahke had to depend largely on their own resources. 
The frontier bred individualists After the first few years of 
each colony there was comparatively httlo unmigration, and by 
the middle of the eighteenth century far the greater part of the 
people were native bom, without personal knowledge of the 
State to which they owed allegiance, unawed by the pomp of its 
Court or the dignity of its Parliament, bound to its traditions 
and institutions by only fragile ties. The people were ripe for 
political freedom The War for Independence was a successful 
revolt against the State-supremacy idea Its leaction on the 
mother countiy completed there the subversion of royal power. 
George the Third was the last English monarch Stubbornly 
and long though he fought, before his reign was over England 
too had achieved independence The Cabinet became mcon- 
testably dominant and the citizen w'as enthroned 

The laws kept pace with this march from the welfare of all to 
the welfare of each It might seem as if these twm things were 
not far enough apart to make much of a journey, but it required 
many centuries and covered the distance between ancient and 



620 


LEGISLATIVE PROBLEMS 


modem civilization For the starting point take the descnption 
of law given by Demosthenes. “The design and object of law is 
to ascertam what is just, honorable, and expedient; and when 
that is discovered, it is proclaimed as a general ordinance, equal 
and impartial to all ” ^ Illuminate this m ith what Anstotle said: 
“There must be war for the sake of peace, business for the sake 
of leisure, things useful and necessary for the sake of things 
honorable. All these points the statesman should keep m view 
when he frames his laws For men must engage in business and 
go to war, but leisure and peace are better, they must do what 
IS necessary and useful, but what is honorable is better ” Then 
throw more light on the ancient ideal with Aristotle’s complaint 
of shortcoming “Even the Hellenes of the present day, who are 
reputed to be the best governed, and the legislators who gave 
them their Constitutions, do not appear to have framed their 
governments with a regard to the best end, or to have given 
them laws and education with a view to all the virtues, but in a 
vulgar spiiit have fallen back on those wliieh promised to be 
more useful and profitable.” ® 

What we observe in the progress of English and American 
lawmaking is the waning of the “honoiablo” clement that 
Demosthenes and Anstotle extolled, the waxing of the expedi- 
ent, the useful, the profitable, and the development of a new 
conception of justice 

The “honorable” purpose of the State, that is, the achieve- 
ment of national glory, grandeur, and power, did not dwindle 
perceptibly until the people began to win real control of law- 
making The capacity of a monarch for ambition is far greater 
than that of a multitude Pnde is not a defect of democracies. 
This may explain the revolution in Enghsh thought m the two 
centuries from Elizabeth, the last of the Tudors, to the third 
George — from the period when Parhament was at its lowest 
mark to that when the leaders of its majority, the Cabinet, be- 
came the real Government To achieve what the Tudors deemed 
an “honorable” State, called for very little of what W’e think 
lawmaking The ordinances that the Crown could issue by itself, 
sufficed for maintaining the pomp and prestige of the Court, and 
there was no need of statutes for the dealings with other nations 
that then were the most important function of government. 
The narrow limits of domestic policy are shown by the desenp- 

‘ Oral I, cont Arislogit * TIte Pohlita, bk \ ii 
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tion Sir Thomas Smith gives of the work of an Elizabethan 
Parliament lie specihes that it “changeth rights and posses- 
sions of private men, Icgitimateth bastards, estabhsheth forms 
of religion, altercth weights and measures, giveth form of suc- 
cession to the crown, defineth of doubtful rights whereof is no 
law already made, appomteth subsidies, tailes, taxes and im- 
positions, giveth most free pardons and absolutions, restoreth in 
blood and name, as the highest court, condemneth or absolvcth 
them whom the prince will put to trial ” 

Notice how little suggestion there is hero of what we call con- 
structive legislation Parhament m its first three hundred years 
and more put forth less of new law than American legislatures 
enact in a single year All the statutes of the realm up to the 
time of Charles I fill but five volumes, and Stimson thinks the 
laws concermng private relations — pnvate civil laws — could 
be condensed into a book of thirty or forty pages ^ It was still 
the prevailing notion in England, as Sir H S Maine declares it 
IS yet over the larger part of the world, that the perfection of 
law consists in adherence to the ground plan supposed to have 
been marked out by the original legislator 
Maine found that the rigidity of prunitive law, arising chiefly 
from its early association and identification with religion, has 
chained down the mass of the human race to those views of life 
and conduct which they entertamed at the time when their 
usages were first consolidated into a sj’’stematic form.® He 
thought it was a marvelous fate that had exempted from this 
calamity one or two races, grafts from which have fertilized a 
few modem societies Other eminent Englishmen would seem 
to deny that this exemption has been good fortune For in- 
stance, Sir William Blackstone, patron saint of lawyers, extol- 
hng the common law, which is the natural law, the inherited law, 
the ancient law, roundly condemned statutory innovation The 
sentences penned a centuiy and a half ago, begin as if they were 
taken fresh from the customary editorial criticism printed after 
the adjournment of a lawmalang body m any coiner of the 
world where English is written “The mischiefs that have arisen 
to the public from inconsiderate alterations in our laws, are too 
obvious to be called in question, and how far they have been 
owing to the defective education of our senators, is a point well 
worthy of public attention The common law of England has 
^ Popular Lawmakinu, * AtuieHl La\i\ 4th ./Vzn ed , 74 
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fared like other venerable edifices of antiquity, which rash and 
inexperienced workmen have ventured to new-dress and refine, 
with all the rage of modern improvement Hence, frequently its 
synometiy has been destroyed, its proportions distorted, and its 
majestic simplicity exchanged for specious embellishments and 
fantastic novelties For, to saj"^ the truth, almost all the per- 
plexed questions, almost all the niceties, intricacies, the delays 
(which have sometimes disgraced the English as well as other 
courts of justice), owe their onginal not to the common law 
itself, but to innovations that have been made m it by acts of 
Parliament, ‘overladen (as Sir Edward Coke expresses it) with 
provisoes and additions, and many tunes on a sudden penned or 
corrected bj^ men of none or veiy little judgment in law' ’ This 
great and experienced judge declares, that in all his time he 
never knew' two questions made upon rights merely depending 
upon the common law; and warmly laments the confusion in- 
troduced bj' lU-judging and unlearned legislators ” ^ 

This revel ence for the original scheme of things has persisted 
For instance, you may find it a century after Blackstone wrote, 
in the conclusions of even so great a student of civilization as 
Henry Thomas Buckle He declared that the whole scope and 
tendency of modem legislation is to restore things to that natural 
channel ficm which the ignorance of preceding legislation has 
dnven them. This is one of the great works of the present age, 
and if legislators do it well, they will deserve the gratitude of 
mankind “ Further he averred that every groat reform which 
has been effected, has consisted, not in doing something new', 
but in undoing something old The most valuable additions 
made to legislation have been enactments destructive of preced- 
ing legislation, and the best laws w'hich have been passed, have 
been those by w'hich some former laws were repealed To the 
same end another historian, Edward A Freeman, has pointed 
out that of the great political documents forming landmarks in 
the pohtical history of England — the Great Charter, the Peti- 
tion of Right, the Bill of Rights — not one gave itself out as the 
enactment of anjdhmg new All claimed to set forth, with new 
strength, it might be, and w'lth new clearness, those rights of 
Enghshmen which were already old “ In all our great political 
struggles the voice of Enghshmen has never called for the asser- 
tion of new principles, for the enactment of new laws, the ciy 

* Commenlaries, i, 10. ‘ Ihslorij vf C ailizaUun m Emjland, i, 200 
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has always been for the better observance of the laws which 
were already in force, for the redress of grievances which had 
arisen from their corruption or neglect ” ^ The same thing might 
be said about the American Declaration of Independence It is, 
however, not true of the present-day pohtical documents to 
which men pm their faith; and now the great pohtical struggles 
are everywhere for the assertion of new principles, the enactment 
of new laws. 

This has come about because most men now view the State as 
primanly a means not only to make secure but also to increase, 
to promote, to advance the welfare of its citizens The pendu- 
lum has swung to the other end of its arc The dominant politi- 
cal idea in the world to-day is that which Demosthenes put last 
and in which Aristotle saw “a vulgar spirit” — the idea of 
utility and profit 

Germany, the greatest of modem nations to exalt the suprem- 
acy of the State, has utterly and miserably failed in her attempt 
to repeat the glory of Eome It would have been better for her 
had she profited by the wisdom of one of her greatest professors, 
Bluntschh, who showed ^ that the one-sided view of the ancients, 
which overlooked the individual in the nation, seriously endan- 
gered his liberty and his welfare, and led up directly to the con- 
ception of the omnipotence, which easily degenerated into the 
tyranny, of the State The reaction against piecisely that result 
when the suffeimgs of the Groat War had ripened the peoples of 
eastern and central Europe for revolt, seems to have justified 
Bluntschli’s further conclusion that the view of the moderns is 
equally one-sided the other way Prophetic was his declaration 
that the view which fails to recognize the majesty of the State, 
“tends to dissolve it in a confused mob of individuals and to 
encourage anarchy.” 

When Bluntschh wrote, it was among English and American 
authors that he found the frequent expression of the argument 
for the State as simply a means to secure the welfare of individ- 
uals He observed that Macaulay repeatedly throughout his 
works maintains the chief defect of ancient politicians and of 
Machiavelli to ho in the fact that they do not, hke the modems, 
recognize the great principle that “societies and laws exist only 
for the object of increasing the sum of private happiness.” 

* Growth of the Enghah Constitution^ 57 

® The Theory of the State, 307 
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Bluntschli traced back to the tune of Bacon the zealous defense 
of this opinion Yet whatever the origin or early course of the 
argument, it can hardly be said to have had piactical application 
until the epoch that saw the Amenean Revolution and the coin- 
cident triumph of the Cabinet system 

In this period Adam Smith put forth the book that clarified 
English political thought and eontnbuted momentously toward 
the development of doctrine that has brought us to our present 
pitch It will be thought paradoxical to suggest that “The 
Wealth of Nations ” was a source of the prolific lawmaking of 
to-day, for we first think of Smith as the father of the theory that 
the less interference by government, the better Really, though, 
no contradiction exists, for behind the non-interference theory 
was his fundamental treatment of the State as an agency rather 
than as an end This is shown by his description of the proper 
functions of the State. “According to the system of natural 
liberty,” he said, “the sovereign has only three duties to attend 
to , three duties of great importance, indeed, but plain and in- 
telligible to common understandings first, the duty of protect- 
ing the society from the violence and invasion of other independ- 
ent societies, secondly, the duty of protecting, as far as possible, 
every member of the society from the injustice or oppression of 
every other member of it, or the duty of estabhslung an exact 
administration of justice, and, thirdly, the duty of erecting and 
maintaining certain pubhc works and certain public institutions, 
which it can never be for the mterest of any individual, or small 
number of individuals, to erect and maintain, because the profit 
could never repay the expense to any individual or small number 
of individuals, though it may frequently do much more than 
repay it to a great society.” ^ 

As a statement of the modem conception of government this 
has rarely if ever been surpassed. Its classification will serve us 
excellently as a framework for analysis of present day law- 
making. 


Functions of the State 

Protecting the society from the violence and invasion of other 
independent societies is perhaps the oldest of governmental 
functions It directly involves, however, little of genuine law. 
The maintenance of armies, navies, and defensive works is a 

‘ Wealth of Nations, bk iv, ch ix 
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co-operation that in tune of peace touchi'h oriJy the pocket-booka 
of the citizen When war is engaged, martial law may here and 
there become supreme, but it is not a sourw of the statuteh 
about which complaint is made Also we neeti not fiauw' for 
attention to the temporary enattmerif- that war ptejduc<'b in 
such matters as those of conservation of food or rnan-pow'er, 
espionage, trading with the enemy, and the like. More Impor- 
tant are the more enduring forms of law i hat spring out of the 
need for protection against other roeieties in tunes of peace' 

One of these w e know as a treaty 'I'he I ederal Ouistitulion 
forbids any State to make a treaty, and say- tliat all treaties 
made under the authont}' of the United Stati-*. sliall be the 
supreme law of the laud This ccmjJete authority was tlie sul>- 
ject of much debate Ixith in ibe F« dtral Convention and m the 
ratifjmg Conventions so there can lj“ no queDlion lliat it w'as 
mt ended. The- Supreme Court early made n clear, in \\ am t'. 
Hylton. 3 Dali. 19Ct lliat a tn-aty cannot Ijp the supniine 

law of the land, that is, of all the Umtf'^l Stato-n, if any act of a 
State Lt-gL-lamre can stand in its way. In the cfjurse of thae 
not a few of wliat bail bee.'n pmr.gaTjve- of the ,'5tat<'^ liave Wn 
cver-rulf-d by the effect of tnati;-. 01 coursi', however, it B5 
national legislation that is most conw'nied. In this held tine 
results of the Great IVar now bid fair to )x' of the most far- 
reaching oomsequence, for they extend well into the realm of 
economic. labxT. and other social lefTrlairin 

Besides treatie®. two other important w u.’tjes of law involved 
in foreign relations may be mentioned — tht t ariff and Mnnaigra- 
tion. Frtrn iLe beginning of 1b" nation iheif ha* Iji-k'S cohIiio- 
ver^ as to how far a laiifi should lx use d Jor puu^^.iiieis of pro- 
tusctioD, but for the mouuent at anv rate there w-ems to ix' gen- 
eral agreemcET itifciat it is a que^tKin of degii-t' and not of Jtuntia- 
nar-mal right, lifcewi-ie at fsoems t.t) lx aewpted that we may 
ppt'perfv pTotect 'rm’HilTesagamr'l iinm^cints who thn'aten oiur 
industrial 'Or social welfare, 

Skiiith .di'd not iiultide a fonn of national pjot-ection that Jitaa 
been held to be legntmiate hrm tune luuuornorial and is newofs- 
aaiy to tote vieinr lesiBt/ejnee ol tihe BitaAe, vaz protiootaon a^aamist 
ratofaiiiiaep iDnotniii vnitoim In itume of war littfe iqiuestaon is jsusi'd ovier 
tibiE gmatoiEmeaattDf ttoeaflon MntoimoiratoilhtdhietihepiiQiliiilt^of 
ftirowr fisar toae Stiartie may go m tame of peace Oiur ©olonial sJOteos- 
tons wane stem m toie matilier. fey penik^ stmtioiiajaiW fey 
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Indian tribes at times fatally hostile, their internal happiness 
threatened by adventurers, fanatics, other trouble-makers, they 
seem at the outset to have felt extreme measures absolutely 
necessary for their preservation. So there is no occasion for 
astonishment when we read, for example, that in Massachusetts 
Bay, June 14, 1631, it was ordered that Phihp Ratliffe should be 
whipped, have his ears cut off, be fined forty pounds, and be 
banished out of the jurisdiction, for uttenng mahcious and 
scandalous speeches against the government and the chuich at 
Salem ‘ For the same reason there should be charity when we 
read the stoiy of the Quakers in early Massachusetts, of the 
rchgious differences m Maryland, oi of the revolt in Virginia. 
.\s the authority of government became more firmly established, 
the need for drastic seventies disappeared and lie find almost 
an excess of mercy in the outcome of the Shays rebellion in 
Massachusetts, tlie Whiskey insurrection in Pennsylvania, the 
Dorr affair m Rhode Island Whether in our cwn day we shall 
see the State compelled to make new laws in defense against new 
enemies, revolting against the whole social eider, at this writing 
remains to be seen, but if they prove new ssary they are sure to 
come, for self-preservation is the first law of life for nations as 
well as for individuals 

Smith put as the second duty of the sovereign that of “pro- 
tecting, as far as possible, every member of the society from the 
injustice or oppression of every other member of it, or the duty 
of estabhshing an exact administration of justice ” 

Note first that phrase, “an exact administration of justice.” 
Therein lies the warrant for lawmaking by enacted statute. 
The “common” law, the unwritten law, is necessarily indefinite. 
It IS undefined save by judicial decisions. Hidden in the law- 
books, these decisions rarely come to the knowledge of the 
masses, and even when known, it is only in a hazy, general way. 
No reasonable man will question the need of cleamc.ss and pre- 
cision as to at least some of the rules governing social relations. 
That has been recognized from the time of the earliest records 
of civilization we have Hammurabi, w'ho ruled the city-king- 
dom of Babylon from 2125 to 2080 b c , proclaimed an elaborate 
code defining the chaotic mass of customs he found his people 
observmg. From that day to this some measure of written law 
has been accepted as a necessity. The amount of statutory 
legislation is matter of degree 

^ Records of the ( olom/ of the Mass Bay in N E , i, 
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Smith’s implication that protection is the basic purpose of 
justice seems to me defensible even though it is not brought out 
by the dictionaries At any rate the “ Standard ” gets no nearer 
to it than to give among the vanous meanings of the ivord justice 
— “The body of pimciples by which actions are determined as 
nght and wrong’’, and — “Beward or punishment according to 
desert, or in vindication of law or nght ’’ This begs the question 
of what constitutes nght and wrong Will any attempt to an- 
swer the question escape the conclusion that conduct is wrong 
because it injures? The punichment of injury is one way, and 
not the most important way, in which justice works to accom- 
plish its real end — the protection of individuals Far gi eater 
than this consequential process is the anticipatoiy process, that 
of preventing injury. To dlustrato, the decision of a supreme 
court in some cause involving a few dollars or a few acres may 
be the righting of a very trivial wrong, and yet may establish a 
principle of law that will afterward affect the conduct of thou- 
sands of men in lelations involving millions of money. 

In such a case the court both administers and creates justice; 
or if your prefer the familiar theory of the common law, it re- 
veals justice If it be creation rather than revelation, the court 
shares the lawmaking prerogative. Surely it does tins vhen it 
issues a writ of injunction. Then by a special rule it seeks to 
accomplish what the legislatures arc constantly trying to ac- 
complish by general rules, viz to prevent injury to property 
rights If for some illogical reason the court refuses to extend its 
writ of injunction to prevent pemonal injury, yet it achieves 
that also after a fashion when it puts a man under bonds to keep 
the peace. Notice, however, this distinction, that the wnt of 
injunction issues pnmaiily for the benefit of the individual en- 
dangered, but the bond to keep the peace is pnmanly for the 
benefit of society at large The history of this distinction would 
be an interesting study of itself, but here it is unnecessary to go 
farther than to point out that originally neither the person nor 
the property of an individual had any rights Evei ytliing existed 
for the family, the germ of the State The head of the family had 
full power over the hves and the possessions of its members, and 
there was no such thing for them as the lawful protection we call 
justice. 

In the course of ages men developed the idea of individual 
rights. It may have been that property rights grew faster than 
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personal rights because through many centuries the nature of 
warfare made it indispensable that the sovereign should com- 
pletely control the persons of his subjects, but what they might 
acquire in the way of individual control of the fruits of their toil 
was comparatively a matter of indifference. Whatever the cause, 
it turned out that by the eighteenth century in Enghsh-spealang 
communities the rights of property were not only full grown, but 
also superior in common regard to the personal rights Even the 
leaders among the Amencan colonists who paved the way for 
the great vindication of the rights of man in the war for Inde- 
pendence, put property first Thus Samuel Adams, writing for 
the Massachusetts House of Representatives the letter that it 
decided January 12, 1768, to send to De Berdt, the agent of the 
province in England, and declaring in it that “the security of 
right and property is the great end of government,” said in the 
same document' “It is observable, that though many have dis- 
regarded right, and contemned liberty, yet there are few men 
who do not agree that property is a valuable acquisition, which 
ought to be held sacred. Many have fought, and bled, and died 
for this, who have been insensible to all other obligations ” And 
this* “Surely, then, such measures as tend to render nght and 
property precanous tend to destroy both property and govern- 
ment , for these must stand and fall together ’ ’ ^ Another Massa- 
chusetts patriot, John Hancock, as fond of worldly goods as 
Adams was mdifferent to them, did personal rights more honor 
by placing them on a level vuth those of property when he said 
in his oration at Boston, March 5, 1774- “Security to the persons 
and properties of the governed is so obviously the design and end 
of civil government, that to attempt a logical proof of it, would 
be like burning tapers at noonday to assist the sun m enlighten- 
ing the world.” ^ 

Thomas Jefferson was less materialistic when in the Declara- 
tion of Independence he centered attention on “life, hberty, and 
the pursuit of happiness ” Notice, however, that the words 
breathe individualism, and load up to the demand for the pro- 
tection of individual rights It was the temper of the times, the 
mental attitude of all the great leaders of the Revolutionary 
epoch In this spirit they fought over and framed their new 
governments Said Patnek Henry, criticizing the new Federal 

* Mass State Paper’t, 12*5 

^ Niles, Principles and Acts of the Revolution in ATnericat 13. 
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Constitution in the Virginia Convention of 1788. “Of all the 
various modes and forms of government, that is best, which is 
capable of producing the greatest degree of happmess and 
safety, and is most effectually secured agamst the danger of mal- 
administration ” 1 More pithily was it put by Hamilton or 
Madison, whichever one it was who wrote No. 51 of “ The Feder- 
alist” “Justice is the end of government It is the end of civil 
society.” And by justice he meant the protection of mdmdual 
nghts. 

It was with this in mind that Bills of Rights ivere put into 
several of the earliest Constitutions So great was the impor- 
tance attached to them that because the Federal Constitution 
lacked such specifications, it came very near defeat and in some 
instances was ratified only on the assurance that by amend- 
ments the need would be supplied 

The fact that individual protection was the most important 
purpose of the American Statemakers, exercised powerful in- 
fluence over legislation for many years As late as 1892 when 
the Supreme Court of Massachusetts was asked by the Legisla- 
ture whether cities and towns might buy and sell fuel, five of the 
Justices said m their reply. “The object of the Constitution was 
to protect individuals in their nghts to carry on the customary 
business of life, rather than to authorize the Commonw'ealth or 
the ‘towns, panshes, precincts, and other bodies politic’ to 
undertake what had usually been left to the private business of 
individuals ” - The court ivas not unanimous on this occasion, 
from which it may nghtly be inferred that the old idea of the 
nature and scope of protection was coming to be questioned. 
There had, indeed, risen a new conception of protection, of 
justice. That had been thought of concretely as a matter be- 
tween man and man, where the conduct of one directly, openly, 
palpably endangered the other The treatment of such conduct 
had been pretty well regulated by either common or statute law, 
and the volume of new laivmaking on that score had foi a long 
tune been comparatively small, as it has since continued The 
new idea of protection, of justice, took a far wider range, entered 
many an untouched field, and invited bountiful harvests of 
fresh law, which grow larger year by year, with no sign of nearing 
an end. 

* EUwfs Debates, in, 50 

’ Opinvm of the Justices, 155 Mass 598, 602 
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This new conception is that protection, justice, ought not to 
be confined to instances of conduct usually harmful only to 
isolated individuals, but should extend to courses of conduct 
dangerous to classes of individuals or to society as a whole 

It is not a new conception in the sense that it is without prece- 
dent, for protective laws have been made ever since dehberative 
assembhes began, but it may be fairly said that not until our 
time did they become generic, systematic, deliberately achieving 
a broad purpose based on abstract principle. Also it is not al- 
ways the case that the primary source of the danger is human 
conduct. We cannot legislate against what is called an act of 
God, but in many cases we provide for the human conduct that 
may be contributory, and our analysis wdl suffer no great harm 
if we include even those penis that are complete without human 
intervention Let us attempt, then, in some degree to classify 
internal protective legislation that we may better appraise the 
wisdom of its scope and volume. 

The natural enemies of all mankind furnish of course unques- 
tionable ground for joint defense Typical of action long familiar 
IS the bounty on wolves. Equally sound in principle is the legis- 
lation meant to lessen the killmg of sheep by dogs. Of kindred 
nature are the campaigns waged against pests such as the gypsy 
and brown-tail moths m New England, the boll-woevil in cotton 
States, or rabbits in Australia Plant diseases and epidemics 
among animals are other kinds of calamitous visitations that 
surely it is proper to combat 

The diseases that attack man himself have of late years furn- 
ished a great field for lawmaking activity, for we have come to 
know first that the tiny organisms w Inch at every turn threaten 
health and life, are enormously multiplied in number and power 
by conditions that men create, and secondly that these organ- 
isms can be kept under some measure of control by collective 
effort To prevent the multiphcation of menace is one reason 
for the laws about drainage, garbage, water supply, housing, and 
the hke, and the chief reason for those about communicable dis- 
ease, for which the requirement of vaccination set the example 

Such laws have been bitterly fought as an invasion of personal 
liberty, and frequently they have contributed to the ridicule 
heaped upon legislatures by the thoughtless With mine own 
eyes I watched a proposal to punish spitting in public places 
twice laughed out of the Massachusetts House, and more the 


PURPOSE AND SCOPE OF LAWMAKING 


631 


shame to me for not trying to help the tall, gaunt Representa- 
tive, himself suggesting the spectie of tubciculosis, who vainly 
begged our serious attention But like most of my associates, I 
did not then reahze that science had established the danger of 
the practice. The notion struck the House as an absurd assault 
on personal rights, and undoubtedly many a citizen added it to 
the reasons for scorning the Legislature, as usual jumping at the 
conclusion that the plea of a single member embodied the judg- 
ment of a majority When the proposal w'as urged for the thud 
time, it received serious attention, and now that it is established 
law, nobody would think of repeal or ridicule Yet the impress 
on popular estimate, of the Legislature it made on its first ap- 
pearance, left indelible effect 

Lilve cause for misunderstandmg has been given by such laws 
as those about the common use of towels and drinking glasses. 
Only slowly does knowledge of scientific discovery permeate the 
masses, and acceptance of new theoncs must expect widespread 
grumbling and even downright rebellion Neglecting certain eye 
diseases of infants dooms many and many a human being to 
endure the curse of blindness, especially in the Orient, because 
of the superstition of ignorant mothers, who resist timely rem- 
edy; and law's on the subject even in our own comparatively 
cnhghtened land contribute to the criticism of lawmakers. 
Really, though, there is no more ground for such criticism here 
than in the instances W'here the relation of cause and effect is so 
palpable that fault-finding is almost absent, as, for example, in 
the case of laws about opium, cocaine, and other habit-forming 
drugs Just objection is not to be made against the laws requir- 
ing exammation and registration of those who follow the pro- 
fession of treating disease. To protect the community against 
quacks has long been recognized as a legislative function Al- 
most in the very begmmng of American law'makmg w'e find that 
at a Court of Assistants of the Colony of Massachusetts Bay, 
IMarch 1, 1630-31, Nicholas Knopp was fined five pounds “for 
takeing upon him to cure the scurvey by a w'ater of noe W'orth 
nor value, which he sold at a very deare rate ” To be sure, we 
are left in doubt as to whether the Puritans objected more to the 
pnee or to the deceit, but in either case the precedent absolves 
us from the charge of being wholly innovators w'lth our modem 
laws about drugs 

Accidents, in the broadest sense, have long been the subject 
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of governmental precaution A lighthouse was one of the seven 
wonders of the ancient woild, aud every civihzed country now 
recogmzes the duty of making its shores and harbors as safe for 
manners as possible, by means of hghthouses and buoys Fires, 
too, have been a source of law from time immemonaJ The 
dangers of travel gave early nse to rules of the road that were 
long enforced by custom, but now the automobile compels an 
elaborate code Lilcewise the growth of steam locomotion has 
forced an array of provisions for the public safety, such as those 
about grade crossings, methods of car heating, color bhndness, 
couplers. The use of steam for stationary engines made desirable 
a system of rules and inspection to lessen the chance of boiler 
explosions The benefits of electneal invention brought in their 
tram perils of fire and death that made still more law imperative. 
Like results follow every new apphcation of power, whether it 
be a matter of elevators, or circular saws, or dynamite, or what- 
ever the method of transforming or applying energy Modem 
methods of constmction, too, expose the public to dangers that 
seem to warrant a m ide range of precaution, takmg the form of 
building laws m groat vanety. 

Accidents threatened by the careless or callous conduct of 
individuals fall into a someuhat different category and it was 
long held that they should for the most part be left to be dealt 
with by pubhc opinion, but new and dangerous methods of 
transportation have in this respect made inroads on the faith of 
even the most strenuous objectors against the creation of what 
they call new crimes The most conservative of citizens now 
appeal to lawmakers to protect the pedestrian against the reck- 
l;ss automobile driver At first proposals to meet such new con- 
ditions are always derided as fool propositions. 

Take up one of them and scnously study its ongm and pur- 
pose. As good an example as another may be a bill favorably 
reported to the Massachusetts House of 1915 by the Committee 
on Roads and Bndges. It provided that any vehicle approach- 
ing a railroad or railway, should come to a full stop before cross- 
ing. Most of the committee were doubtless nnf.-imilinr with the 
conditions of cit 3 '^ life and did not realize what this would mean 
in the case of crossing street car tracks Newspapers and legisla- 
tors at once dubbed this “a fool proposition” and it was un- 
ceremomously thrown out of the House And it was "a fool 
proposition” if anything sharply opposed to custom is folly. 
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Yet the members of the committee had seen a real evil They 
knew that many lives are lost each year at grade crossings. 
What they did not reahze was that by a heartless balance of 
advantages society says in this as in a thousand other matters 
that the loss of individual human hves is outweighed by the loss 
of time that precaution brings to society as a i\ hole To compel 
automobiles to stop at every cross street on the mam thorough- 
fare of a great city, unless beckoned by a traffic poheeman, is 
not held to be "a fool proposition.” There the public has 
weighed the evil of accident against the evil of delay, and de- 
cided to protect itself And so it is with a great many proposi- 
tions that arouse the hilanty of the unthinking If only they 
would stop to reahze it is aU a matter of degree' 

Doubtless the appeal for a safer celebration of the Fourth of 
July proved m its result the power of a pubhc opinion aroused 
by the knowledge of the terrible total of wounds and deaths 
brought by the careless use of explosives, mostly to children 
Yet had not the help of ordinances been contributed, would the 
greed of manufacturers and dealers have been controlled by 
complaint alone? Can we expect custom always to protect us 
when it IS custom itself, as m the case of Fourth of July celebra- 
tions, that creates the menace? If it be urged that custom can 
be altered or reversed by an appeal to reason, how about one of 
its forms, that called fashion? Is anything more powerful, any- 
thing less open to the control of unformulatcd common sense, 
of logic unaided by penalty? Take such a matter as that of hat- 
pins protruding beyond the brim of the hat, which for a tune 
menaced the eyes of everybody on sidewalks or wherever women 
m street attire were to be met Reports of lacerated cheeks and 
blinded eyes had no effect on the devotees of fashion Legisla- 
tors would not have acted had not somebody suffered the loss of 
sight — a dreadful affliction, all will admit Who could blame 
the victim or the friends of the victim for bitter remonstrance? 
Y et the resulting ordinance or statute provoked ridicule D oubt- 
less it did cumber the statute book, and with change of fashion 
become obsolete Yet for a time it served a purpose, foi it set 
the seal of formal disapproval on an absurd and dangerous 
practice. 

Bodily danger has not been the only effect of fashion that has 
aroused the ire of laivmakcrs Its inconveniences have sufficed 
to produce statutes, as m the case of the wearing of hats by 
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women in places of public assembly, to the annoyance of specta- 
tors behmd them. When this legislation was proposed it was 
ridiculed, abused, condemned, j'et it has added to the pleasure 
of multitudes of the people The opposition has been forgotten, 
but the trace of hostility to lamnaking bodies it added to a 
myriad other traces, has helped to swell by so much the tide of 
criticism. 

The wastes of fashion, in all ages an economic burden of no 
small size, were so keenly felt in less prosperous tunes than ours, 
that they bred attempts at leprcssion by statute. Parliament 
undertook to tell the people how they should measure and make 
and wear their clothes With such a precedent and wnth the 
added incentive given by the pressing need of economy and 
thrift m a new land, surely it is not surprismg that the early 
American colonists turned to like defense against the extrava- 
gances of vanity. In Massachusetts Bay the General Court 
essayed sumptuary legislation as early as September 3, 1634, by 
reason of “the greate, supfluous, & unnecessary expenses occa- 
cioned by reason of some newe <fe immodest fashions, as also 
the ordinary wearemg of silver, gclde, & silke laces, girdles, hat- 
bands, &c ” Xo such apparel was thereafter to be made or 
bought “other than one slashc m each sleeve, and another m the 
backe.” Also “all cuttworks, imbroidered or needle worke 
capps, bands, & raylcs” were forbidden to be made oi worn.^ In 
Virginia it was enacted that for all public contributions every 
unmarried man must be assessed in church according to his own 
“apparel,” and every mariicd man must be assessed “according 
to his own and his wife’s apparel ” “ 

Doubtless there was a mixture of motives behmd such legisla- 
tion. It may well have been that in Massachusetts besides the 
economic factor there was the mstmctive hostihty to vanity 
per se, as mconsistent with the Puritan canons of conduct; and 
in Virginia some taxation expert far ahead of his times may have 
seen in apparel a very good measure of the capacity to make 
sacrifice However, the idea of protection w'as foremost, just as it 
IS to-day m the Japanese refusal to afiow the women of Nippon 
to adopt European costumes The motive m Japan is somewhat 
obscured by the fact that the men are not likeivise restrained, 
but whether it be that only variety in feminine dress would be 

^ Records of the Colony of the Moss Bay %n N E ^ i, 120 

® Jolui Fiako, Old Vtrainia and her NeighborSt i, 234 
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senously wasteful or that it is thought much more important to 
preserve olden habits in the case of women, we know enough of 
Japanese acumen to be sure that the purpose is dehberately 
protective 

Fashion is one of the baser forms of what Professor W. G. 
Sumner called “Folkways,” usmg the word for the title of a 
most instructive and suggestive book on habits, customs, insti- 
tutions — the complex that no famihar English term describes 
quite so well as the Latin word mores These form the basis for 
social grouping into community. State, or Nation. They ac- 
count for patriotism, love of countiy They are among the high- 
est concerns of men Naturally that which is out of harmony 
with them, that which is repellent to them, arouses hostihty. 
Hence the prejudice and animosity against the subordmate ele- 
ments of population having mores or folkways clashing with 
those of the dominant group, as in the case of Indians and 
negroes in the United States, of Jews everywhere, of all races 
under the political control of other races This always breeds 
injustice and oppression, with the result that whether from 
motives of benevolence or from motives of prudence, the more 
thoughtful men charged with making laws, try by enactment to 
protect the weaker groups endangered, and at the same time the 
lawmakers who are controlled by mstmet, are impelled by fear 
or some less pardonable motive to tiy to piotect their own class 
against the menace to their folkways, perhaps to their own 
existence. The American colonists gave early illustration of this 
in them mixture of laws meant to save the Indians from oppres- 
sion and themselves from destruction In our time the most 
striking instance is in the case of the negro, with Federal law- 
makers assuming to protect the colored man, and those of the 
Southern States more zealous m protecting the white man. 

Without discussing the wisdom or fairness of these laws that 
are meant to protect either the major or the minor group, it can 
at any rate be observed that they respond to natural instincts so 
deeply seated that the statutes they produce may not be treated 
as among the supeifluities and the trivialities 

Religious differences have been conspicuous in the clashing of 
group interests The predominant sect has often tried to protect 
or aggrandize itself by resort to legislation, usually in the way 
of compelling certain observances or preventing certain prac- 
tices Stimson thinks the first sociological statute in England 
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was that of the year 1100 when Henry I called a convention of 
all the Estates of the Realm to sit m his royal palace at London 
and the prohibiting the priests the use of their wives and con- 
cubines was considered ‘ ‘ The bishops and clergy granted to the 
King the correction of them for that offence, by which means 
he raised vast sums of money compounding n itli the priests ” '■ 
A long tram of questions growmg out of religious belief harassed 
Parliament for centuries Everybody knoi\s that the subject 
was uppermost in the early lawmaking of America. The first of 
American legislative assemblies, that of Virginia in 1619, enacted 
that divine services nerc to be according to the ritual of the 
English church, and all persons were to attend worship on Sun- 
day The parliamentary history of the New England colonics 
long savored almost as much of the ecclesiastical as of the civil — 
a quite natural effect m communities where the town meeting 
was customaiily the church meeting, and the town records were 
the church records All this has changed We now think it as 
important to protect non-conformity as our fathers thought it 
to secure conformity. With the purpose reversed, fortunately 
tlie number of laws thought necessary has greatly lessened, and 
religion in its broader aspect plays little part in legislative con- 
troversy to-day Its complement, morality, howevei, is stiU a 
prolific breeder of statutes 

IMohal Standards 

The moral standards of a people, its code of ethical conduct, 
must be ranked high m the scale of topics appropriate to law- 
making — much higher than flippant critics imagme. We sel- 
dom stop to think how vital to the safety of society are even the 
simplest of commonplace rules that govern our daily relations. 
Take, for instance, truth teUmg. A thousand tunes a day we 
assume that we are told the truth. Life would be turned topsy- 
turvy if we could not assume that most of the thmgs said in the 
home, the shop, or the ofliice arc fairly accurate Upon this we 
have built up a huge structure of practices and occupations. In 
great part these are protected by the force of custom, but to its 
help must be brought many formal declarations. One of the 
most ancient is the ninth Commandment — “Thou shalt not 
bear false witness against thy neighbor ” In the shape of our 

• Popular Lairmaking, 25, quoting Cobbett’s Parliamentary History of Eng- 
land, I, 4 
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laws against perjury this protects every litigant in every court 
of the land Perjury, be it noted, is the cnme of a man who lies 
when he has sworn to tell the truth. It is remarkable testimony 
to the power of custom that we do not think it necessary to de- 
clare falsehood when not under oath a crime, but custom falls 
short of being all-powerful and we could hardly get along with- 
out buttressing it by penalty for falsehood entailing measurable 
damages The law of sales illustrates the need Mven more im- 
portant is the great body of law relating to the performance of 
truth, the keeping of promises, for without the law of contracts, 
commerce ivould be chaos 

The standards of peisonal conduct that we usually mean by 
“morality” have all been set up m the first place by the people 
wnth instinctive recognition of their necessity m order to protect 
the common welfare or the public safety They concern evils 
that do mischief not only to the persons immediately affected, 
but also to the community at large The conditions of life m a 
new colony throw this into rehef, and so it was perfectly natural 
and eminently proper that the founders of America should make 
drastic laws on the subject. We find the very first of our repre- 
sentative Assembhes, that at James City, Virginia, m 1619, en- 
acting a senes of measures “against Idleness, Gaming, durunk- 
enes & excesse m apparell ” 

The early records of ^Massachusetts Bay abound in provisions 
with a like purpose Of the extreme type may be cited an order 
of the Court of Assistants at Boston, Alarcli 22, 1630-31, that 
all persons whatsoever that had cards, dice, or tables in their 
houses, should make away with them before the next Court, 
under pain of punisliment * Particularly urgent seems to have 
been the need of restrictions on the use of intoxicating liquor, 
and our modern laws on the subject find plenty of precedent m 
those of the forefathers Indeed the fathers went much farther 
than any Legislature of to-day would go, as for example w^hen 
they forbade “that abominable practice of dnnking healths,” as 
“a meere uselesse ceremony” and also “an occation of much 
W'ast of the good creatures, & of many other sinns, as drunken- 
nes, quarelhng, bloudshed, uncleannes, mispense of precious 
time, &c ,” with a penalty of twelve pence for each offence.® We 
smile when we read how the Assistants ordered October 3, 1632, 

' 7?c'*orrf9 of the Colony of the Mass Bay %n N E , i, 84 

2 Ibid , I, 271 (1639) 
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that no person m the colony should take any tobacco pubhcly, 
under pain of punishment/ but even to-day there aie those who 
find tobacco smoke so obnoxious that they would invoke the 
prohibitions and penalties of law, and were they in the majonty, 
or even m considerable number, why might not their comfort be 
protected^ Even now' that is accomplished in some measure by 
custom, as w'ell as by such rules forbidding smoking in certain 
places. 

The difficult and critical question always is wdiether these 
things should be left to the control of custom or be made the 
subject of w ritten law' 

Nobody except the philosophical anarchist will question the 
wisdom of w'ritten laws against the recognized crimes, from 
murder and rape down. Nobody suggests w'ntten laws against 
such vices as gluttony or procrastination IMidway the extremes 
IS a zone where judgments clash over such problems as those of 
intoxicating liquor, betting, Sunday observance, the social evil. 
For many centuries the position of the church was the chief 
factor m determining w'hethei its canons m these matters should 
have the formal support of the civil authorities, and so in com- 
munities w'here the religious clement was particularly pow'erful 
it was inevitable that law's on matteis of morality should be 
more profuse than elsewheie This explains the abundance of 
such legislation m the Puritan colonus — Plymouth, Massa- 
chusetts Bay, and Connecticut 

With the w'ane of the church as the dominant factor m those 
parts of our country once completely under its sw'ay, the re- 
ligious impulse behind the laws enforcing moral standards w'as 
gradually supplanted by the economic impulse, and w'lth the 
tw'entieth century this became the really impelling motive. 
That IS not yet understood ^Many a carper declares that we are 
trying to revive the old Blue Laws. As a matter of fact what he 
means by that name never existed except as the fiction of a 
hbellous fault-finder. Yet admitting that the real code in colo- 
nial days was drastic and severe, we may dispute the suggestion 
that the moral reformers of to-day are imitating their ancestors. 
At any rate the motive is not the same. For proof of this take 
the present demand for one day of rest in seven. It is primarily 
an economic demand, based on protection to health, pieserva- 
tion of vitality, diffusion of opportunity for rest and recreation. 

> Records of the Colony of the Maas Bay in A' E , i, 101. 
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The rehgious factor helps to select the Sabbath as the day of 
rest, as far as practicable, but even m this is not necessarily the 
determining factor, for it is to the public convemence that the 
same day in the vcck shall be generally taken for rest. 

More striking illustration still is given by the histor}' of the 
movement agamst intemperance Tor more than two centuncs 
pubhc opinion, custom, habit, the mores, or i\ hatever you may 
call the will power of the community, made no real headway m 
this country against the abuse of strong drmk. Attempts to 
regulate the traffic accomplished httle. Aher the Revolutionary 
War the evil stirred thoughtful men to action, their effort taking 
the form of appeal to the individual through temperance soci- 
eties Dr Ben3amin Rush of Philadelphia, who had been one of 
the signers of the Declaration of Independence, led m this work 
It had a fluctuating degree of success through many years, and 
was thought to have reformed many inebriates, but its chief 
value was undoubtedly in developmg a new attitude of the pubhc 
mind Gradually intemperance became unfashionable. Definite 
proof of the change was given about the middle of the nineteenth 
centuiy by the INIaine Prohibitory Law, championed by General 
Neal Dow A generation or more was to pass, however, before 
public opinion became npe for a general attack upon the liquor 
traffic Then it began to be mdcly realized that intemperance 
was a great economic evil, wasting the vital resources of the 
land, impairing the efficiency of labor, handicapping industry, 
and creating a huge burden of taxation to care for poverty, in- 
sanity, and crime In the end this enlisted in support of prohiln- 
tion the sympathy and support of a great part of the capitahstic 
class, and their help brought national prohibition 

To be sure, the churclits were the foci of organization, and the 
moral appeal played its part, but it is within bounds to say that 
the economic appeal turned the scale The attempt to persuade 
the individual had not made this a temperate nation Society 
took measures of protection, in self-defense, when it realized 
that the common safety demanded the form of joint action 
which we call law That the paiticulai step taken came to be 
unsatisfactory to the majority, has no beaimg on the fact that 
society seeks to piotect itself 

So it is in the case of other interferences with personal conduct 
that chaiaeterizc the legislation of the times. Statutes are en- 
acted about lottciies, gambhng, pool-selhng, horse racmg, bucket 
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diops, automobile speeding, drugs, cigarettes — not so much by 
reason of concern over individual welfare, as for the protection 
of the common welfare We are not trying to make men good by 
law for their sakes so much as for our sakes The statutes at 
which the thoughtless scoff are in reality the proofs of an en- 
lightened self-interest. If altruistic in some aspects, they are 
essentially selfish in others They have m mind this world as 
well as the next They arc both ethical and practical. 

Not diffenng m principle, but naturally thought of as on a 
somewhat lower plane, is another class of statutes where self- 
interest predommates — those meant to serve the comfort and 
convemence of the community. We are coming to beheve that 
sight, smell, and hcanng may justly be protected against offence. 
Slaughter houses and rendering plants have long been treated as 
nuisances, and any noxious odors or gases may be forbidden 
when endangermg comfort Annojung sounds are also brought 
within the scope of law, as in the case of steam whistles and 
automobile horns More recently vision has been put m the 
class of things to be protected Massachusetts lias thought the 
matter of importance enough for recognition m her organic law, 
and by constitutional amendment has made possible the preven- 
tion of obnoxious bill-boards. The aesthetic factor has been one 
of the reasons for regulating the height of buildmgs. 

Bodily comfort vas regarded as a proper concern of law- 
making as long ago as the tune of Henry II, Par liam ent duccting 
how beds and bolsters should be stuffed Yet m our day Western 
legislators have been ridiculed for legislating about the length of 
bed-sheets and the supply of towels in hotels. 

Convenience has been the warrant for some of the oldest of 
rules. If they have any ethical clement at all, it is subordinate, 
and arbitrarj"- standards prevail, mainly that society may not be 
mcommoded Such is the case, for example, m the matter of the 
law of the road IMiether a diiver shall turn to the nght or the 
left IS nowadays purely conventional At one time safety may 
have been increased by a rule that tended cither to lessen colh- 
sions or to keep vehicles out of the ditch, but under modem 
conditions such a purpose is of no consequence, and it makes no 
difference at all whether as in the United States we shall turn to 
the right, or as m England to the left, the only important thing 
being that there shall bo a rule. Likewise all the laws about 
weights and measures are conventional, but nobody for that 
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reason doubts their desirability. No proof is advanced that the 
increase in the number of conventional laws enacted for the com- 
mon convemence has outrun the ever-growing needs of the com- 
munity 

The practical value of enacted rules governing conduct war- 
rants emphasis It is distinctly desirable that in many social 
relations that have nothing to do with morality or honesty the 
individual shall know what he may expect and upon what he 
may rely. It is not necessarily that one course is better than 
another. The important thing is that there shall be an agreed 
course Then every man can by following it proceed with con- 
fidence for he wtU know w hat to expect He may hope that his 
neighbor W'lll be deterred by the piospect of fine or impnson- 
ment. He may count on damages if to his injury his neighbor 
breaks the rule If ever^'hody “governs himself accordmgly,” 
it will be to the comfort, happiness, and safety of all. 

Economic Motive 

The economic motive is behind a great part of legislation. 
Indeed some thinkers have professed to find it at the root of all 
statutes, but that can hardly bo maintained unless all protection 
is economic In a sense it is, for that which guards life, health, 
strength, happiness, even comfort or convenience, has matenal 
advantage, but ordinary conceptions would confine the eco- 
nomic motive to that which directly and palpably advances 
matenal w'clfare Hero, too, the factor of protection, that is, of 
justice, may always be found For instance, can there be any 
question of this in the matter of the waste of lesources put by 
Nature at the command of mankind'i’ Who finds folly in laws 
for the protection of game and fish, at any latc as far as they 
conserve the food supply of the people ’i’ They may be criticized 
if purely for the pleasure of sportsmen, but not if they help main- 
tain the human race. Of late wre have piudcntly apphed the 
same principle to the conservation of forests, water pow'ers, 
mineral deposits, subterranean bodies of oil; and we may yet be 
justified m husbanding the fertility of the soil by regulations 
that will surely be denounced as invasions of personal liberty 
and individual rights Yet it may be set down as firmly estab- 
hshed that no man may w'aste the heritage of mankind 

The economic motive first found conspicuous expression in 
laws relating to the ownership and transfer of property. It was 
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behind the rules of inheritance that go back to piimeval tunes 
and were elaborately developed as long ago as the days of Roman 
jurisprudence It appears in the most notable of early Nonnan- 
Enghsh enactments, such as the statutes of mortmain. It per- 
vaded the minor lawmaking of the Parhament of olden time. 
Thus we find the legislators of five centuries ago prescribing the 
price of bread and candles, how fish should be packed, how beer 
was to be bicwed and the barrels for it were to be made The 
famous Statute of Laborers enacted m 1351, part cause of the 
Peasant’s Revolt, fixed the price of labor, and was therein the 
precursor of a long line of attempts to protect the consumer by 
means of law This fallacy was one of the eaihest to appear m 
American legislation. At the very first Court of Assistants of the 
colony of the Massachusetts Bay held on this side of the water, 
at Charlestown, August 23, 1630, it was ordered that “carpen- 
ters, joyners, bnckelaycrs, sawers, and thatchers” should not 
take above two shillings a day, nor should any man give more, 
under penalty to taker and giver.^ On the 28th of September 
following it was ordered tliat laborers should not take above 
twelve-pence a day for their work, or SLX-pence with meat and 
drink ^ 

Our forefathers also imitated m the attempt to fix the prices 
of commodities The Court of Assistants ordered November 8, 
1633, that no person should sell to any of the inhabitants any 
provision, clothing, tool, or other commodities above the rate of 
fourpence m a shilling more than the same cost or might be 
bought for with ready money in England’ Likewise they 
brought witli them the notion that special privileges m trade or 
industry ought to be suppressed by law. Fresh in their minds 
was the memory of the struggle between the people and Queen 
Elizabeth over monopohes when Cecil and Bacon tried in vain 
to save the royal prerogative, and while the builders were laying 
the foundations of New England every newcomer brought stor- 
ies of the scandalous grants by Charles. So when the Massachu- 
setts men framed their Body of Liberties in 1641 it was perfectly 
natural that they should declare as fundamental law “No 
monopolies shall be granted or allowed amongst us, but of such 
new Inventions that arc profitable to the Countne, and that for 
a short time.” You have only to read the history of markets in 

* Records of the Colony of the Maas Bay vnN E 74, 

* Ibid . 1, 77 3 Ihvd . I, 111. 
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Boston for the first century and more of that town to know how 
deep-seated was the fear of forestalling and regrating and the 
other practices that were the prototypes of the trusts and comers 
of to-day 

Monopolies of the soil have been feared and hated from time 
inunemonal. The downfall of Russian autocracy, brought about 
in our day largely by the land hunger of the peasant masses, is 
but one of many instances where agrarian conflicts have changed 
the course of history Englishmen have sought to face the dan- 
ger with law rather than revolution The famous statutes of 
mortmain under Edward I and III were meant to keep the 
church from getting the land mto its control; already nearly 
one fifth of English earth was in the hands of the monasteries. 
From that episode down to the Irish Land Acts of our own time 
the land question pestered Parliament, and it is still very much 
alive 

In America the Dutch manors long perplexed the lawmakers 
of New York Land was behind the fear of corporations when 
they began to be formidable about a century ago Governor 
Lincoln had it m mind when m 1827 he astonished the Massa- 
chusetts Legislature by vetoing an act of incorporation that had 
passed both Houses without a dissenting vote Certain gentle- 
men of Salem had formed an association for improving the per- 
formance ot church music, callmg themselves the Mozart Soci- 
ety What could be less dangerous? Yet because they wanted 
to hold real estate, Governor Lincoln balked In five j’-ears, said 
he, authority had been given to corporations to possess !>30,000,- 
000, a large part to be invested in real estate, and §30,000,000 
\i as one fifth of the latest valuation of all the taxable property m 
the Commonwcaltli Such a course might end by substituting a 
humble and dependent tenantry m place of the high-spirited and 
independent yeomanry who ought to possess the real estate of 
Massachusetts 

The extension of the corporation idea to the fields of com- 
merce, industry, and transportation vastly increased the occa- 
sion for economic justice By concentrating the power of wealth, 
the business corporation became a menace as well as a blessing 
Not only do the critics underestimate the legitimate effect of this 
on the volume of law, but also they fail to give it due weight as 
a factor m recent increase. They forget that the business cor- 
poration IS a novelty. It was so new less than a century ago that 
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whether to permit its existence could be and was a subject of 
partisan controversy. Geoigc S Boutwell in his “Reminis- 
cences” testifies that it was such m the Massachusetts General 
Court in 1842 and 1843, the Whigs favoring the system and the 
Democrats being in opposition generally. 

We still fear corporations and pass many a law to curb them. 
Every step in their organization is regulated, and if they meet a 
pubhc need the law watches over all their acts Their stock 
issues, their rates, their profits, are deemed questions of justice 
to the community. With blue sky laws we go even to the extent 
of protecting against their own credulity the men who might 
invest in corporations. 

Those who in many another channel abuse the making of 
profit are met by legal obstacles as diverse as are the modem 
business relations Some of these obstacles arc very old, such as 
the laws about usu^J^ Others are new, such as those about in- 
surance. Some have greatly expanded in scope, such as those 
that by prohibiting adulteration would give the people pure 
food, safe milk, durable matenals Then there is the rapidly 
broadenmg field of hcensing, registration, and inspection — a 
great mass of rules to protect society against deceit, fraud, and 
cupidity. 

Other rules made necessary by the growing complexities of 
life do not necessarily imply turpitude. A new invention of far- 
reaching influence creates a need for defining the new rights, 
duties, and liabilities it involves. This has been the effect of the 
telegraph, the telephone, the electric motor, the automobile, the 
aeroplane The laws must keep pace w'lth all the economic 
changes wrought by the discoveries in the field of science. 

Every invention tends to increase the sub-division of labor. 
This means new frictions between conflicting activities. Every 
new occupation bnngs new opportunities to infringe on the 
nghts of others The more numerous the specialties, the more 
occasion to demark by rules and regulations 

Economic, too, is the greater part of the foundation for the 
protection of wage-earners that bids fair to be the conspicuous 
characteristic of the tw^-enticth century Its beginnings, m 1802, 
followed closely on the growth of the factory system out of the 
inventions of Watt and Arkwright, Hargreaves and Crompton 
For many years labor law's both m England and this country 
were chiefly factory law's, but of late their scope has been greatly 
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widened and now the State appears to have accepted as one of 
its functions the guardianship of the hfe of the toiler in almost 
every phase — not only as to wages, hours of labor, and working 
conditions, but also as to protection against accidents and as to 
compensation if they are suffered, insurance in case of sickness, 
unemployment, and old age, as well as death, housing, sanita- 
tion, nutrition, instruction, with a share in management and 
profits the next stop. 

It IS felt that the common welfare demands the conduct of 
industry under the most efBcicnt conditions. The maximum of 
product cannot be secured from toilers working so many hours 
in the day that fatigue impaii's the immediate results and eventu- 
ally destroys vigor and vitality Wages that do not pcimit the 
mamtenance of a reasonable standard of living, will result m an 
aggregate of output below tliat which a fair payment would 
bring Occupational diseases and the use of noxious matenals 
cut short the lives of trained woikmcn and thereby mean the 
loss of just so much human machinery Likewise wasteful is per- 
mission to abstain from providing accident-preventing appli- 
ances Particularly mimical to the coimnon welfare is the em- 
ployment of women and children for excessive hours, and of 
women during periods of pregnancy or too soon after childbirth 
Destructive also are the conditions in sweat shops 

Mixed with economic motives, ivhich arc distinctly selfish, arc 
humanitarian motives, distinctly altiuistic. There are those n ho 
maintain that the lessening of cruelty is the only change m 
human nature m all the ccntuncs covered by our knowledge of 
the lives of men This change is strikingly shown m the piesenl- 
day attitude toward dumb animals, for now in the more civilized 
countnes the needless infliction of pain upon beasts of any kind 
IS commonly looked upon with abhoirence Man’s inhumanity 
to man, however, still makes countless thousands mourn, and 
but slowly do we admit that justice, protection, includes among 
its obligations kindness, sympathy, pity Their place is on the 
equity side To explain the meamng of this, take the ivoikmeii’s 
compensation laws Their effect is two-fold. First, they have 
an economic advantage in that by shifting the cost of industrial 
accidents to the consumer, they lessen the dram on the savings 
of the toiler, reduce the wasteful outlays of chanty, public or 
pnvate, and improve the morale of labor These are shadowy 
gams compared with the second effect, that of lessening individ- 
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ual hardship Herein society tnes to help its victims. Or again 
take the lav s about insanity. Here also is a selfish motive, that 
of the gam from curing mental disease when possible, but the 
altruistic motive of compassion is the more important. 

In this field there has been distinct change of public attitude 
within the last half century. When T. D Woolsey wrote his 
book on “Political Science,” he doubtless gave the prevailmg 
view m saying (I, 214) the feelmg was not that the poor person, 
or orphan, or widow, had any right to help m the jural sense, and 
that the poor man or orphan could not create any obligations by 
his wants. Now the belief spreads that society is in some meas- 
ure to blame for poverty, that the wants of the afflicted are m 
some measure due to the social system itself, and that it is a 
proper function of the State to correct economic inequalities and 
maladjustments. Whether this belief is or is not well-founded, 
it accounts for various novelties m lawm a ki n g and it grows. 
Already the feeling that society is responsible for its by-products 
shovs itself m the new attitu.de tovaid the relations between 
capital and labor. For example, no longer is it contended that 
employer and employee contract on equal terms Laws are 
changing so that trade umons and shop organizations may 
function. If the loud demand for a better distribution of wealth 
proves to be more than a symptom of hard times, quietmg down 
with a return to normal prosperity, it may breed still more laws 
rcgulatmg the economic relations of men under a capitalistic 
regime. 




CHAPTER XXIII 

VOLUME AS EESULT AND EFFECT 

The result of all these influences set at work by the vastly in- 
creased complexity of the social relations has been correspond- 
ing demand for laws In considering their volume, first see what 
has taken place. In 1880 there were 648 bills introduced into the 
General Court of Massachusetts, m 1890, 879; in 1900, 1734, in 
1910, 2240, in 1920, 2442 In forty years the work to be done 
increased between three and four times In the regular Illinois 
session of 1931 the bills introduced totalled 2031 Taking at 
random the figures for one of the smaller States, Nebraska, n ith 
a population about one third that of Massachusetts, and a bien- 
nial session virtually restricted to SLxty days by the per dicm 
limitation, we find that in 1913 bills to the number of 1530 were 
introduced 

The stint for that year was very close to the average task of 
an American Legislature According to the computation of the 
Legislative Reference Bureau of the Now York State Library, as 
reprinted in “Equity” for January, 1919, there were introduced 
in 157 regular sessions of State Legislatuics m the slx years from 
1911 to 1916 inclusive, 213,482 bills, an average of 1360 to a 
session. Of the Legislatures sitting biennially. North Carolina 
led with 4173, 4308, and 4108 in its three sessions. New York, 
where sessions are annual, had 4081 in 1913 

Who would blame a machine, an automobile, a bridge, be- 
cause it broke doira when overloaded? Why not be equally rea- 
sonable in judging the apparatus of government? 

The astonishing growth of the work of Congress is sliowm by 
the record of bills introduced in the House alone in the sixty 
years after the period of the Civil Wai In the 3Sth Congress 
(1863-65) they numbered 813, in the 48tli (1883-85), 8290, in 
the 58th (1903-05), 19,209, in the 68th (1923-25), 12,474 The 
figures are not to be taken ■wholly at their face value. When 
years brought infirmities to the surviving veterans of the Civil 
War, m great numbers they sought help in the shape of special 
pension bills. These were the chief factor in sw'cllmg the total 
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to the maximum reached in the 61st session, 33,105. There had 
been 7061 piivate pension bills in the session before. Then the 
need began to be met by general pension legislation, which with 
statutes putting outside the pale certain classes of hoaiy claims, 
caused a sharp diop in the number of bills. The total still in- 
cluded, however, a large number of private pension bills separ- 
ately introduced and then consolidated In the 66th Congress 
the seventeen omnibus pension bills reported to the House con- 
tained 3596 private bills that became law. 

In the three Houses from 1925 to 1931 the introduction of 
bills ran mmarlvably even — 17,415, 17,334, 17,373 Then there 
was a drop to 14,799, with a greater in the 73rd Congress (1933- 
34) to 9968 For a full measure of the work m the House there 
must be added well up toward a thousand resolutions of one 
class or another. On top of this comes the record m the Senate, 
with 1955 bills introduced in the 73rd Congress. Not a few of 
these were dupheates of proposals presented to the House, but 
enough were novel to make the grand total of the number of 
measures of all sorts brought into that Congress between twelve 
and thirteen thousand 

How to account for the recent drop is beyond me. It might 
have been thought that discontent bred by hard times would 
have produced the same result that has been noticeable in per- 
iods of excessive political agitation, for instance, such a penod as 
that in Massachusetts when the Whig party was breaking up 
and a group of young enthusiasts were seizing power As one 
result the record of the General Court was broken in 1853 by the 
putting of more than 1500 measures into the Orders of the Day. 
The same sort of thing accompamed the Progressive movement 
that came so near sweeping the country sixty years later. In 
Massachusetts it led to an increase in the number of biUs intro- 
duced from 2155 in 1909 to 3459 in 1914 Then the wave of 
political excitement slowly receded and in 1916 the number of 
introductions had fallen to 2824 Also after the disturbed penod 
of the World War there was recession, with a drop from 2442 
bills introduced in 1920 to 1909 m 1930, the figure rising in 1934 
to 2027. 

Are these fluctuations or is the rapid growth of business as a 
whole to be laid at the door of the legislators themselves, with 
such element of blame as may be implied'!’ Dispassionate study 
of the situation by anybody m position to know the facts can 
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permit but one answer. Although m some small degree legisla- 
tors may themselves be responsible, by far the larger part of the 
responsibility goes beyond them, to the public at large. Law- 
makers rarely create, they respond This is not the common 
opinion. It IS widely supposed that practically all bills are in- 
troduced by legislators of their own initiative, generally from 
motives that are not lofty, if indeed they are not discreditable. 

Two illustrations of the type of cnticism that has fostered this 
belief may suffice as an example of it all First I select the scath- 
ing words of a man who had been Governor of New York, David 
B. Hill. Said ho. “Legislators have acquired the pernicious 
habit of excessive activity, devising and enacting measures 
simply to occupy the time dunng which they are expected to be 
at their respective State capitols — resulting in an enormous 
number of measures of no substantial benefit to the community, 
many of them petty and ridiculous in their purposes, and dan- 
gerous in their invasion of the liberties of the people, or special, 
local, and private in their nature, with few general laws of practi- 
cal utility and widespread importance.” ‘ Next a more recent 
denunciation, that by Walker D Hines: “When a man becomes 
a legislator he naturally wishes to make a showing The only 
practicable way in which he can make a showing is by doing the 
only thing which his department has the power to do — that is, 
to make laws. Hence we sec the average legislator bent on get- 
ting a law through, not because the law is necessary, not because 
it will be workable, but because it will be another law and one of 
which he can claim to be the author ” ^ 

The trouble with this sort of thing is simply that in any broad 
and general sense it is not true There are sporadic instances of 
the introduction of a great number of bills for the purpose of 
self-advertising and of catermg for popularity. At the other 
extreme are many, many legislators who never introduce a bill 
unless upon the urging and insistence of constituents Between 
the extremes are those lawmakera animated by a legitimate and 
honorable wish to be of service to their fellow-men, an.\ious to 
right wrongs, hoping to amehorate the condition of mankind, 
eager to share in translating into action what they conceive to be 
the desires of those whom they represent To impugn the mo- 
tives of these men by sweepmgly ascribing all their actions to 

1 ‘‘We Are Too Much Governed,” No Am Heview, hlarch, 1900 

2 “Our Irresponsible State Governments,” Atlantic Monthlu^ May, 1915. 
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self-interest and the pettiest form of ambition, suggests that the 
fault-finders may be quite ready to see m others the motives 
with which they are most famihar m their own conduct. 

The great bulk of the work of every lamnaking body is brought 
to it by the people, for though the legislators themselves may 
often take the credit of authorship, the instigation comes very 
largely from the outside Here again there is no tenable ground 
for blame Apart from a comparatively few projects for change 
advanced by demagogues or agitatore or men with minds of 
doubtful balance, the proposals that the people present are sel- 
dom wholly unreasonable on the face They are for the most 
part both sincere and serious It is absurd to suppose that only 
passing whmi and idle fancy arc behmd them Observe the peti- 
tioners before the committees of any Legislatuie and you must 
admit that they are generally honest, thoughtful men with what 
they believe a real grievance, or else honoiablj' anxious to make 
the conditions of life easier, better, more just Can it be imag- 
ined that nothing more than passing impulse cr petty purpose 
leads large numbers of citizens to go to all the trouble and ex- 
pense connected with getting legislation'? Visits to a capitol al- 
ways mean the sacrifice of time 'Will men of affairs lightly make 
that sacrifice'’ Often such visits mean no mconsidcrable outLay 
for fares and hotel bills Do sober men throw av ay their money'’ 
Every cent received by lobbyist or legislative counsel, eveiy 
pamphlet, everj'^ letter attests a senous motive and grave con- 
cern on the part of somebody The burden is rarely invited 
ilen usually accept it because impelled or compelled by circum- 
stances, by causes outside themselves, often beyond their con- 
trol. 


Congestion 

The inevitable effect of the volume of bills is congestion This 
means that it is out of the question to give to each of them sen- 
ous consideration With the average Legislature asked to con- 
sider 1360 propositions in the average session, a little figuring 
•will show the situation Suppose the Legislature sits on 80 days. 
Then if it gave equal time to each bill, it would dispose of seven- 
teen a day, and if it worked for five hours and forty minutes, 
each would get twenty minutes As a matter of fact there are 
some Legislatures that could not give more than ten minutes to 
each request, if all the bills reached the calendar. 
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Two avenues of escape from this condition have been used — 
one in the direction of turning the work over to committees, the 
other in the direction of leaving most of it undone. The com- 
mittees of a few Legislatures are still expected to report on every- 
thing, with a chance to debate every report in the House. Most 
of the States have abandoned the attempt as hopeless Even the 
committee system is taxed beyond its capacity. Lieutenant 
Governor Wallace told the Governors’ Conference of 1913 that 
he had known a man to come six hundred miles to present to a 
committee of the California Legislature a thought that was in 
his mind, which was important, as ho believed, and five min- 
utes were given to him, sometime after midnight. “Why‘f They 
hadn’t time to give him longer. They were not to blame; they 
had so much to do.” * Judge Lowell, after describing the post- 
ponements of the Torrens Act in the IMassachusctts General 
Court, concluded. “Thus an important measure was refused 
serious consideration, not because the House was hostile, not 
because its members were venal partisans, but because, under 
our system, there can be found no Representative with leisure 
for serious study.” ^ Here was no trifling local bill of petty conse- 
quence, but an important reform greatly needed, delayed for 
cession after session through the inability to find time for its 
proper treatment A myriad of like instances could be gathered. 
Every legislator m the land can testify as to the seriousness of 
the situation 

The evil is not alone that pressmg problems are long delaj^d 
m the solving That probably docs less real harm than comes 
from poor work on the bills happening to be passed The world 
would get along after a fashion if there were no new laws. The 
sufferings would be negative, and that is not the worse vanety. 
It IS the positive suffenng brought by bad laws that is the more 
painful Bad laws are hable to carry in their train calamity for 
individuals, ruin for nations. Even the best laws almost inevita- 
bly work harm to somebody. Every law disturbs status, benefits 
some at the cost of others, justly enough if the law be good, but 
nevertheless with loss for somebody. Recall the inkeepers, stage 
coach drivers, teamsters who were ruined by the laws making 
railroads possible. 

If it IS of utmost importance that bad laws shall not be passed, 

' ProceedingSy 283 

* Legislative Shortcomings," AllaTitic Monihli/, March, 1897. 
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it is of almost as great importance that good laws shall be as 
good as possible. 

Eeflect on the difficulty of the lawmaker’s task before meting 
out to hnn too savage condemnation. By yourself take at ran- 
dom a single statute and see how much study you would have 
to give it before you approved not only its mam proposition but 
also every minute detail, every phrase, every word, yes, every 
punctuation mark Then imagine yourself confronted with 1360 
such propositions and perhaps only sixty days at your command. 
The chances are in that time you could not undcrstandmgly even 
read all the bills introduced at one session of a Legislature m one 
of the larger States. Do you think, then, that you could master 
them all*^ Do you think you could find the existing law m each 
case, know how the change proposed would modify it, see clearly 
how far the effect would reach, measure the evd to be cured, and 
decide whether the change would bo wise’ Try it 

Remember that as the woik has grown, the number of work- 
ing days set by custom or Constitution has generally been held 
fast, m some cases lias been actually lessened, in no case has 
been lengthened in proportion to the growth of business. Massa- 
chusetts, with annual sessions and no limits, has probably gone 
farther than any other State m trying to adjust the time to the 
work In the period just before the Civil War its General Court 
usually sat between four and five months, now the sessions range 
from five to seven months Yet the usual amount of work to be 
handled has increased five or six-fold. 

In view of all this, surely there can be no surpnse at such a 
declaration as that of the Nebraska Legislature of 1913 m a 
resolution (House Journal, 1348) that “in Nebraska as in many 
other States the number of hills mtroduced is beyond the capac- 
ity of the Legislature.” Surely the blame for what follows may 
not be justly attached to the Legislatures collectively or to their 
members individually 

The situation is worse in Congress, partly because of the 
greatly larger volume of bills, partly because of the imperative 
need that a very few of them shall get the bulk of the available 
time. Speaker Cannon testified “The real trouble in Congress 
is the great volume of business laid before it at every session, 
much of it clearly out of place there ” ^ A critic ordinarily far 
less charitable, H J Ford, in this instance speaks for the defense. 

1 “ The Power of the Speaker/* Ceiiiury Magazine, JunCt 1909. 
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“Congress,” he says, “does the best it can do in the circum- 
stances, for it IS really the most diligent legislative body in the 
world, but the harder it works the more it flounders in the maag 
of legislation thrust upon it ” The result is that it is no longer a 
dehberative body, but a ratifying body, turning into law by 
superficial and hasty approval that small part of the work of its 
committees which chances to survive the fierce struggle for op- 
portunity to be heard. 

Congress has loss excuse than the State Legislatures, for there 
is less reason why it should endure the deluge of trivialities A 
Legislature comes close home to the daily lives of the people, and 
must concern itself with a multitude of their troubles In the 
great forum of a great nation none but great problems should be 
considered Detail should be admitted only as it is incidental 
to those problems, and then as httle of it as possible. The 
remedy’ It is so simple, so natural, that it must be adopted 
sooner or later as the nation’s business grows Administrative 
detail must be turned over to administrative agencies 

A start toward this can be made by a single requirement, 
simple and reasonable Mr Cannon said what every Congress- 
man will verify “The members feel compelled to introduce 
every bill offered by their constituents, and these burden the 
committees and fill the calendais to the embarrassment of the 
really important legislation.” AVhy not require that every bill 
the subject matter of which relates to the work of any Depart- 
ment or Bureau, shall first be automatically referred thereto for 
examination and report, and that on its return if the recom- 
mendation IS adverse it shall run the gauntlet of a Committee 
on New Business, with obstacles put m the way of its reaching 
a standing committee’ These obstacles should not be insur- 
mountable, but if reasonable they would vastlj’’ reduce the 
quantity of measures brought to the point of Congiessional con- 
sideration. 

Still more of trivial effort and waste of time would be saved if 
in the case of certain classes of requests thus submitted to De- 
partments or Bureaus, their heads should be empowered to issue 
admmistrative rules and regulations having the force of law un- 
less negatived by Congress within a specified time For instance, 
there is no valid reason why bills about bridgi'S over navigable 
waters should encumber the calendars of House and Senate If 
the judgment of the army engineers cannot bo trusted in such 
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matters, to whom can we turn? Or take the case of the transfer 
of pubhc lands, such as may have been used for a military 
reservation and are no longer needed Again, Congress is stupid 
in persistmg to act as the Board of Aldermen for the District of 
Columbia It should permit the District Commissioners to 
frame aU necessary ordinances and make all appropriations, 
subject to a negative by Congress Other rehef can be had by 
resort to remedies not novel, remedies tested by experience and 
in no way out of harmony with our political habits and institu- 
tions For instance, if the nation would follow the example of 
various States and permit itself to be sued in tort as well as con- 
tract, many claims would be kept away from the doors of Con- 
gress and at the same time vastly more of justice would be done 
to claimants Wlicthcr equitable jurisdiction now exercised by 
Congress could be safely transferred to other tribunals, is a more 
difficult problem, but even this would not be wholly without 
precedent, for in the matter of criminals the tendency in the 
States IS to entrust public mercy to pardon boards. 

Curiously enough while we complain because our systems per- 
mit the channels of legislation to be choked, Englishmen find in 
those systems a reason w hy we are, in their opinion, not so badly 
off as they are Dicey says- “The constitutionalism of the 
United States, no less than of France, has told against the pro- 
motion of that constant legislative activity which is a character- 
istic feature of modem English hfe ” ‘ This view, w'hether right 
or wrong, may at any rate serve to show that the evils are not 
peculiar to America For a long time thoughtful Englishmen 
have been complaining Alexander IMundell, writing of Parlia- 
ment in 1834, said; “There seems to be a rage for legislation, 
W'hich appears to be ungovernable and requires to be put under 
control ” ^ A generation later Walter Bagehot, authoritatively 
discussing “The English Constitution,” declared- “The greatest 
defect of the House of Commons is that it has no leisure The 
life of the Plouse is the worst of all lives — a hfe of distracting 
routine It has an amount of business brought before it such as 
no similar assembly ever has had.” ® 

Since then the situation has been steadily growing worse. 
Gladstone declared- “The Parhament is over-weighted; the 

^ A V Dicey, Law ana Opinion %n England, 9 

® The Philosophy of Legislahov, 297 

* Waiter Bagehot, The English ConstiliUion, 173. 
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Parliament is almost ovcm’helmcd ” In 1894 Sir Albert Rollitt 
averred that “business in the House of Commons had become 
more and more congested ” Moic recently this has been empha- 
sized again and again by Sir C P llbert, who as Clerk of the 
House was surely in a position to know the facts and understand 
them. In his w'ork on “Legislative iMcthods” he said (212, 213) : 
“The net result of the legislative activity which has character- 
ized, though with different degrees of intensity, the period since 
1832, has been the building up piecemeal of an administrative 
machine of great complexity, w'hich stands m as constant need 
cf i-epair, renewal, reconstruction, and adaptation to new re- 
quirements as the plant of a modern factorj’- The legislation 
required for this purpose is enough, and more than enough, to 
absorb the legislative time of the whole House of Commons, and 
the problem of finding the requisite time for this class of legisla- 
tion increases in difficulty every 3mar, and taxes to the utmost, 
if it docs not batrie, the ingenuity of those who are responsible 
for the arrangement of Parliamentary business ” He stated the 
case in liis preface to Redlich’s Procedure of the House of Com- 
mons “The mam problems of parliamentary procedure under 
existing conditions arc two On the one hand, how" to find time 
w'lthin limited Parliamentary hours for disposing of the growing 
mass of business ■which devolves on the Government, and on the 
other hand, how to reconcile the legitimate demands of the 
Government with the legitimate rights of the minority, the 
despatch of business wnth the duties of Parliament as a grand 
inquest of the nation at wdiich all public questions of real im- 
portance find opportunity for adequate discussion ” This he 
repeated in almost identical words in his little book on Parlia- 
ment. 

Another judicious observer describes the actual result “The 
House of Commons is buried under the multiplicity of its nomi- 
nal duties, the variety of its functions, the mountainous mass of 
its interests. The result of trying to cope with these colossal 
tasks IS that the business of the House is in arrear, as a matter 
of course, after the first few weeks of the session, and members, 
with reluctance, or relief, surrender the whole conduct of transac- 
tions into the hands of the Mmisters, who alone, wuth the assist- 
ance of the officials of the House and the chiefs of the permanent 
Civil Service, know w hat is being done, and can keep their heads 
m the whirlpool ” ‘ 

* Sidney Low , The Goiemance of England^ 87 
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The effect ou the character of legislation was noticeable as 
long ago as 1861 when John Stuart Mill pointed out in his book 
on “Representative Government” (ch v) that the utter unfit- 
ness of England’s legislative machinery for its purpose was mak- 
ing itself practically felt evciy year more and more “The mere 
time necessarily occupied m getting through bills renders Parlia- 
ment more and more incapable of passing any, except on narrow 
and detached points If a bill is prepared which even attempts 
to deal with the ivhole of any subject (and it is impossible to 
legislate properly on any part wuthout having the whole present 
to the mind), it hangs over from session to session through sheer 
impossibility of finding time to dispose of it ” 

The situation had become much worse when the Select Com- 
mittee on House of Commons Procedure sat m 1914. In speak- 
mg to that committee about the results of what he called “a 
general incompetence of the legislative machine,” Lord Robert 
Cecil averred that the measures actually strangled arc the useful, 
non-contcntious proposals, departmental bills and the like, 
which are really needed, and would, by the admission of all, bo 
beneficial. “ It is these that are too often crowded out, not be- 
cause anyone objects to their provisions, but because the necessi- 
ties of party warfare, and, I ought to add, the idiosynciacics of 
individual membeis, have produced their destruction.” 

A writer in the “Round Table” for September, 1918, address- 
ing himself to this point, declared the time of Parliament to be 
so precious that Ministers will not look at a measure likely to 
provoke the opposition of a vested interest unless there is a wave 
of sentiment behind it But measures most vital to the public 
interest, the reform of local taxation, of the poor law, or of land- 
title, do not from their nature evoke storms of enthusiasm. 
Potential majorities in favor of passing such measures may exist, 
and yet m the present congestion of business their passage may 
be blocked by a vested interest or a reactionary clique Minis- 
ters simply dare not nsk the loss of parliamentaiy time involved 
They dare not expend in debate the time without ivhich public 
opinion cannot be brought to realize the vital necessity of such 
reforms Furthermore the •writer declares that the discredit mto 
•which Parliament has fallen is due not to any decline in the sev- 
eral capacity of its members but to the ine-vitable decline in 
their joint capacity to deal with the needs of a growing commun- 
ity. These needs must increase. Their time, so long as they re- 
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main in one body, does not increase It is restricted by immuta- 
ble limits which have been reached long ago 

Before the Great War it was usual for Parliament to work on 
about 140 days in the yeai Fmancial, political, and procedural 
matters took up about half the tune, and on the average fourteen 
days were spent on the bills of pnvate members, leaving less 
than sixty days in a session available for Government legislation 
In the decade from 1900 to 1909 there were 388 Government bills 
passed, of which sixty were finance measures. Of the others the 
ten ranked as of principal importance took 207 days, and the 318 
remaining bills were passed in 276 days. To an American legisla- 
tor this might not seem hasty work, accustomed as we are to a 
great deal of chaff with the wheat, that is to say, much petty 
legislation, but in view of the serious nature of most of the bills 
enacted by Parliament, it is not surpiismg that Englislimen view 
the situation with alarm 

To us the extent to which the recommendations of President 
or Governor are ignored, gives no great anxiety, but an English- 
man views otherwise the failure of the Ministry to accomplish 
its work. The mention of a bill in the Speech from the Throne is 
taken as strong prima facte evidence that the responsible Execu- 
tive in office considers it necessary to the public welfare. Yet of 
the 115 measures mentioned m the Speech in the course of the 
decade from 1900 to 1909, not more than half were passed in the 
same session, and more than a quarter ivcre never introduced 
at all With the situation everjwvhere the same, who can doubt 
that the fault is not with men but with methods’ 

The ratio between the number of bills introduced m any legis- 
lative body and of the laws enacted gives in itself no occasion for 
praise or blame So many factors enter that sound inference is 
impossible, but the figures show at any rate that the Legislatures 
do winnow The 24,348 bills mtroduced in Massachusetts in 
the decade 1905-14 resulted m the enactment of 7988 acts and 
resolves — almost exactly one third In New York the ratio is 
about the same, and probably is not far from that in most of the 
States. In Congress ivith 76,889 bills introduced in the Houses 
of the five terms from 1925 to 1934, there were passed 4018 pub- 
lic bills and 1394 pnvate bills — a total of 6488 — on the face of 
it between eight and nine per cent of the bills mtroduced, a per- 
centage, however, that does not take into account the number 
of pension bills consolidated into omnibus bills. 
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It must not be concluded from these fagurcs that Congress is 
more discriminating or conservative than the Legislatures The 
amount of work left undone is a factor not to be overlooked. 
The House of the 73rd Congress adjourned in 1934 with 713 bills 
pending out of 1928 that had been reported by committees. 
The Senate committees made 1458 reports and the Senate passed 
846 bills and joint resolutions Conclusion is complicated by the 
la3nng aside of bills reported by committees, with substitution of 
h ills from the other branch. Also vetoes must be taken into ac- 
count, and the few bills that after passage by one branch are 
rejected by the other It is probably fair to say that Congress 
adjourned leaving undone a quarter of its work as measured by 
numbers, though of course not m importance, for virtually all 
the big bills were enacted However, any measure that has mn 
the gauntlet of a committee ought to have at least the chance 
of a vote on the floor. The only excuse is that Congress like most 
of the Legislatures has far more work than can be handled under 
present methods of procedure. The failure to do it is not the 
least of the causes why our legislative bodies arc for the most 
part in disrepute 

From the beginning up to and including the 73rd Congress 
(1933-34) there had been enacted 56,428 bills and resolutions 
The hbrary of Congress Index to Federal and State Legislation 
for the biennium 1931-32 shows 21,999 acts and resolutions re- 
quiring a volume of 1095 pages merely to describe Such figures 
distress many a writer of editonals and essays They result in 
such scare-heads as “Perfect Law-Abiding American Citizen 
Must Observe 2,000,000 Statutes ” ‘ Let the man w'ho w^oriies 
over such a fate, dissect and take heart First he will find that a 
very large number of these were private law's, their ends accom- 
plished long ago, or law's appropnatmg money, 'all of it now 
spent, save for the authorizations of the last year or two. Many 
of the public laws arc dead but unbuned. Ninety-five per cent 
or so were State enactments, and as no man has a legal residence 
m more than one State at the same time, only about one m 
twenty w'lll touch him unless he chances to be traveling or to 
have property in another State than his ow'n Of 495 acts and 
resolves that in 1930 passed the General Court of Massachusetts, 
205 related to matters of local government — cities, tow'ns, 
counties, and particular districts — reducing by perhaps a third 

1 New York Herald Tribune, September 12, 192G 
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more the likelihood of personal contact Taking out also the 
measures classified as administrative and private, there re- 
mained 116 that could be viewed as applying to the pubhc at 
large, and most of these no citizen would ever know anything 
about or be called upon to obey ^ 

Some laws correct typogi aphical or other minor errors Others 
validate acts of officials Others repeal. Others amend adminis- 
trative statutes m matters of mechamcal detail Richard J. 
Lyons, Illinois legislator, thought that of the 492 bills that be- 
came law m the 1931 regular session, only forty-three were really 
new laws ® It has been estimated that each Congress enacts only 
about twenty really new laws in each of its two-ycai terms 
Comparisons between the volume of American lawmaking and 
that of other lands are made next to worthless in and of them- 
selves by the fact that we put into the form of statutes a vast 
amount of rules that elsewhere are dealt with by what may be 
described as either executive regulations or administrative ordi- 
nances Whether we are actually more prolific m point of genu- 
ine law, is uncertain The fact is that all over the world the same 
phenomenon appeals An index of the legislation of the British 
Dominions from 1897 to 1907, giving the briefest of headings, 
filled four great volumes. Our American achievement of more 
than ten thousand statutes a year is probably but a tithe of the 
world’s total To this must be added the enormous mass of 
]udge-made law, for the courts are just as busy as the Legisla- 
tures 


Objections to Change 

It was a custom of the Locrians that he who proposed a new 
law, should stand with a halter round his neck, to be instantly 
tightened if the pubhc assembly, on hearing his reasons, did not 
then and there adopt his proposition. 

Thus the Locnans found a vray to check a propensity obnox- 
ious to all mankind in the remote past, and to the greater part 
of mankind to-day — the propensity to change the laws As 
Proudhon puts it, the mass is by nature unfruitful, passive, and 
refractory to innovation Marne tells us that the enthusiasm for 
change is known to but a small part of mankmd, and to that 

^ Harvard Law Review, Apnl, 1030 
® State Govemment, January, 1932 
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part has been known but for a short period during a history of 
incalculable length ^ 

The birth of dcmociacies and republics did not at once alter 
the situation There was very httle of really new law made either 
in Athens or in Rome From Saint Paul we have gained the 
impression that the people of Athens were always wanting some 
new thing, but if that extended to laws, it was against the coun- 
sel of then wisest Solon was of the belief that only those laws 
which had been sanctioned and established by long usage, and 
under which the citizens had been born and educated, ivere likely 
to be religiously observed From this conviction he derived the 
principle that it was better to retain old laws, even though in 
some respects objectionable, than to be always eagci to change 
them for new ones, though possibly superior Aristotle in “The 
Politics” held to the same belief, declaimg the habit of lightly 
changing the laws to be an evil When the advantage is small, 
some errors both of law-givers and rulers would better be left, 
the citizen will not gam so much by the change as he will lose by 
the habit of disobedience. 

In spite of these precepts of the sage, venturesome men have 
not faded to grasp the chance for mnovation piescntod by the 
foims of popular government When our Nation as in the shap- 
ing, already there had been enough of this to lead James Mad- 
ison to declare, in Number lOof “The Federalist”. “The insta- 
bility, injustice, and confusion introduced into the pubhc coun- 
cils, have, in truth, been the mortal disease under which popular 
governments have everywhere xierished, as they continue to be 
the favorite and fruitful topics from which the adversanes to 
libeity derive their most specious declamations ” And he further 
testified: “Complaints are everywhere heard from our most 
considerate and virtuous citizens, equally the friends of public 
and private faith, and of pubhc and personal hberty, that our 
governments are too unstable ” 

From the language it might be inferred that he had in mind 
changes in leadership rather than in laws, and perhaps what we 
commonly think of as politics was uppermost m his thought, but 
we now know that at least one of the complaints he had received, 
from the type of man he described, was aimed directly at the 
changes in laws, for Thomas Jefferson had written to him, De- 
cember 20, 1787. “The instability of our laws is really an im- 

* Popular Government, 13j 
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mense evil I think it ivould be well to provide in our Constitu- 
tions that there shall always be a twelvemonth between the en- 
grossing a bill and passing it, that it should then be offered to its 
passage without changing a word, and that if circumstances 
should be thought to require speedier passage, it should take 
two thirds of both Houses, instead of a bare majority.” ^ 

De TocqueviUc quoted this nearly half a century later when 
he found no one in the United States denying the instability of 
the laws or contending it was not a great evil He declared 
America to be that country in all the world where the laws 
lasted the shortest time IIis explanation was that while the 
mutability of the laws is an evil inherent in democratic govern- 
ment, because it is natural to democracies to raise men to power 
in very rapid succession, the evil is more or less sensible m pro- 
portion to the authoiity and the means of action which the 
Legislature possesses, and that as in America the authority exer- 
cised by the legislative bodies was supreme and nothing pre- 
vented them from accomplishmg then wishes with celerity and 
with irresistible powei, the circumstances that contiibute most 
powerfully to democratic instability, were here in full operation 

It cannot be gainsaid that at any rate some parts of the coun- 
try furnislied ample warrant for such strictures For example. 
Governor Thomas Ford tells us that after the organization of the 
State government of Illinois until the revision of the code of 
statute law m 1827, all the standaid laws ncre regularly changed 
every ti\o years, to suit the taste and whim of each new Legisla- 
ture. “For a long time the rage for amending and alteimg was 
so great, that it was said to be a good thing that the Holy Scrip- 
tures did not have to come before the Legislature , for that body 
would be certain to alter and amend them, so that no one could 
tell what ivas or was not the word of God, any more than could 
be told what was or was not the law of the State A session of 
the Legislature w as like a great fire m the boundless prames of 
the State, it consumed everything And again, it was like the 
genial breath of spring, making all things new' ” ^ 

Even m so old and conservative a Commonwealth as that of 
Massachusetts, men thought they had ground for bitter com- 
plaint Said Samuel French of Berkley m the Convention of 
1853: “When I came here, I w'as in great hopes that we should 
amend our Constitution in such a manner as to elect our gov- 

■ JefTerson's U orks, ii, 333 - Uislory of Illinois, 31, 32 
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emor tnennially, and that the Legislature would be elected m 
the same manner I thought that by doing that, we should give 
the ink on the paper where our laws are written, sufficient time 
to dry, so that the judges and lawyers could understand them; 
for as it is now, a lawyer would have to spend his W'hole time, 
and could not have much respite, if he undertakes to keep the 
run of our legislation, and all the changes that are made in the 
law.” 1 

In the records of that Convention I find a typical arraignment 
of the evil, admirably disclosing the viewpoint of the most 
numerous and severe critics of the legislative product — the 
lawyers It was Judge Charles Allen, an eminent jurist, who 
said; “The evil is to be found m the amount not only of unneces- 
saiy business which is transacted, but in the transaction of 
much that is absolutely pernicious We talk of standing laws to 
regulate the conduct of men m Massachusetts. We have no 
standing laws. It is a misnomer Call them rules and regulations 
for the conduct of the people of the Commonwealth for the year 
1853, and you will give the laws of the Commonwealth of Massa- 
chusetts a proper name. Who behoves that the people of Massa- 
chusetts require a now code of laws to be enacted every succes- 
sive year by every successive Legislature? Sir, laws to be of 
value should be known, othera^ise they are a snare, and to be 
known, they must be abiding and permanent in their character. 
And this perpetual change ought to destroy — or will destroy, 
if it ought not — all respect for the legislation of Massachusetts 
and its laws They are not comprehended by the lawyers, by the 
courts, nor by the people . . There has not, I apprehend, been a 
single Legislature for the last eight or ten years, that has not 
made some change in the laws relating to a most important sub- 
ject, which comes right home to every man’s business, and upon 
which every man ought to have some knowledge — I mean that 
of insolvency A change is made this year upon the suggestion 
of somebody, who, perhaps, has a case m court, and some provi- 
sion of the existing law pinches him a little. A change is there- 
fore made m all kindness to accommodate that man, and to 
remedy that particular evil. The next year it is found that the 
law was better as it was before, and another change is made, and 
the old law restored ” 

Observe Judge Allen’s interesting theory of the part the courts 
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should play in the making of laws “It is much with a new law 
as it IS with a new piece of machmery,” he said, “there is a great 
deal of friction about it which, until it has been removed by use, 
lenders the motion uncertam and imperfect There is an uncer- 
tainty about our language, as I think many gentlemen in this 
body must know by sad experience, and until the laws have re- 
ceived the interpretation of the courts, which they are sure to do 
in the course of time, then, and not till then, may they bo said 
to be a rule of action. But a fresh Legislature comes, and, with 
ruthless hand, uproots the whole work of past legislation, 
changes the whole course of justice, and renders that uncertain 
which, by the decisions of the couits, and by the general practice 
and understanding of the people of the community, had become 
fixed and settled.” ‘ 

Of course it was lawyer’s law of which the Judge was thinking, 
the law that concerns private lights rather than public duties. 
It was even then the minor part of the yearly statutes, but it 
loomed largest in the judicial mind, and it is to-day the chief 
source of the abuse heaped upon legislators by Ian yers With 
their faces over turned toward the past, with their livelihood 
built on precedent, some of them deny almost the possibility of 
novelty Judge Alton B Parker said to the American Bar Asso- 
ciation in 1906 “Every man n ho has had occasion to study the 
question, even in its narrower bearings, has been forced to con- 
clude that but a small peiccntage of proposed new enactments 
involves a new principle or even a new policy. It rarely happens 
that an offence is committed for w Inch no proper punishment has 
been provided, and it is a long tune since any real question has 
arisen between men to demand legal settlement impossible under 
existing law ” 

Do not imagine, however, that such views are confined to the 
legal profession E L Godkin had said much the same thing a 
few years before Judge Parker spoke “An examination of any 
statute-book,” Godkin declared, “discloses the fact that neces- 
sary legislation is a rare thing, that the communities in our day 
seldom need a new law.” With his customary dogmatism he 
went on to aver such an examination would further disclose the 
fact that most laws are passed without duo consideration, and 
before the need of them has been made known cither by popular 
agitation or by the demands of the e.xperts. “It would not be an 

1 Debates, i, 939 
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exaggeration to say that nine tenths of our modern State legisla- 
tion will do no good, and that at least one tenth of it will do 
positive harm.” ^ 

Here you have in sharp outline the attitude of those men who 
think the world can never be much better and that most change 
must be for the worse They revere the past and dread the 
future. In this they are but true to the inherited tendency that 
has been the lot of mankind, for paradoxical though it may seem, 
all human progress has been made against human protest Even 
when the fact of progress is admitted, it is not admitted to be 
progress. As Maine puts it, nothing is more distasteful to men, 
either as individuals or masses, than the admission of their moral 
progress as a substantive reahty. This unwillingness shows 
itself, as regards individuals, in the exaggerated respect which 
IS ordinarily paid to the doubtful virtue of consistency The 
movement of the collective opmion of a whole society is too pal- 
pable to be Ignored, and is generally too visibly for the better to 
be decried, but there is the greatest disinclination to accept it 
as a primaiy phenomenon, and it is commonly explained as the 
recovery of a lost perfection — the gradual return to a state 
from which the race had lapsed.* 

Maine points out that ancient literature gives few or no hints 
of a belief that the progress of society is necessarily from worse 
to better ’ BLe says the tendency to look not to the past but to 
the future for types of perfection was brought into the world by 
Christianity. If Maine is right this may in part explain why 
those men to whom the Christian religion most appeals are apt 
to bo foremost in civic movements looking to reform of every 
kind It also may m part explain why it is that whatever the 
difficulty in reconcihng Religion and Science in other relations, 
they clearly harmonize in the field of lawmaking Rehgion ap- 
proves every change that ivill elevate moral standards or other- 
wise ameliorate the condition of humanity. That aspect of 
Science which we know as Evolution not only approves constant 
change, but demands it. The men of science tell us that change 
IS life, stagnation is death Bergson argues to the effect that 
everything which lives, changes. F H Giddmgs shows that al- 
though Spencer had earnestly protested in all his political writ- 
ings against the over-activity of parliaments, yet as a psycholo- 

* The Decline of Legislatures, July, 1897 
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gist and sociologist he had done more than any other thinker to 
enable us to understand that, since all organic cohesion is condi- 
tioned by growth, a policy of ceaseless activity is absolutely 
necessary, as a fact of social psychology, if any political co- 
operation IS to be kept up ^ 

This accords with the facts of the life about us. The condi- 
tions that produce a statute have begun changing before it is 
enacted. Our day watches a rapidity of change far, far greater 
than any the world has ever before seen. There is no phase of 
social activity, almost no phase of human knowledge, where the 
last hundred years have brought no revolution Take that field 
of thought in W'hich human instmcts most combat change — the 
field of theology — and contrast the beliefs of a hundred years 
ago with those of to-day concerning the nature of eternal pun- 
ishment, the verbal inspiration of the Old Testament, the history 
of the creation of the world. Or read the books of travel wntten 
by our visitors from abroad m the generation ending with Dick- 
ens Or ask anybody who fought in the Civil War to tell you 
about his boyhood. Or look into the scientific text-books studied 
in youth by men now grey-headed. 

Consequences of Pressure 

Two results spring from the lapidity of change, first that new 
problems are always crowding for attention, and secondly that 
the statute-books abound in obsolete provisions awaiting repeal 
Do not imagine it a condition peculiar to our own day when the 
world moves so swiftly Hclvetius records that fifty years after 
the philosophy of Aristotle was forgot, the Parliament of Pans 
revoked the punishment of death decreed to eveiy one who 
should teach any other. That the decisions of any group of men 
are likely to be equally backward is illustrated by the further 
statement of Helvetius that the faculty of medicine admitted 
the doctnne of the circulation of the blood fifty years after its 
discovery by Harvey, and that the same faculty admitted pota- 
toes to be wholesome one hundred years after they had so been 
proved by experience, and when Parliament had revoked the 
arrSt that forbade the use of the tuber - 

The truth of the matter is that Legislatures are always behind 
the times, never ahead of them Dicey gives an mgemous ex- 

* "Nature of Political Majorities,” Pol Stnence QVi vii, 131 

® On Man and His Education^ ii, 30G (Hooker transl ) 
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planation of how it is that the thought or sentiment of yesterday 
governs the legislation oi the politics of to-day He says that 
lawmaking in England is the work of men well-advanced m life; 
the politicians who guide the House of Commons, to say nothing 
of the peers who lead the House of Lords, arc few of them below 
thirty, and most of them above forty years of age They have 
formed or picked up their convictions, and, nhat is of more con- 
sequence, their prepossessions, in early manhood, which is the 
one period of life when men arc easily impressed w ith new ideas 
Hence English legislators retain the prejudices or modes of 
thinking which they acquired in their youth, and when, late in 
life, they take a share in actual legislation, they legislate m 
accordance with the doctimes iihicli neic current, either gener- 
ally or in the society to which the law-givers belonged, in the 
days of their early manhood ‘ 

The conditions that Dicey depicts arc not peculiar to England. 
We share them Nobody can have v alched an American Legis- 
lature without observing how much are the greater part of its 
elderly members out of touch with the thought of the day as 
embodied in the more serious penodicals, to say nothing of the 
recent books Few legislators and fewer statesmen can find time 
or strength for miscellaneous reading The omnivorous Theo- 
dore Roosevelt was phenomenal — the rare, very rare exception 
Most men m public life have only the inspiration drawn from 
the literature of then youth Cii cumstance conspires w ith ago to 
prevent the acquisition cf new' ideas 

Mcanw'hile the busy world is evolving new problems wnth 
every rising of the sun New evils call for new' cures That was a 
■wise thing the General Court of Massachusetts Bay put into the 
preface of the revision of the laws pubhshed in 1660, referring 
to the codification of 1649 “The former Epistle tells you there 
would be need of alterations and additions, and experience doth 
wntness the same, for while men either through ignorance or 
enmity, deny or oppose principles and actions of Righteousness, 
the preservation of humane Society will necessitate the enacting 
of new Lawes, or alteration of old, to fit the remedy to the dis- 
ease, So it hath been in former ages, ex mdhs monbus bonae 
legis.” 

The novelty of the evils makes the cures necessarily experi- 
mental. There must be many trials before complete remedy is 

^ Law and Opinion in England, 34 
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found Furthermore, the ever-changing conditions make the 
cure a temporary expedient Even the ultra-conservative Buckle 
recognized this, although it is doubtful if such was his intention 
when he set forth certain lessons of history “that ought to mod- 
erate the presumption of legislators, and teach them that their 
best measures are but temporary expedients, which it will be the 
business of a later and riper age to efface.” ^ He thought the 
only safe course for the legislator is to look upon his craft as 
consisting m the adaptation of temporary contnvances to tem- 
porary emcigencies In his belief the legislator ought clearly to 
understand that it is not within his function to anticipate the 
march of affairs and provide for distant contingencies. 

If legislation is an experimental science, it must be gradual 
and consecutive, proceeding step by step. Surely m this respect 
the lawyers ought not to complain if the steps arc many That 
has been precisely the way with the judge-made law Its huge 
mass IS the result of ever-broadening precedent So it is and 
ought to be w'lth statute law'. An act is passed, usually a special 
or private law, to meet some particular and more or less excep- 
tional condition Thus the germ of a piinciple is recognized. 
The principle spreads as the need for its application grows. 
Found beneficial in one diiection, its use m some other direction 
suggests itself Sooner oi later a general law results 

This not only explains but also in some measure justifies what 
is often spoken of with an air of blame, as piecemeal legislation. 
Dicey calls it hand-to-mouth legislation, and says it is the in- 
veterate preference of Englishmen - In his treatment of it there 
IS a shade of inconsistency, for on one page he says its causes are 
indolence and ignorance rather than any desire for scientific 
experiment, and on another he lays it to the habitual conserva- 
tism to be found even among ardent reformers when leaders of 
Enghslimen, and to the customs of their parliamentary govern- 
ment hly own observation of legislators inclines me to think 
that timidity, rather than indolence or ignorance, creates m part 
the mental attitude, but that often coupled with it is an instinc- 
tive preference for experimental progress. Dicey thinks Parlia- 
ment favors gradual legislation from failure to perceive that a 
law which produces at the moment a very hmited effect may in- 
volve the recognition of a principle of unlimited appheation. 

' Hist of Civilization in Englavd, Am ed 1865, i, 361 
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Yet it may be doubted whether m this respect Parhament differs 
greatly from American legislative bodies, where in debate it is 
certainly no raie thing to hear an opponent depict the extreme 
to which a new principle may be earned. In fact, that is a favor- 
ite way of attack. The answer usually is that no great harm can 
come from a limited trial 

As a result, no Legislature ever looks on anything as settled, 
finished, complete My observation talhes here with that of 
Judge Lowell, who found the existing law always to be a tempo- 
rary compromise — a short step to be followed as soon as possi- 
ble by another ‘ In this he saw two evils, it keeps the community 
in constant unrest, and, as each fragment of legislation takes 
nearly as much time as the passage of a compromise measure 
should take, sessions are lengthened to a maximum and con- 
structive legislation is reduced to a minimum He says there is 
veiy httle hope that any comprehensive system can be estab- 
hshed except by a long process of attrition, which must consume 
an mcalculable amount of legislative tune. That these are evils, 
I should on the whole agree, but it is fau” to say that they are m 
part balanced by advantages. The process ensures the pro- 
tracted study necessary for perfection, and it secures a degree 
of public knowledge, sympathy, and approval that would not 
otherwise be attained and that helps to make the application of 
the law a success Yet no othei aspect of legislative life so dis- 
heartens an earnest man of constmctive habit, ambitious to 
serve his fellows It taxes patience to the utmost and calls for 
the extreme of perseverance On the other hand, it makes ulti- 
mate success all the more precious. 

On the rare occasions when some cnsis or other exceptional 
condition permits a comprehensive enactment, need for its al- 
teration begins to appear as soon as it is put in force, for the 
reason that to anticipate all the bearings and impacts of a new 
law, IS beyond the power of the human mind The new law runs 
afoul of wholly unexpected contingencies It works injustices 
that can and should be rectified This means another statute 
and then another and so on until perfection is approached or the 
law becomes obsolete Furthermore, such are the conditions of 
legislative work that technical excellence at the start is alto- 
gether unlikely The lack of tune to do the work properly, the 
frequent lack of technical assistance for lawmakers alm ost 
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wlioUy without technical training, the necessity for compromises 
in matter of detail — these arc among the reasons why the origi- 
nal technique of the statutes is imperfect 

In this theie is no ground for mdividual blame. The fault is 
inherent in democratic institutions That our representatives 
may mirror society, we accept certain inconveniences As a 
result we entrust our lawmaking to all sorts and conditions of 
men, farmers, tradesmen, manufacturers, wage-earners, lawyers 
good, bad and indifferent, and we ask them to grapple with 
problems ever becoming moie complex, often far beyond the 
capacity of the ordinary member, sometimes beyond the capac- 
ity of the ablest member Gmdgingly and to but small clegiee do 
we call in expert help For the sake of getting agreement, we 
make compromise and conciliation the very essence of the W'oik, 
and these are in themselves inconsistent with perfection. 

Another reason for change is to be found in the difhculties due 
to the limitations of language. What the lawmaker says, may 
not mean to others what it meant to him. Do not for a moment 
suppose this necessarily implies either ignorance or carelessness. 
Although uncertainty may have resulted from either of those 
defects, yet neither may have played a part Skillful men writ- 
ing with the utmost care documents of various kinds are con- 
stantly perplexing the courts with the issues that result, and no 
small part of the work of a judge is to interpret and construe. 
Many a change in the statutes is made necessary by the effect of 
judicial interpretation For this it is no more fair to blame the 
Legislatures than the courts As Judge Baldwin has observed, 
when reason is set to W'Oik upon the solution of a problem grow- 
ing out of the affairs of daily life, it often happens that two 
minds will pursue different paths and perhaps come to different 
results Not infrequently neither result can fairly be pronounced 
untenable An English judge has said that nine tenths of the 
cases which had ever gone to judgment in the highest courts of 
England might have been decided the other way without any 
violence to the principles of the common law'^ ' 

A Massachusetts Governor, David I Walsh, vetoing a liquor 
transportation bill, quoted the Attorney General of the State as 
advising him that although a certain construction of it was 
hardly probable, yet the question was one on which the minds 
of men might fairly reach different conclusions, and he could not 

' The American Juditiary^ 54 
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predict with confidence that his view would be taken by the 
Supreme Court. The number of statutes that actually do re- 
quire judicial exposition, explains at least one class of amenda- 
tory statutes. 

Still another variety of change is that by way of what might 
be ealled laiiunaking on the descending or contracting scale 
This is the leverse of the noimal proeess whereunder law expands 
from the .specific to the general Occasionally a law will be made 
too broad, taking in, as it proves, many things that ought not 
to be within its scope Then it has to be nairov od. Perhaps it 
needlessly creates a borderland of doubt, making rights and 
duties uncertain As this is disclosed by experience, hmits must 
be more sharply defined 

Governor Warren T McCray, speaking of the 194 laws en- 
acted in the recent session of the Indiana Legislature, said that 
of the ninety oi more of a general nature, fuUy three fourths 
were designed to ccircct existing laws that had in some minor 
particular proved defective in their operation ^ Possibly this 
ratio would not be found to be an average, but unquestionably 
adjustments of administrative machinery account for a material 
part of the volume of lawmaking by the State Legislatures 
That, however, is not true of the work of Congress Indeed, one 
of the serious criticisms to be made of the national legislature is 
that it refuses to lefomi its procedure so that there may be tune 
to keep up to date the laws controlling administration 

Both Congress and the Legislatures are neglectful and remiss 
in not repealing moribund and dead laws They clog the statute 
books Retention does no great harm, but they aie a nuisance 
it does little good to endure When there are general revisions 
of the body of statutes, it would be easy to prune, but for the 
most part the Legislatures and Congress are unwilling to give 
any amending authority to the committees that do the real 
work and will not give of their own time to cutting out the dead 
wood One remedy, proposed by John Locke and afterward 
advocated by Thomas Jefferson, would be a time limit put into 
statues when enacted This would abrogate them after say 
twenty years unless then re-enacted * Perhaps Legislatures and 
Congress could be kept from re-enacting m bloc at every session 
the expinng laws 

* Illinois Journal of Commerce, August, 1923 

* See Legislative Procedure, Robert Luce, 600-93. 
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It IS not true that the volume of laws changing social relations 
is large. On the contrary the rights, privileges, and duties of 
citizens in point of principle are little changed from year to 
year. For example, of 767 laws enacted by the Illinois Legisla- 
ture in two sessions (1917, 1919) only 31, about four per cent, 
related to purely private rights, the other 96 per cent relating to 
State and local administrative matters and to appropriations. 
Professor John Dickinson analyzed the statutory output of the 
Pennsylvania Legislature of 1929 ^ He found that it filled a 
volume of more than 1800 pages, with a total of 601 acts, 362 of 
which related to the organization and conduct of the govern- 
ment of the Commonwealth and had practically no bearmg on 
the activities and interests of private individuals Also there 
were thirty tax statutes Professor Dickinson roughly de- 
senbed about half the remainder as regulatory, and the rest as 
amendatory of the basic corpus of general law. He found the 
vast majonty of the regulatory statutes to be amendments and, 
for the most part, comparatively brief amendments of existing 
regulatory legislation, involving a shght modification of existmg 
requirements rather than an addition of new requirements, and 
as to the rest his conclusion was that the corpus of private law 
as a whole, the corpus of law which governs the great mass of 
commonplace everyday dealmgs of the business world, is only 
slightly affected by the output of even a legislative session so 
prolific in the total number of its enactments as that of the 
Pennsylvania Legislature of 1929. 

‘ "Legislation and the Effectiveness of Law,” Am Bar Asm Journal, October, 
1931 



CHAPTER XXrV 

MODERN TENDENCIES 

“The Wealth of Nations,” published in the yearof the Ameri- 
can Dcclaiation of Independence, expounded a system of politi- 
cal philosophy that markedly influenced the laninaking of all 
English-speaking peoples for a century or more. Smith’s doc- 
trine, elaborated and preached by Bentham, Austin, James Mill, 
Malthus, Ricardo, Grote, and John Stuart Mill, came to be 
part of the education of everj' English and American youth who 
included political economy m his studies, and workmg power- 
fully through colleges and universities, moulded public thought. 
Although primarily applied to questions of economics, ulti- 
mately it was carried to the core of political science, and must 
be reckoned with accordingly 

Smith held that every system which tries, either, by extra- 
ordinary encouragements, to draw toward a particular species of 
industry a greater share of the capital of society than would 
naturally go to it, or, by extraordinary restraints, to force from 
a particular species of industiy some share of the capital that 
would otherwise be employed m it, is m reality subvemve of the 
great purpose it means to promote Instead of accelerating, it 
retards the progress of society toward real ivealth and greatness. 
Upon taking away all systems of preference or restraint, the 
obvious and simple system of natural liberty establishes itself 
of its own accord Every man, so long as he does not violate the 
laws of justice, is left perfectly free to pursue his own way, and 
to bring both his industry and capital into competition with the 
industry and capital of any other man, or any order of men. 
The sovereign is completely discharged from a duty, in attempt- 
ing to perform which he must always bo exposed to innumerable 
delusions, and for the proper performance of which no human 
wisdom or know ledge could ever suffice — the duty of superin- 
tending the industry of private people, and of directing it toward 
the employments most suitable to the interests of society. 

Bentham, expanding this to cover all social relations, con- 
cluded that if every man, acting correctly for his own interest, 
obtained the maximum of obtainable happiness, mankind would 
reach the millennium of accessible bliss, and tlie end of morality 
— the general happiness — would be accomplished. The mter- 
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est of the community, he believed, is the sum of the several in- 
terests composing the community Ricardo and the others who 
developed what in time came to be known as the Manchester 
school, accepted the logical deduction that the competitive 
forces uncontrolled are wholly equal to regulating satisfactorily 
the entire social process No Enghsh phrase seeming to describe 
this doctrine adequately, the idiomatic “laissez faire” was im- 
ported from France ‘ ‘ Let alone ” is the nearest to it in English. 

The theory is that if the government does not interfere with 
the individual citizen, he wiE work out his own salvation to the 
common good Economic ills inll cure themselves Men are not 
to be responsible to or for each other The less law the better, 
and that government is best which governs least The ideal 
would be absolute non-interference with men in the pursuit of 
gain. The chiel purpose of the State would be to protect men in 
their possessions As Buckle put it m his “History of Civiliza- 
tion in England,” ^ “to mamtam order, to prevent the strong 
from oppressing the weak, and to adopt certain precautions re- 
specting the public health, are the only services which any gov- 
ernment can render to the interests of civilization ” Even this 
went farther than the slight concessions made to the State by 
such individualists as Herbert Spencer, who held that every man 
should be free to do what he will, provided he does not infringe 
the equal freedom of any other man From this it is no great 
step to the position of the philosophical Anarchists, who would 
dispense with laws altogether 

History was ransacked to show the harm wrought by author- 
ity It was recalled that Tacitus had said. “When the State is 
most corrupt, then the laws are most multiplied ” Harrington, 
quoting this in his “Oceana,” had pointed out that Solon made 
few, Lycurgus fewer laws, and that Rome by the testimony of 
Cicero was best governed under those of the Twelve Tables. 
“You will be told,” said Hamngton, “that where the laws be 
few, they leave much to arbitrary power; but where they be 
many, they leave more, the laws in this case, according to Justin- 
ian and the best lawyers, being as litigious as the suitors” 
Buckle declared the historian was bound to bring against every 
government that had hitherto existed, the accusation that it had 
overstepped its proper functions and at each step had done in- 
calculable harm He believed that as knowledge was becoming 

’ I, 203, Am ed , 1S65 
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more diffused and as an increasing experience was enabling each 
successive generation better to understand the complicated rela- 
tions of life, just in the same proportion were men insisting upon 
the repeal of those protective laws the enactment of w'hich was 
deemed by politicians to be the greatest triumph of political 
foresight Recurring to the subject he aven’cd (ii, 157) that 
whenever politicians attempt gieat good, they invariably inflict 
great harm Overaction on one side produces reaction on the 
other, and the balance of the fabric is disturbed. By the shock 
of conflicting interests the scheme of life is made insecure New 
animosities are kindled, old ammoaties are embittered, and the 
natural jar and discordance are aggravated, simply because the 
rulers of mankind cannot be brought to understand that in deal- 
ing with a great country they have to do with an organization so 
subtle, so extremely complex, and withal so obscure, as to make 
it highly probable that whatever they altci in it, they m ill alter 
wrongly, and that while their efifoits to protect or to strengthen 
its particular parts are extremely hazaidous, it does undoubt- 
edly possess within itself a capacity of repainng its injuiics, and 
that to bring such capacity into play, theie is merely reiiuired 
that time and freedom which the mterference of powerful men 
too often prevents it from enjoying 
On the Continent similar ideas came to the surface Typical 
were the views of William von Humboldt, the great philologist, 
who influenced political thought by a nork he wrote as a young 
man, at the time of the French Revolution, though it was not 
published until 1851 His leadmg principle was that the highest 
aim of every man is the most extensive and symmetrical cultiva- 
tion of his powers in their individual peculiarities, and that to 
attain this end freedom of action as well as diversity of situation 
is necessary He drew the conclusion that the State must ab- 
stain from all care for the positive ivclfare of the citizens, and 
take no step for their security against each other and against 
exteinal enemies beyond what is necessary Furtheimore the 
State ought to abstain entirely from all efforts, diiect or indirect, 
to act upon the character and morals of the nation, except so far 
as this IS the unavoidable consequence of its otherwise absolutely 
necessary measures, and that everything promotive of such 
action, particularly all especial oversight of education and re- 
hgious mstitutions, laws against luxury and the hke, are en- 
tirely outside the limits of its efficiency. 
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In Germany such views made little headway against paternal- 
ism, the system that sees in the State a provident father. On the 
other hand m England and America the laissez-faire doctrine 
found a fruitful field It is natural that individuals, and espe- 
cially classes, should incline to those political doctrines that 
bring them benefit However generous and patriotic men may 
mean to bo and indeed may think themselves, self-interest un- 
consciously warps their judgments and shapes their prejudices. 
In Germany the Hohenzollcms and their advisers felt that a 
paternalistic State alone could weld the petty principalities into 
a powerful nation, bringing wealth and gratifying ambition. 
Accident turned English faces in the opposite direction. The 
rise of Puritanism, the groirth of a strong middle class, the folhes 
of the Stuarts, the chance that made the first two Georges stupid 
men with little knowledge of the language spoken by the land 
they nominally governed, the opportunities for groat gain 
brought to adventurous spirits by the e.x'ploitation of the East 
and West Indies and the development of the Amencan colonics 
— these and other influences turned the dominant of England 
into muividuahsts, for that meant personal advantage The 
restraint on mdmdual activity, manifested in various petty 
ways during the Middle Ages, gave place m the eighteenth cen- 
tury to a hberal toleration and in the nineteenth to a whole- 
hearted acceptance of the theories of the Manchestei school. 

In America the conditions ivere even more favoiable to the 
individual. Colonial life inevitably bred independence, both 
political and personal, for men liad to be self-reliant m order to 
exist At the outset of couisc thcie had to be much of novel 
lawmaking, for the situation was novel. It is not suipiising to 
find the Fundamental Orders of Connecticut (1638-39) saying 
the inhabitants were to be summoned “to meet and assemble 
themselves togather to elect and chuse certain deputyes to bo 
att the Generali Courtc than following to agitate the afayres of 
the commonwealth ” These affairs had to bo agitated, and they 
were men of temper to do it John Winthrop m his “Arbitrary 
Government Described” (1644) boasted of Massachusetts Bay: 
“ E ngl an d is a State of long standing, yet wo have had more 
positive & more holesome Lawes enacted in our shorte tyme, than 
they had in many hundred ycarcs ” * 

By the context, hov ever, it is clear he had in mind criminal 

^ Life and Letters of John Winthrop, ii, 446 
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laws and penalties There was no groat amount of constructive 
legislation of other sorts anywhere in America until long after 
the Revolution The circumstances of revolt tended to empha- 
size the love of personal liberty, and although for a few years 
after the Constitution made us a nation, the national govern- 
ment was controlled by the Federalists, the men who believed 
m centralized authority, they were speedily overthrown by those 
who came to bo known as Democrats The party foimed by 
Jefferson and intrenched by Jackson made individualism the 
corner-stone of its faith, and for a centuiy fought its battles on 
such issues as States’ Rights, home rule, peisonal liberty, free- 
trade, non-mterference The history of politics furnishes few 
more singular and striking episodes than that of the rcvcisal of 
this position at the end of the century 

Almost coincident therewith was the downfall of the laissez- 
faire school in England To be sure, m that particular applica- 
tion of its theories known as Free Trade it seemed still to have 
vitahty, but the collectmstic legislation put through by Lloyd 
George showed that the heart had gone out of the philosophy 
preached by Smith and Bentham and Ricardo and the Mills. 
Indeed there has come to pass v hat may fairly be called pohtical 
revolution, peaceful, quiet, undramatic, gradual, yet none the 
less a subversion of governmental policy even though without 
change m the form of government itself 

This was officially recognized m a noteworthy report in 1931 
by a Committee on Finance and Industry headed by Lord Mac- 
millan and includmg m its membership men high in public life 
with others conspicuous m private stations having to do inth so- 
cial problems. Said this Report. “The most distinctive indica- 
tion of the change of outlook of the government in recent years 
has been its giowmg preoccupation, irrespective of party, with 
the management of the hfe of the people A study of the Statute 
Book will show how profoundly the conception of the function 
of a government has altered. Parliament finds itself increasingly 
engaged in the legislation which has for its conscious aim the 
regulation of the day-to-day affairs of the community, and now 
intervenes m matters formerly thought to be entirely outside its 
scope.” ^ 

In the United States the same change had been in progress for 
a generation when the severe business depression that began in 

1 Cmd. Com. 3897 of 1031, Part i, Ch. i, par. 8, pp. 4 and 5. 
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1929 led to a sudden and long jiunp in collectivism. At their 
first opportunity, in 1932, the people elected a new President 
pledged to give them a “New Deal ” It mattered not that he 
was the candidate of a political party that had its birth more 
than a century and a third before in the wish that the rights and 
privileges of the individual should be paramount A majority of 
the voters wanted change and hoped a new central government 
in Washington would help them out of their plight, regardless of 
party tradition and political theory The result was a prompt 
extension of coUectmstic practice at which Thomas deifereon 
and his followers would have stood aghast Invasion of personal 
liberties, transfer of duties from the States to the nation, gov- 
ernmental financing of joint activities — the three great avenues 
toward centralized control, with autocracy just beyond — these 
were crowded with marching throngs that inside of two years 
added a hundred thousand or so to the names on the Pedeial 
payrolls. 

Stimulated by abnormal conditions, this was, how^ever, in na- 
tural sequence to previous steps toward collectivism. How in 
both England and the United States had this come about? 

Unrestrained competition had overreached itself On the one 
hand it bred private fortunes so huge as to be a menace, on the 
other hand it bred a povcity-stnckcn working class teeming 
with miseries, hlen began to ask each other if competition un- 
mitigated by the interference of government did not too much 
help the strong, too much oppress the w eak h'light not Society, 
through its organization, the State, wisely correct the situation^ 
What, indeed, was the real function of the Stated Locke had 
said that the end of government is the good of mankind ^ Ed- 
mund Buikc had repeatedly so argued. “I w^as persuaded,” he 
wrote in 1777 to the Sheriffs of Bristol, “that the government 
was a practical thing, made for the happiness of mankind, and 
not to furnish out a spectacle of uniformity to gratifj'- the 
schemes of visionary politicians ” In his “Reflections on the 
Revolution in Franco” he had said' “Government is not made 
m view of natural rights, which may and do exist in total inde- 
pendence of it. Government is a contiivance of human wisdom 
to provide for human wants.” And again, in the same essay: 
“Society is a partnership in all science, a partnerahip m all art, a 
partnership in eveiy virtue and in all perfection. As the ends of 

^ 0/ Civil Governmciiif Book ii, 229. 
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such a partnership cannot be obtained in many generations, it 
becomes a partnership not only between those who are living, 
but between those who are living and those who are dead, and 
those who are to be born ” 

The revival of these sentiments came to win the approval of 
serious men as they studied the facts and needs of society Some 
concluded that no arbitrary bounds can be set to the field of 
lawmaking “The sphere of the State,” declared President 
Woolsey, “may reach as far as the nature and needs of the man 
and of men reach ” ‘ SirJ R. Seeley took a like view “I treat 
government not as a conscious contrivance,” he says, “but as a 
half-mstinctive product of the effort which human beings make 
to ward off from themselves certain evils to which they are ex- 
posed If then you ask, How much government ought we to 
have? the only answer I can give will be, You not only ought to 
have but you infaUibly will have as much government as is 
necessary for this purpose.” ^ Professor J Q Dcaley thinks 
along the same lines. “Protection,” he avers, “is not only de- 
fense against positive aggression of a hostile foe, but denotes 
also a parent-like care which shields against every possibility of 
harm Not merely the securing of physical existence but also the 
fostering of mental and spiritual life is within the scope of the 
state.”'* And Professor W W. Willoughby declares' “The 
State is justified by its manifest potency as an agent for the 
progress of mankind ” ^ 

The corollary of larger scope for the State must be greater in- 
terference with the individual, and this implies denial of the 
laissez-faire doctrine. Huxley was one of the fiist thought- 
shaping men of science to see the new light “The higher the 
state of civilization,” he concluded, “the more completely do the 
actions of one member of the social body influence all the rest, 
and the less possible it is for any one man to do a wrong without 
interfering more or less with the freedom of all his fellow-citizens. 
So that oven upon the narrowest view of the functions of the 
State it must be admitted to have wider powers than the advo- 
cates of the police theory are disposed to admit ” ® Of recent 
writers who have carried out this thought, two may serve to 
illustrate. Professor Willoughby says: “With the social hfe of 

» Political Science, i, 216. a Introduction to Political Science, 129. 

a The Decdopment of the Stale, 60 * The Nature of the Stale, 112. 

** CrUiguea and Addreasea, 11. 
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men, antagonism between their respective interests and spheres 
of activity IS an absolute necessity Complete freedom of every 
one to do as he likes is, therefore, out of the question The only 
question is, whether these conflicts shall be settled by the par- 
ticular strength given by Nature to each individual, or whether 
the compulsion shall be supplied by a general authority created 
by a union of strengths ” * And Professor George L Scheiger 
says “None of the so-caUed Rights of Man are absolute rights 
Pubhc expediency may and does demand their restriction The 
good of the State must ever go before that of the individual 
The State alone can determine what rights its members shall 
enjoy It knows them not as men, but as citizens It cannot 
allow its citizens to appeal to inalienable natural rights, for in 
tliat case the individual, not the State, would be recognized as 
sovereign “ ^ 

Nevertheless, for one, I hold to the opinion that individual 
nghts and liberties should 3rield only to evident, ovcrwhcbnmg 
need. I agree w ith the Macmillan Report that has been cited, 
when it says “It is of vital importance that the new policy, 
while truly promoting libeity by securing better conditions of 
life for the people of this country, should not, in its zeal for inter- 
ference, depiive them of their initiative and independence which 
are the nation’s most valuable assets.” 

Let us examine more closely the recent legislative aspects of 
what the Macmillan Report described as the age-long conflict 
between liberty and government 

Welfare and Utility Laws 

A century ago men talked chiefly of nghts. To-day they talk 
chiefly of duties, A century ago government was looked on 
chiefly as an enemy, necessaidy bad — the less of it the better; 
to-day government is looked on chiefly as a fnend, potentially 
good — to be used as much as possible. 

The transition from one viewpoint to the other has been 
marked by that groat increase in the activity of lawmaking bod- 
ies which IS so much reprehended This activity has taken two 
forms, which I shall try to discnminate by descnbmg as welfare 
laws and utility law's, for the w^ant of more accurate terms. By 
welfare laws I mean those that with a view to the common 

^ The Nature of ike Stale, 100 

* The Evolution of Modem Liberty^ 7 
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welfare affect the relations between citizens By utility laws I 
mean those that provide utilities for common enjoyment 

Welfare laws were born of the great social changes that fol- 
lowed the upheavals due to the American and French Revolu- 
tions, the Napoleonic wars, the factory system, the growth of 
cities, scientific discoveries, and the opportunities brought to 
democracy by the American Constitutions and the English Re- 
form Act of 1832 One line of development was distinctly ethical, 
talcing shape m the movements for abolishing slavery, suppress- 
ing the liquor traffic, securing to women equal rights with men, 
protecting children, alleviating the conditions of labor, restrain- 
ing monopoly, and in general using the common power to control 
the strong and help the weak Another line of development was 
more matenal, including in its scope the laws meant primarily 
to increase the joint power and common wealth of the country 
Here the conspicuous illustration is the protective tariff So far, 
indeed, have we gone in this direction that we find one of the 
leading men of affairs in the United States, James B Duke, long 
President of the American Tobacco Company, beginning a 
magazine aiticle on “Pohtics and Piospority ” by saying “While 
business prosperity is not the chief concern of individuals, the 
bringmg about and maintenance of conditions essential to busi- 
ness prosperity is the chief concern of modem governments " ‘ 
This dictum -would be strongly disputed in some quarters, but 
it is at any rate significant 

Welfare laws have occasioned far the greater amount of politi- 
cal controversy, yet their volume has been far less than that of 
the utility laws of our time Failure to appreciate this has been 
the chief crime of the critics Looking only at the size of the 
statute books, they have jumped at the conclusion that changes 
in substantive law are numerous and that there is constant inter- 
ference -with the accustomed relations between men The fact is 
that the great bulk of current statute law is not genuine law at 
all, but consists of rules and regulations for carrying on public 
business James C Carter well explained the distinction by 
pointing out that when the State commands something to be 
done, for instance, when it commands its officers to cause a 
prison, courthouse, or other pubhc building to be built, it does 
not make law in the proper sense of law It affects the conduct 
of the person it commands, but in no other sense than that m 

* North American Remew, April, 1915. 
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which the conduct of a soldier is affected by the command of his 
superior officer It is a pai Licvlar, not a general, command Mr. 
Carter pointed out that the written provisions for such matters 
are not essentially different from the minutes of ordinary corpor- 
ate bodies recording their action He thought these pubhc re- 
cords should be called public law, m contradistinction to private 
law, by which he would describe the rules relating to private con- 
duct The terminology does not seem to me altogether happy, 
for the word “ pnvate ” thus applied is hkely to confuse * Sir 
Courtenay Ilbert has suggested the phrase “lawyer’s law” to 
describe the kind of laws about which jurists are in the habit of 
speaking and writing, that is to say, the legal rules relating to 
contracts and torts, to propeity, to family relations, to succes- 
sion and inhentance, as well as the law of crimes - 

Whether it be called “private law” or “lawyer’s law,” it is the 
minor matter nowadays Ilbert testified that it is net the kind 
of law with which Parliament is chiefly concerned He says the 
bulk of the membeis are not really interested in it, and that the 
substantial business of Parliament is to keep the machinery of 
the State in working order Of the Amencan situation Carter 
went so far as to aver it to be substantially true that the whole 
vast body of legislation is confined to what he called Pubhc Law, 
and he not only declared the same to be true of the Statutes at 
Large of Great Britain, but also said we should find the same 
result if we examined the legislation of Rome in the classic era 
of jurisprudence I doubt if so extreme a statement is justified, 
at any rate regarding modem legislation, for welfare laws of 
general application and going beyond mere commands for the 
performance of specific acts, are not rare, but there can be no 
question that utility laws greatly preponderate. 

Utility laws spring from recognition by civilized men of the 
fact that there arc many desirable things which they can achieve 
by joint action, that they could not achieve at all or could not so 
well achieve by individual action Undoubtedly the first discov- 
ery was that the effective conduct of war and defense called for 
joint action, and so from the earliest days of recorded history 
States have maintained armies. At tunes, as it was during the 
recent Great War, the military and naval provisions, with the 
civil interferences attending, are far and away the most im- 
portant feature of legislation 

‘ Law Its Onotn^ Orowik, and Function, passim. 
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The next group of joint activities to develop was that relating 
to what we call public uoiks. The temples of antiquity, the 
glorious ornaments of Athens, the highways and harbors of the 
Roman Empire, the amphitheatres, the forums, the bndges, 
were but the precursors of the joint undertakings that to-day 
consume fai the greater pait of the public revenues and produce 
far the greater part of the statutes We have but expanded the 
scope of these activities To streets, pavements, water supply, 
sewers, light, police, fire protection — all ancient needs now 
multiplied m proportion to the growth m urban population , to 
courts of justice, to record offices, to prisons, to the macliinery 
of public finance, — we have added libraries, parks, boulevards, 
postal service, m some places irngation, communication, trans- 
portation, with a great variety of minor utilities, and most ex- 
tensive and costly of all, the education of the young In 1932 
the total expenditure for public schools m the United States w'as 
calculated to be 52,174,650,555. This was within aliout five per 
cent of the total expenditure of the Federal Government for the 
same year. Except in the New England States the free public 
school system dates back barely seventy years It may be said, 
then, that m the last two generations we have in this one par- 
ticular created a governmental function, hitherto State and local 
in its handling, that, as measured m dollars, had before the Great 
War reached a magnitude nearly equal to that of aU the national 
functions put together 

Both welfare and utility laws are increased in volume by th.c 
mere growth in population This is not markedly the case with 
private law, the lawyer’s law', w'hichis confined to general princi- 
ples that m theory at any rate might apply to all the inhabitants 
of any one country, irrespective of their number or situation 
In the case of welfare and utility laws, however, the shifting cf 
predominance that accompanies growdh, from the rural to the 
urban population, the tendency to the sub-division of labor, and 
particularly the numencal increase of occasions for making ex- 
ceptions to general rules, combme to swell the volume of legisla- 
tion Administrative law most feels the effect of increase m 
population It IS with public business as wnth private business. 
A railroad requires vastly more of rules and regulations for the 
control of its employees than a coach line required A modern 
factoiy with several thousand workmen is a far more compli- 
cated affair than the workshop of half a century ago employing 
but a few score. 
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Whatever ought to be the case theoretically, in practice it is 
certain that numbers breed laws. Therefore you may find one 
source of the growth of legislation in the fact that when the 
Union was formed, it had a population of less than four milhon, 
and now has a population of more than one hundred and twenty 
million. Now England to-day is moie populous than was Old 
England when Massachusetts Bay became a province, in 1691. 
There arc more persons m the State of New York now than there 
were in England and Wales at the opening of the nineteenth 
century The population of New York city to-day is greater 
than was the total population of the United States in 1800. 
Pennsylvania has more inhabitants than there were in all the 
United States at the time of the W'^ar of 1812 There aie more 
persons in California than thcic were in the thirteen colonies 
when they declared their independence, more between the Sier- 
ras and the Pacific than there were beta cen the Alleghenies and 
the Atlantic when the Constitution was penned Taking the 
country as a whole, its Frame of Government meets the needs 
of more than twenty-five times as many human beings as there 
were within the confines of the States by w hich it was adopted. 

Furthermore, the capital of the concern, in other words the 
aggregate wealth of the people, has grown yet faster than the 
population, ahnost incredibly faster The per capita wealth in 
this country as shown by what is reported as the true valuation 
of real and personal property, wms, in 1850, 8307 69, in 1932, it 
was estimated to be 81981. As the resources of the people have 
increased, it has been inevitable, natural, legitimate, that they 
should be willing to expend more collectively 

The figures relating to national expenditure illustrate what 
has taken place In 1810 the inhabitants of the United States 
contributed $1 17 apiece for the ordinary disbursements of their 
national government j in 1860 (before the Civil War had affected 
the cost), $2 01 , in 1910, $7 30 (Payments for premiums, princi- 
pal of public debt, and postal service paid from postal revenues, 
are deducted in getting these averages ) It will be seen that the 
per capita cost of national government did not quite double in 
the half century from 1810 to 1860, that it grew" nearly seven- 
fold in the full century In that same century the total of ordi- 
nary disbursements grew fiom $8,474,753 to $659,705,391 — 
almost eighty times as gieat at the end as at the beginning of the 
hundred years. Tins means that I'lefoie the abnoimal conditions 
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brought about by the Great War, Congress was managing a 
busmess almost eighty times as great as the business confronting 
the Congress that sat in the years just before the War of 1812 — 
apart from the postal service i\ith its revenue of $224,128,658 m 
1910 as against $551,755 in 1810 Add the postal service and the 
growth of the century was about one-hundrcd-fold. From the 
time of the outbreak of the Civil War to that of the Great War, a 
little more than half a century, the public busmess of the nation 
grew by nearly fifteen-fold. In the fiscal year 1933-34 the gen- 
eral expenditures amounted to a little more than three billion 
dollars, the emergency expenditures to a trifle more than four 
billions The States in 1932 expended about $2,505,833,000; 
counties, cities, towns, villages, and boroughs almost exactly 
twice as much. 

One effect of all this is that the character cf legislative work 
has greatly changed. The ever mcreasmg propoition of adminis- 
trative detail lessens the opportunity for considering basic poli- 
cies and abstract proposals In Congress as in Parliament this is 
particularly noticeable The new Congressman finds distress- 
ingly little occasion to study fundamental questions The big 
appropriation bills hold the center of the stage, and most of the 
other matters that get serious attention involve no question of 
pnnciple. In the State Legislatures a like situation has long pre- 
vailed. As far back as when Chailcs Francis Adams the elder 
sat in the Massachusetts General Court, nhcre he served five 
terms, he wrote “After all, the legislation of one of our States 
is a fatiguing busmess — there is a large amount of small topics 
of detail ” ^ To-day the w'ork has even less of attraction for the 
man who loves important problems of theory. 

There are those who apparently think the situation normal 
and not likely to change Thus Moorfield Storey in an address as 
President of the American Bar Association said in 1895 “Eveiy- 
where our legislatures are occupied, not with fundamental ques- 
tions of government, but with the refinements of civilization ” 
That may be granted without accepting what Mr Storey went 
on to say “The essential principles are settled, the general 
scheme is complete. It is noth the details of organization — 
with perfecting the machmery of cmc life that the American 
legislature is now occupied ” Unless the governmental changes 
concurrent in the Old World mth the end of the Great War yet 

* C F. Adams, Charles Francis Adams, 46 
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fail to find any echo in Amenca, it may very well be questioned 
whether the essential principles are settled and the general 
scheme is complete That of late, however, our legislatures have 
been occupied with perfecting the machinery of civic life, is a 
tnith their critics would do well to appreciate. 

Group Action 

Departure from traditional parhamcntaiy forms and pro- 
cesses IS in the making Most significantly it appears in Europe 
where of late nearly every countiy has in some measure recog- 
nized group interests The idea is not new Mirabeau held that 
representative power should not be based on numbers, but on 
interests Saint Simon and then Proudhon urged an economic 
parliament Bismarck took a short step in that direction by 
creating in 18S1 an advisory economic council in Prussia, to 
work alongside the Reichstag Its adoption for the empire was 
blocked through fear that it would be a dangerous rival to the 
Reichstag itself. With the spirit of innovation that followed the 
World War the idea revived It spread with remaikable speed 
and appears now to have taken root in nearly all European 
nations 

Thus far it has been almost wholly confined to the economic 
field, the concerns of production, industry, business, capital, 
labor Its organs arc commonly knoira as “national economic 
councils ” That m Germany was among the earliest and has had 
the most attention Provisionally created by a Governmental 
Older m 1920, as authorized by the new Constitution, it had 68 
representatives of agriculture and forestry, 6 of horticulture and 
fishing, 68 of industry, 44 of commerce, banking, and insurance, 
34 of transportation and pubhc works — all appointed by their 
several trade organizations, half to be employers and half em- 
oloyees, 36 of handicrafts, 30 of consumers, appointed by the 
various municipal councils and associations of the larger cities 
(except three by the Fedeial Council to represent rural com- 
munities), by associations of consumers’ societies, and by asso- 
ciations of housewives and servants, 12 experts in economic 
matters appointed by the Federal Council; and 12 likeivise ap- 
pointed by leason of peculiar fitness or special contribution to 
German economic life total, 326 Meetings of the full council 
did not prove of much value and the woik came to be done 
chiefly by committees In its first decade more than four hun- 
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dred economic and social legislative projects wcie considered. 
No great effect came m the way of direct influence upon legisla- 
tion, but much good was thought to result through the compihng 
of information and the shaping of opinion With the crisis of 
July, 1931, the Council went into eclipse ^ 

France followed Germany m this matter in 1925, but with 
variation The membership of its Council is allocated by groups 
in much the same way, but there are only 47 memhers, each 
wuth two alternates Instead of independent existence, it is at- 
tached to the department of the Council of Mmisters, thereby 
lackmg semblance of a parliament Its functions are restricted 
to infornung, advising, recommending Its chief influence has 
been through making researches that may help to shape social 
and economic policies Its lack of effect upon legislation is said 
to be counterbalanced by its effectiveness as advisor to the ad- 
ministrative departments. There is agreement in France that 
it has proved its worth and should be maintained ® 

More restneted still is the field of the “Economic Advisory 
Council” that was created in England in 1930 It was to be a 
standing body, the Prime Minister its chairman, some other 
Mmisters among its members, and the other members to be an 
unspecified number chosen by the Piime Minister by reason of 
their special knowledge and experience in economics and indus- 
try. “The Manchester Guardian” thought the creation of this 
body went far toward removing the reproach often brought 
agamst the English system of government that “there is no 
regular channel through which men with ideas and experience, 
who are not ixiliticians, can get mto contact with the Govern- 
ment of the day”; and held it to be “a step in the direction of 
more scientific handling of economic problems — a way of mak- 
ing the economist appreciate political difficulties and the politi- 
cian realize economic necessities ” It will be scon, however, that 
this went little beyond giving official status and some degree of 
organization to such conferences as Presidents Hoover and 
Roosevelt later devised in the course of the depression with 
which they battled 

Portugal, by its Constitution of February, 1933, created a 
Chamber of Corporations, “charged with reportmg and giving 

1 Lewis L. Lorwin, Advisory Economic Councils, 30 ® Ihid , 40, 42. 

Also see “ National Kconomic Councils," Monthly Loibor Review, January, 
1031. 
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an opinion in writing on all the proposals of bills which may be 
introduced in the National Assembly, before their discussion is 
begun therein,” within thirty days or within the period the 
Assembly may fix if the bill is considered urgent by the Govern- 
ment Failing to receive such an opinion within the thirty days, 
the Assembly may proceed 

By the way, this Constitution has a novel and most interest- 
ing provision bearing on the general subject of representation 
It says “The State shall assure the constitution and defense of 
the family, as source of the pieservation and development of the 
race, as primary basis of education, of discipline and social har- 
mony, and as foundation of the entire political order through its 
aggregation and representation m the paiish and the municipal- 
ity ” To eairy this out parish boards aie to be elected by heads 
of families, the boards to elect municipal councils, and these to 
elect the provincial councils 

It is needless to go into details here as to most of the economic 
councils of other European countnes. Suffice it to say that 
though they have not yet become an important factor in the 
making of laws, taken altogether they forecast important addi- 
tion to lawmaking methods 

Development of the group representation principle, however, 
requires more specific treatment, for what Italy is doing brings 
into the realm of possibilities a woild-wide re-shapmg of repre- 
sentative government 

Late in October of 1922 Benito Mussolini entered Rome at 
the head of a hundred thousand Fascists and took control of 
government He did not beheve in the accustomed forms of 
democracy Rather than suffrage on the basis of personahty and 
representation on the basis of numbers and localities, he pre- 
ferred to build on occupation Perhaps he had read Bismarck’s 
admission in his “Thoughts and Reminiscences” that a law- 
making chamber representing occupations had obsessed him all 
his life Mussolini did not go that far all at once, but laid the 
foundation by organizing the people of Italy into “corpora- 
tions,” an inexact name as we understand it, “guilds” giving a 
better description, though not fully adequate. Each was to deal 
with its own problems, and the chosen representatives of aU, 
assembled m council, were to advise the government in eco- 
nomic and industrial matters of national scope and concern. 

When it came to lawmaking, Mussolini as Prune Mimster 
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could tell the Chamber of Deputies what bills to take up and 
what to pass To this m 1926 was added power to issue decrees 
havmg the force of law The corporations could enforce codes 
he had approved through fines, imprisonment, or depnvation of 
the right to do business 

By April of 1930 organization had been so perfected as to 
warrant the creation of a National Council of Corporations con- 
sisting of three Ministers, certain subordmate officials, the 
Presidents of the Workers’ Spare Time Institute, the National 
Institute for Social Assistance, the Association of Disabled Sol- 
diers, and the National ex-Scrvice Association, one member 
from the directorate of the National Fascist Party, with repre- 
sentatives of employers and employees of the seven occupational 
divisions, and of the associations of pubhc employees The 
Minister of Corporations was to appoint ten technical advisers 
with the right to share m discussions but not to vote 

The Council works through a central corporate commission, 
a special permanent commission, sections and sub-sections. 
The central commission co-ordmates the activities of the Coun- 
cil, handles matters of urgent importance that may come up 
between the two regular meetings of the Council held in each 
year, and deals with national problems such as those of produc- 
tion Upon its first assemblage Mussolini described it as “oc- 
cupying in relation to Italian national economy the place that 
the General Staff occupies with respect to the Army, it is the 
functioning brain ivhich draws up plans and co-ordinates all 
activities.” 

It has rule-making power. In effect its decisions are to have 
the force of public law, but be binding only in so far as they con- 
cern the persons, the economic matters, and the labor questions 
they were intended to regulate — not laws in the formal sense 
even though such m effect, but autonomous regulations of a 
technico-professional character * 

To supplant rather than supplement the Chamber of Deputies 
was next in order When the National Council gathered on the 
14th of November, 1934, in what was believed to be one of the 
most important speeches in our tune and was described as “the 
funeral oration of capitalism and liberalism,” Mussolini told the 
739 persons assembled that the Cliambcr of Deputies would 
eventually be abolished The Chamber “has never pleased me,” 

^National Economic Councils/’ Monthly Labor Review, January, 1031 
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he said. “ It is an institution that we have found to be extrane- 
ous to our mentality and to our fashion as Fascists.” The com- 
mon expectation is that the Chamber now sitting wiU be the 
last, endmg the parliamentary system and voting itself out of 
office. Hence it is commonly spoken of as “the harikari” or 
“suicide” Assembly 

At the center of the new system stands Mussolini, for all 
practical purposes a dictator. So in effect is an English Prime 
Minister, with the difference that Mussolini’s power will end 
only with abdication, death, or revolution, while an English 
Prime Minister’s power can be taken away from him by the 
established methods of the parhamentary system A basic ele- 
ment of that system appears m the right of free criticism and 
safe opposition. Mussohni thinks that to be extraneous to Ital- 
ian mentality, and therefore, the presumption is, less efficient 
for the welfare of Italy Another great Italian statesman 
thought otherwise. Cavourw'roto “ I believe you can do with a 
parhament many things that W'ould be impossible to absolute 
power An experience of thirteen years has convinced me that 
an honest and cncigctic ministry, that has nothing to fear from 
revelations in the House, and is not in a humor to be frightened 
by the violence of extreme parties, has everything to gam by 
parhamentary contests I have never felt so weak as when 
Parhament was not sitting . . . The parliamentary road is longer 
but it IS surer ” ^ 

The proof of the pudding being in the eating, the rest of the 
world will w'lth keenest mtciest w'atch to see if the outcome 
determines which of these men ivas the wiser. 

Observe that if Mussolini’s novel method of laivmakmg should 
be copied throughout the world, as he wishes and hopes, it 
would put an end not only to parliamentary institutions as we 
have knowm them, but also to the choice of lawmakers by uni- 
versal or restricted suffrage wuth numbers and residence as fac- 
tors. The electing units would be the members of associations 
that might comprise, as in Italy, as little as ten per cent of aU 
engaged in the trade, industry, or occupation concerned, mem- 
bership being voluntaiy This would not seem unfortunate to 
those who doubt the wisdom of universal suffrage They would 
be particulaily pleased to see disappear fiom the electorate at 
any rate the unfortunates wffio make up what is knowm as “the 
^ John, Viscount Morley, RecolleclionSj i, 194 
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Bubmerged tenth,” those who have no regular occupation if they 
work at all, those nho are of subnormal intelligence, those who 
are anti-social and usually venal 

Austria, in a Constitution decreed by the Cabinet of Chan- 
cellor Englebert Dollfuss, hlay 1, 1934, gave to Mussolmi’s pnnci- 
plo a quite different framework Lawmaking was to begin v ith 
four advisory Councils — a Council of State, a Council of Cul- 
ture, a Federal Economic Council, and a Council of the Lander 
or Landeirat, its members to be the Governors of the eight 
Austrian Lander, the financial counsellors of each of the eight, 
the Burgomaster of Vienna, and the counsellor of his adminis- 
tration. A Federal Diet or Bundesrat, made up of fifty-mne 
members of these Councils, was to have power to approve or 
reject, with limited discussion and without amendment, proj- 
ects of law that had been passed upon by the Councils On 
rejected measures there might be a referendum The budget 
and other financial measures, wnth sundry miscellaneous mat- 
ters, were to go direct to the Diet If that body should not act 
on the budget within six weeks, it was to go into effect automat- 
ically In other matters should not the Diet act expeditiously, 
the Cabinet by decree might authorize whatever action it should 
deem necessary. Popular suffrage gave way to election by 
corporate groups. Democracy and parhamentaiism were 
abandoned ^ 

Thoughtful men will w^atch with keen interest the experiments 
with the corporative state As a substitute for the parliament- 
ary processes copied from England and the United States by 
most of the European nations after the World War, quickly to 
be found unsatisfactory, it may prove to be better suited to their 
temperaments and habits. The idea may spread fast That in 
our time it would appeal to English-speaking nations, seems 
altogether improbable, yet even among them the dissatisfac- 
tion with their lawrmaking bodies is so great that it would not be 
safe to say revolutionary change is out of the question Even 
now we see what may prove to have been beginnings The agen- 
cies created to combat the depression, some of them endowed 
with what are really lawmaking powders, are after a fashion 
group representations The ostensible lawmaking body, the 
Congress, has delegated to them some of its functions. Done on 
emergency grounds, this may result in permanent additions to 

' Arnold J Zurchcr, Am Political Science Review, August, 19.14 
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our lawmaking structurc. Organization of industnal groups may 
develop mto some degree of self-governmeni under national 
control, with power through codes, rules, and regulations to do 
various things that have hitherto been thought to be functions 
of the legislative or judicial branch. How far this may lead, who 
dare forecast "i* 

It seems probable that in any case something permanent will 
grow out of the resort to expert specialists in the course of the 
depression. The circumstances compelled Congress to submit 
to organized advice At least to the extent of allowing such 
advice, that may become a habit. Secretary of Agriculture 
Henry A. Wallace makes tentative suggestion of how it might 
be done ^ He outlines a way of accomplishing what is in fact 
the purpose of the National Economic Councils of Europe, 
but Mith quite different machinery He suggests a Council 
with only four members, of a character and repute utterly 
above paitisanship and class nanow ness, appointed for long 
terms lls object would be to promote in the executive and 
legislative branches continuity of key purposes, apparently 
only those of an economic nature. Mr Wallace would have it 
make few decisions, would keep it free fiom minutiae, and would 
not give it much of a staff 

As things go now, the nation believes that only its President 
views its problems as a vhcle. It thinks that its Congress is 
controlled by sectional, class, and group interests. Whether or 
not this belief is fully justified, it is not to be ignored. Certainly 
there is enough basis for it to warrant serious consideration of 
such proposals as those of iMr AVallace The President must 
have advisers Congress ought to have advisers. What harm 
can come from having them known, recognized, official AVhy 
not have somebody continuously studying national concerns as 
a whole'’ 

Councils in the nature of a link between the legislative and 
executive branches are notliing new Indeed, they were familiar 
m our colonial years, ii hen they served both as upper Houses and 
as aids to the Governors With the coming of independence, 
most of them were shorn of executive powers and became Senates 
In Massachusetts there was division, the Council surviving as 
part of the executive branch In Switzerland the powers are 
united. Says the Constitution: “The supreme (hrection and 

1 Collier’s, J'ebruary 2, 19d5 
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executive head of authority of the Confederation is exercised by 
a Federal Council of seven members ” One of them is chosen 
by the lower branch, the Federal Assembly, to be President, but 
it is the Council that executes. Fmthermore, it legislates, not 
only by being the upper branch, but also by effective leadership 
throu^ brmgmg measures forwaid after making their particu- 
lars pubhc in advance. 

Be gin n ing in 1854 Jamaica tned something of the same sort. 
It provided that the members of the Pnvy Council, with not 
more than six others appointed by the Crown, should as a 
Legislative Council be the upper branch of the Legislature At 
the same time it gave the legislative body a sliaie in the work 
of the executive by creating an Executive Committee, consisting 
of one member from the upper branch and three mcmbei's fiom 
the lower, who were to assist the Governor in preparing the 
annual estimates, in levying and disbuismg the public monies, 
and in the general administration of the finances of the country; 
also whenever the Governor might direct, to perform the service 
of any part of the admimstration. They were to be in both 
upper and lower Houses the official organs of the Governor 
for all intercommunication between him and them, and for the 
authoritative disclosure of the pohey of the Government This 
scheme survived less than a dozen years Its failure was due 
to lack of provision against deadlocks, to extieme partisanship 
and factionalism, personal ambitions, and the absence of any 
real body of public opinion Several of the other islands of the 
West Indies copied the Jamaica plan in the same period, with 
like failure 

In Barbados later (1881) it w'as put m force in modified form 
and IS said to have worked ivith more success The conditions 
were different, bitter political controversy was absent, and the 
wishes of the majority of the House of Assembly have remained 
in sufficient accord with the policy of the Government to let the 
Executive Committee serve as a useful hnk. It consists of 
the Governor, his Executive Council, and five chosen by the 
Goveinor, four of whom must be members of the Assembly and 
one of the Legislative Council They prepare the budget and 
have the initiative of money votes, introduce the Government 
proposals, and m general act like a Ministry m Parliament, but 
need not resign if one of their proposals is defeated.^ 

1 Hume Wrong, Government of the West Indies, 68, 86 
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Chile has a Council of State, three of its members being 
chosen by the Senate, three by the Chamber of Deputies, and 
five by the President Its work is chiefly that of advising the 
President It must consider all the bills proposed by him and 
all sent up to him, and it passes on the budget Something of the 
sort IS found in other Latm-Amencan countries. 

Chile also has an interim committee, one that functions be- 
tween legislative sessions, made up of seven members of each 
House, to watch over observance of the Constitution and the 
laws as well as administration, and in heu of the Senate to ap- 
prove appointments and removals. Some other countnes have 
given interim committees more or less of lairaiaking power. 
Thus m Czechoslovakia the Constitution adopted after the World 
War provided for a permanent committee of sixteen Deputies 
and eight Senatois, vith an equal number of alternates, who 
between sessions were to have the pow ers of a full Parliament, 
except that they were not to elect a President, alter the Constitu- 
tion, declare war, increase military duties, dispose of state pio- 
perty, or change the competence of officials save by widening the 
scope of their activities. 

In IMcxico an interim committee of fourteen Senators and 
fifteen Representatives is to report on all pending matters so 
that they may be considered in the next session The Spanish 
Constitution of Decemlicr 9, 1931, provided for a permanent 
commission of twenty-one representatives of the various political 
groups in the Cortes, to act between sessions on cases of suspen- 
sion of constitutional guarantees as well as of proceedings against 
Deputies, and on decree-laws the President might issue m ex- 
ceptional cases requiiing immediate decision 

Some of our States have recognized the desirability of inter- 
session work Wisconsin led the iiaj’’ m 1929 by creating an 
“Advisory Council,” to be composed of the Governor, four 
specified officials, and such other officers as the Governor might 
designate Its whole function was to advise as to administrative 
details Two years later this was importantly expanded The 
name was changed to “Executive Council,” the membership to 
five Senators and five Assembljonen, appointed as are standing 
committees in their respective Houses, and ten citizens appiointed 
by the Governor witliout confirmation This seems to have 
proved to be too unwieldy a body and two years later the member- 
ship was changed to three Senators, three Assemblymen, and five 
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citizens. This group is to ad\Tse the Governor, to investigate 
any department, institution, bureau, or division, or any agency 
or activity supported in whole or in part by State funds, to make 
studies of any problem affecting the government of the State, 
mcluding studies looking to economy and efficiency, and to as- 
sign rooms for State offices, a rather small tail for so big a dog. 

In 1933 Kansas and Alichigan followed the example of Wiscon- 
sin They too had suffered from the usual effect of sessions held 
only every two years, scant study, little deliberation, hasty ac- 
tion, the inevitable jam toward the end of the session, with 
resulting tendency to increase the power of the executive. 
The Legislative Councils they created were to do much the same 
work as that of the Wisconsin Council, but in point of details 
they preferred some differences Each of them confined the 
membership to legislators, Kansas deciding upon ten Senators 
and fifteen Representatives, Michigan three Senators and three 
Representatives, bi-party representation specified in each case. 
Both, as in Wisconsin, looked not only to preparation of legis- 
lative programs, but also to investigating and improving ad- 
ministration, apparently without question accepting this as a 
proper function of the legislative branch On the other hand they 
did not make their Councils advisory to the Governor 

The Kansas statute made the significant requirement that the 
Legislative Council should meet at least once in every three 
months This suggests a doubt as to whether its members ivould 
take their work seriously If such bodies arc to cover their field, 
requirement of a session every three weeks would be better than 
every three months, indeed every week as with most City Coun- 
cils would be none too often At least they should meet as fre- 
quently as the board of du-ectors of a big pnvate corporation 
It IS hard to get the American people to understand the im- 
portance of the affairs and magnitude of the busmess of their 
public corporations, their cities, their States, their nation With 
a tenth, more or less, of our gamfully employed people on 
the public pay roU, surely their activities deserve far more of 
study, watchfulness, and direction than they now receive. With 
the entrance upon new activities faster than ever, the need 
grows and grows. 


CHAPTER XXV 

CRITICS AND CRITICISM 

Criticism of lawmakers and of law s is, always has been, and 
doubtless always will be, a favonte occupation of mankind It 
IS in the matter of goveinment that men most often voice then 
discontent Instinctively they recognize that government is, 
next to religion, their gravest concein The tenets of the Cliui ch 
discourage criticism by extollmg faith as one of the gieatest 
of virtues, but no such bar stands in the way of examining that 
which for this world is foremost \\ hat of all eaithly pursuits 
IS the most important? “ Legislation,’ ’ w as the answ er llclvetius 
gave 

So it comes about that la\ s and lamnaLing and lawmakeis 
and all they involve am the most cc nimon theme of those w ho 
by the use of pen or voice share in foiining public judgments, 
and so it comes about that heie moie than anjmhere else the 
leaders of thought shape opinion They aie not many Alwajs 
must it be boinc in mnd that ax i mass of uniform opinion has 
usually spiung fiom a few sources if indeed moie than a single 
souice Once let a competent oli'seieei like James Bryce pro- 
nounce judgment, and it will be copied bj scores of writers, until 
the belief ciystallizes that it is umveisal opinion, based on mul- 
tifarious observation 

For these leasons it is paiticularlv unfortunate tliat so often 
the men who ciiticize lawmaking bodies have had no peisonal 
experience therein hluch has been w nttc n by observers about 
the science of lawmaking little bv practitioneis 
Also there is ground for regret that ciitics of our institutions 
of government so often appioach th"m from the w rong side All 
institutions, w hatever thej’- may be, should be approached w ith 
the presumption that there is, or at any i ale once was, a reason 
for them, appealing at the time of their adoption to the common- 
sense of the community Therefore the presumption should be 
in their favor An institution, like a man, is to be deemed inno- 
cent till proved guilty Yet a laige number of writers approach 
every institution of government as if it w ere necessarily bad, and 
always assume that something better should be substituted 
Such men liave a gieal advantage in tliat he who blames, 
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finds ready listeners , he who praises, speaks to deaf ears. Yet 
contrary to the need, it is the critic who makes the most noise. 

Furthermore, the voice of criticism is here often strengthened 
by the pique of the critic The chances are that his views have 
not met the approval of those in a position to apply them Su- 
premely confident of his own wisdom, he assumes that everybody 
else possessed of sanity must think the same way, and therefore 
that the men w'ho have neglected his opinions, must be fools. 
Inasmuch as the citizen is more sure of his own judgment in 
matters of government than in any of the other relations of life, 
egotism heie works the most harm. 

Self-interest plays a part The “outs” are always blaming 
the “ins ” Whether that is one of the evils or one of the benefits 
of political parties, may be disputed, but no one can deny that 
it fosters cnticism Not only minority groups but also ambi- 
tious individuals thrive by finding fault. The most successful 
demagogue is the one who can damn the loudest and he the 
hardest Plutarch teUs us that when Marius, the plebeian soldier 
who rose to the heights of power in Rome, showed in arrogant, 
haughty speeches his contempt for the nobility, “this ho did not 
say merely out of vanity and arrogance, or that he was willing, 
without any advantage, to offend the nobility , but the people 
always delighting in affronts and scurrilous contumelies against 
the Senate, making boldness of speech their mcasiiie of spirit, 
continually encouraged him in it, and strengthened his inclina- 
tion not to spare persons of repute, so he might gratify the mul- 
titude ” Such have been demagogues in all ages. 

If the same tests were apphed to the workings of government 
that are applied to aU other affairs, if the same justice, the same 
sympathy were given, there would be less cause for resentment, 
but such IS not the case. Men wrho share m making and admin- 
istering the law are judged by standards different from those 
used for otheis. “As to the mistakes and failure of government,” 
well asked Lord Pembroke, “w'hat would private enterprise 
look like if its mistakes and failures were collected and pilloried 
in the same manner'i’ ” ‘ 

One palpable thing is that if legislative iniquities were as 
general as the critics think, hfe would be intolerable. Fortun- 
ately for our happiness, not to speak of our safety, those iniqui- 
ties are the e.xception, not the rule. It is to be observed that in 

‘ Liberty and Soctalwm, 39 


CRITICS AND CRITICISM 


697 


the mass of criticisms of our Legislatures comparatively few 
States are specified Critics appear perfectly at ease m accepting 
the shortcomings of these as typical, and generalizing from them 
as if their defects were universal It may be the case that all 
the distressing things displayed arc also to be found elsewhere, 
but evidence to that effect has not been presented 

Likewise in the matter of the la%vs it is the habit of critics to 
reason from the particular to the general, and because they dis- 
hke one enactment, to denounce all enactments The fact is, 
that if the severest critic gives individual consideration to the 
statutes of any one session, judging them one by one, he will 
blame the Legislature m respect to only a very small proportion 
of them, provided a brief explanation of reasons is made to him 
wherever he questions. He may doubt the wisdom of tins or that 
decision, but he will admit there were vahd arguments After 
examination bill by biU, he may justly censure general policies 
but, assuming the policies to stand, he will find his criticism of 
their results surprisingly small The percentage of dehnquency 
m detail is m fact far less than the generalizing denouncers have 
given the reading public to think. Here the conclusion of any- 
body willing to study the matter conscientiously must agree 
with that of 'VVoodrow Wilson, who when he wrote on “Con- 
gressional Government,” although discovering therem many of 
what seemed to him defects, franldy admitted it to be simply 
amazing to find hoAv feiv outrageously and fatally foolish, how 
few of bad or disastrous, things have been done by means of 
what he called our disintegrate methods of legislation ^ 

He might with equal truth have said precisely the same thmg 
of the State Legislatures. For this reason it may be thought 
unfortunate that when, while President of Princeton, he de- 
hvered a course of lectures at Columbia, published m 1908, on 
“Constitutional Government m the United States,” perhaps 
forgetting what he had previously concluded, he should have 
averred that “one of the things 'which is most instructive to the 
practical student of our onm government is the tendency of 
our legislatures, both State and national, to enact impracticable 
laws ” A few years later an iromcal Fate put this practical stu- 
dent of our government into the position of Governor of the 
State of New Jersey, where he might use the veto to check this 
tendency to enact impracticable laws. Yet in the two years 

^ ConoTesaion(d Government, 113 
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during which he had this opportunity, more than 800 bills and 
joint resolutions were enacted in New Jersey and he exercised 
the veto power but ten times m one session, forty in the other. 
Then the impracticable lai\ s of the nation came within the scope 
of his veto power, and m addition for the greater part of the time 
Congress was so obedient to his every wish that a prelimmaiy 
expression of his displeasure would have waidcd off almost any- 
thing impracticable Yet of 2486 bills and resolutions sent to 
him by four Congresses, he vetoed only twenty-six — a trifle 
more than one per cent. Somehow occasions did not seem to 
present themselves in any considemble number Perhaps, after 
all, the tendency toward impracticable legislation may have 
been a figment of the profcssoiial fancy 
Another Governor not wonied by discrepancy between theory 
and practice was David B. Hill of New York In the six years 
during which he wielded the veto power in Albany, something 
more than four thousand bills became laws. After he had re- 
fiected enough on his share in this product, he wrote “Legis- 
lation IS being earned to excess in this country, and excesses in 
the body politic are equally as dangerous as excesses in anything 
else.” ^ May not this have licen a case of remorse’ 

It is easier to pardon critics n ho have not had a chance to put 
theory to the test and whose course of action has not refuted their 
own argument. Yet none the less must issue be taken with 
Professor Dealey when he says that “unnise and petty legis- 
lation IS so characteristic of modern legislators that they seldom 
enjoy public confidence ” ^ Much of the legislation is indeed 
petty m the sense that it concerns what to the general public 
may seem little things, though they may be of gi^iat consequence 
to the individuals concerned Some day we shall be w ilhng to 
devise a better way of handling them, but meanwhile as they are 
things that ought somehow to be done, it is doubtful if they con- 
tribute much to impair confidence. That a great part of the 
legislation is really unwise, may be stoutl}'^ denied 

Criticism of lawmaking bodies, as indeed of nearly all human 
institutions, most commonly takes the form of comparing the 
present unfavorably with the past The habit was certainly 
familiar as far back as the days of that wise preacher who wrote 
the Book of Ecclesiastes, for we find him inveighing against it 

‘ “We Are Too Much Governed,” No Am Reoww, March, 1900 
“ J Q. Dealey, The Development oj the Stale, 141. 
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thus: “Say not thou, What is the cause that the fonner days 
were better than these^ for thou dost not inquire wisely con- 
cerning this ” ^ In later tunes a man equally shrewd and much 
more worldly, that ciafty master of the ^\orse side of human 
nature, ilachiavelli, expanded the reason “Men,” he said, 
“ever praise the olden time, and find fault with the present, 
though often without reason They are such partisans of the 
past that they extol not only the times which they know by the 
accounts left to them by historians, but having grown old, they 
also laud all they remember to have seen m youth Their opin- 
ion IS generally erroneous in that lespect, and I think the reasons 
which cause this illusion are various. The firat I believe to be 
the fact that we never know the whole truth about the past ” - 
Still nearer our day another of the great thinkers of all tune, 
philosopher as well as statesman, Edmund Burke, took up the 
theme, declaiing “To complam of the age we live in, to murmur 
at the present possessors of power, to lament the past, to con- 
ceive extravagant hopes of the futuie, are the common dis- 
positions of the greatest part of mankind ” ® 

Harriet Maitmeau gives a vivacious account of what she found 
on reaching the United States m September of 1834. A few 
minutes after she landed, the firat gentleman to greet her in- 
formed lier without delay that she had arnved at an unhappy 
crisis, that the institutions of the country would be in rums 
before her return to England , that the levelling spint was deso- 
lating society, and that the Umted States were on the verge of 
a militaiy despotism. “This was so very like what I had been 
accustomed to hear at home, from tune to tune, since my child- 
hood, that I was not quite so much alarmed as I might have been 
without such prior experience It was amusing, too, to find 
America so veritably the daughter of England. I looked around 
me carefully, in aU my travels, till I reached Washington, but 
could see no signs of despotism, even less of military — At 
Washington I ventured to ask an explanation from one of the 
most honored statesmen noiv living who told me, with a smile, 
that the countiy had been in ‘a crisis’ for fifty years past; and 
would be for fifty years to come.” * 

^ ISccleaiaatea, 7 10 (Revised version) 

* Diacoursea on htoy^ bk zi, Introduction 

* Thoughts on the Cavse of the PrcscrU Diacont&nia (1770). 

^ Society %n America, i, S, 9 
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Had the honored statesman spoken in centunes instead of 
years, it would have been equally true 

Always bcaiing in mind, then, this w cakness of human nature, 
let us learn of the downfall of lawmaking bodies. 

The Debacle Here and Abroad 
It is error to say that the declme of our State Legislatures 
began with the independence of the States. To be sure, tlicie 
were no State Legislatures before independence, but presumably 
those who set such a starting point mean to imply that the 
colonial assemblies were the Heaven from which the legislative 
Lucifer has fallen It would, however, not seem that the people 
of Virginia so viewed their Assembly a hundred years before the 
States ivcre born We are told that long sessions and frequent 
meetings increased the expenses of the counties for the salanes 
of the Burgesses, some of whom drew their stipend without at- 
tending, and charged up agamst their constituents the cost of 
the hquors they drank. “Little wonder that the people became 
rebelhous, government w'as in the hands of a ring, the assembly 
was elected by the wealthier classes, councillors were exempted 
from taxation, salanes were excessive, sessions long, meetings 
frequent, and the abuse of office a daily practice ” ^ 

The mother of Parliaments, that which sat at Westminster, 
■was no moie virtuous than her children Samuel Pepys told his 
“cozen,” according to the entry of May 27, 1663, in the famous 
Diary, that it was “a matter of the greatest gnef to him in the 
world, that he should be put upon this trust of being a parlia- 
ment man, because he says nothing is done, that he can see, out 
of any truth and sincerity, but mere en-vy and design.” 

If m our search for the top of the hill dowm which we are slid- 
ing, w'e should go back to the good old days of the Roman Senate 
under the Antonmes, or the Athenian assemblies under the 
Tyrants, w^e might still doubt if wc had found perfection Very 
likely, too, the citations would arouse the same feelings that 
filled the breast of plain Benjamin Randall of Sharon wffien in 
the Ma.ssachusetts Convention for ratifying the Federal Consti- 
tution there had been much reference to the Amphictyonic 
League, to Athens, Sparta, and Rome, to ancient Jews and 
ancient Bntons, whereupon Randall exclaimed. “The quoting 
of ancient history is no more to the purpose than to teU how our 
' C McL Andrews, Colonial SelS-governmmt, 210 
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fathers dug clams at Plymouth ” So turning our backs on his- 
tory really ancient, let us see if we can find in some Amencan 
State Legislature the pinnacle of excellence from which we have 
fallen. For example, Illinois Governor Thomas Ford ought to 
be good authonty on that He attended the first Slate Legis- 
lature, in 1818-19, and was present at every session from 1825 to 
1849 Here is what he saw “The frequent legislative elections, 
the running to and fro of the vanous cliques and factions, be- 
fore each election; the anxiety of membeis for popularity at 
home, the settlement of plans to contiol future elections, to 
sustain the party in power, on the one side, and to overthrow it, 
on the part of the minority, absorb nearly the whole attention 
of the Legislatuic, and leave but little disposition or time to be 
devoted to legitimate legislation So much is this the case, that 
the most important measures, such as may have the greatest 
influence on the well-being of the present and all future genera- 
tions, pass through the two Houses, or are rejected, almost with- 
out debate, and frequently -without notice ” * 

This was criticism so mild and gentle compared with what we 
now enjoy, as to warrant the presumption that either our grand- 
fathers had not learned how to abuse, or else that there was really 
small basis for slander in the first half of the nineteenth century 
Early in the second liaF, cntics were getting more caustic Frank 
B Sanborn recalled that Thoreau hved in Concord near the rail- 
road station where Governor Banks and his friend might alight, 
coming to the groat muster. As the philosopher was going down 
to the post office, he met a neighbor w'ho asked “Harry, where 
are you going?” “I heard that the Governor of Massachusetts 
IS coming to Concord today, and I am after a lock to put on our 
front door ” “Yes, but the General Court is coming up, too.” 
“Oh, then, I must put a lock on our back door ” ® 

After the Civil War we really found out hoiv vastly better 
had been the preceding era Then it w^as. May 20, 1875, that 
“The Nation” despairingly asked’ “Are these decaying bodies 
to die out and disappear, and leave but a wreck of popular in- 
stitutions behind them? Are we doomed in our generation to 
see the old vicious circle of politics renew itself — freedom re- 
soliung itself into anarchv, and anarchy in turn bnnging in force? 
It must certainly be admitted that the pubhc odium into which 
the Legislature has year by year brought itself has become so 
1 History of Illinois, 2SS * Reminiscences of Seventy Years, 44 
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great, that if the power of dissolving a legislative assembly had 
been retained by our system in the hands of the executive, there 
can be httlo doubt that it nould have been exercised several 
times within the last few years, or, if not actually exercised, 
would have been hold in ter? o? an over the heads of the members, 
to the great comfort of a majority of the inliabitants of the 
State ” 

Yet we had b}' no means reached the bottom of the gulf 
We were still falling when the first number of the “Political 
Science Quarterly” appeared, m Maich of 188G Therein 
Professor John W. Burgess shoived that we had begun to 
reahze our plight and were trying to save ourselves. After 
reviewing constitutional changes in the matter of the legis- 
lative department, he said: “It cannot be doubted that we have 
in all this a great decline in the dignity, influence, and power 
of the Commonwealth Legislatures, and theiefore of the Com- 
monwealths themselves It is unmistakable that a stronger 
consciousness of nationality, a larger confidence in the national 
government, and a pronounced distrust of the Commonwealth 
governments have taken possession of the whole people, and 
are now realizing themselves in the constitutional and legal 
transformation of our entire political system ” 

Eight years later Aloorfield Storey, delivering the presidential 
address to the American Bar Association, August 22, 1891. 
declared' “In Massachusetts, dunng each successive session for 
years, I have heard on every hand, ‘This is the worst Legis- 
lature we have ever had ’ ” They still say that in Massachusetts. 

Storey summarized: “MTiether we look at the Constitutions 
which the people adopt, or listen to the common speech of men, 
we find that the faith in the representatives of the people on 
which our government ivas founded is gradually weakening 
Of our histoncal representatives ve arc justly proud. On our 
possible representatives we still rely, but our actual represen- 
tatives we fear and distrust.” A critic of the same temper, 
E. L. Godkm, writing three years later, not only recognized 
the change for the worse, but suggested the reason. “Fiom the 
hands of the wealthy, the power as a rule, has passed or is 
passing into the hands of men to whom the salary of a legis- 
lator IS an object of some consequence, and who are more care- 
ful to keep in touch with their constituents than to afford 
examples of scientific government, even if they were capable 
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of it.” ‘ More savage was the attack by S. P Orth in 1904. 
“We have grown” — notice that he says “grown” — “to 
distrust our Stale Legislatures Their convening is not hailed 
with joy, and a universal sigh of relief follows their adjourn- 
ment The utterances of the press, the opinions of publicists 
and scholars, and the sentiments of the street and the market- 
place are quite at one in their denunciation of the Legislature. 
Our representatives are the subject of jest and ridicule, of anger 
and fear This is a senous matter When a democracy loses 
faith in its lawmakers, re.spect for law must soon fade away, 
and with it banishes self-government ” - Then, among many 
whose words for the most part earned less weight, came F. J 
Stimson, averring that “most significant of all political matters 
IS the groving distrust of Legislatures”;® Charles A Beard 
to singulaily like effect, sajnng that “in the United States 
nothing has been more remaikable than the decline of repre- 
sentative assemblies in popular esteem”,^ Roger Foster, who, 
speaking of Congiess, says he “is unable to observe that the 
Senate has fallen in public I’cspoct as much as the House and 
the State Legislatures since” 1870,® and Governor Emmet 
O’Neal of Alabama, who thinks “candor compels the impaitial 
observer to admit that the efficiency and character of State 
Legislatures has been lowered and that general distrust has 
succeeded ^^hat at one time was universal and unioserved 
confidence.” ® 

No refutation of all this is to be looked for m the fact that 
the same sort of thing has been said over all the world, but 
therein at any rate lies proof that Americans are not alone in 
the decadence of self-government, if such it be. So let our 
humiliation bo mollified, if we cannot be cheered, by reading 
some of the judgments passed elsewhere in the same strain. 

In England those w ho despair seem to agree that the debacle 
dates from the Reform Bill of 1832 In the very next year 
Coleridge w^rotc. “You see how this House of Commons has 
begun to verify all the ill prophecies that were made of it — 
low, vulgar, meddhng with everything, assuming universal 

1 “The Declmc of Lpgislaturrs,” AUardic Monihhi, July, 1S97 

* “Our State Legislatures,” Allards Monthly^ Dec , 1904 

* Popular Lavimaking, 290, * Cyclopedia 0 / GoU , iii, 186. 

® Commentaries on the Const of the 5 , i, 400 note 

* “Distrust of blalc Legislatures, “ .Vo Am liev , Way, 1914. 
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competency, flattering every base passion, and sneering at 
everything noble, icfined, and tiuly national ” Commenting 
on t.hia, Lilly said; “Fiom that time until now, the character 
and tone of the House have sunk lower and lower, until it has 
offered us the spectacle of honoiable members belaboring one 
another on the floor, while spectators in the gallery, not un- 
naturally, hissed and cried ‘Shame ’ It is the tiuc function of 
the House of Lords to supply the deficiencies of this degraded 
and decadent assembly, and to remedy its blunders ” * By 
1882 thmgs had reached such a pitch that a wiitcr in “Black- 
wood’s” thought that “the House of Commons seems to have 
outhved its usefulness ” More moderate, and perhaps all the 
more significant, was the adm^sion of Sir Arthur Balfour, if 
he was rightly quoted in “The Nation” of May 8, 1913, as 
having recently said- “Democracy seems incapable in many 
cases of creating an assembly representing itself to which it 
can pay the tribute of respect ” In the thirty-nme ycais since 
he entered the House of Commons, some of the many changes, 
he thought, had impaired its prestige He would not concede 
any distinct deterioration in the membership “But I have to 
admit,” he continued, “that I thinlc we stand less well in the 
opinion of the country ” In the following year Lord Robert 
Cecil, addressing the Select Committee on House of Commons 
Procedure, spoke of the general tendency of audiences at public 
meetings “to regard the House of Commons as somehow more 
or less played out ” That seemed to him putting the matter 
in a very exaggerated foiin, but he thought he would say that 
various causes he mentioned had produced "a certam want of 
prestige in the House of Commons.” Somov hat more positive 
was AYilliam Clarke when wiiting on Bismarck in Number 397 
of the “Contemporary Review” (January, 1899), for he found m 
England “a visible decline m the esteem in which Parliament 
is held, and of the genuine authority which it possesses ” No 
such restraint appears in Clarke’s verdict on the Continental 
situation “There is no more patent and significant fact in 
contemporary Europe,” he declared, “than the failure, if not 
the absolute collapse, of parhamentary government.” Josef 
Redhch, in the opening pages of his work on “The Procedure of 
the House of Commons” (1908) referred to “the widespread 
increase of mistrust in parliamentary government,” and about 

1 First Principles m Politics, 241 
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the same time a capable Amencan observer, Ernest Bruncken, 
declared that in the countries like France and Italy parliament- 
ary government was daily falling mto greater disrepute.^ 

A great part of W E H Lecky’s caustic book on “Democracy 
and Liberty” was devoted to descnbing “the declining respect 
for parliamentary government ” Telhng his purpose m the in- 
troduction to the second edition, he said: “I have pomted out 
the tendency of modern democratic Parhaments to break up 
more and more into small groups with the inevitable conse- 
quence of enfeebling the executive; destroying or dislocating the 
party system; giving a disproportionate power to extreme, self- 
seeking, and skilfully organized minorities, turning important 
branches of legislation into something little better than a com- 
petition of class bribery, and thus lowering the tone of public life 
and the character and influence of public men ” A less partial 
and prejudiced observer, A V Dicey, was in 1899 confident that 
“faith in Parliaments has undergone an eclipse,” and that “in 
proportion as the area of leprcsentative government has ex- 
tended, so the moral authority and prestige of representative 
government has diminished ” * He thought that this must be 
patent to any man old enoqgh to remember the condition of 
opinion as late even as the middle of the nineteenth century. 
“When the revolutions of 1848 gave to reformers or revolution- 
ists an unexpected though transient opportunity for putting them 
theories mto action, there was not a friend of progress or free- 
dom throughout Europe who did not believe that the extension 
of lepresentative institutions of one kind or another through- 
out the civilized woild iroulcl confer the greatest benefit on man- 
kind Compaie now this universal faith which marked the mid- 
dle with the scepticism which marked the close of the mneteenth 
century From every part of the world is heard criticism or cen- 
sure of representative institutions ” 

Reversals of opinion after the World War were instructive. 
It was believed the world had been made safe for democracy. 
Thrones toppled Soon but two or three monarchs remained and 
their powers were limited. Constitutions grew hke mushrooms. 
A dozen years later most of the new democracies had become 
autocracies W'^hy? 

Dogmatic answer to that question is rash while the turmoil of 

* “Defective Methods of Legislation.” Afn Pol Sc Qy , May, 1909 

^ Harvard Laio Revicu', June, 1S99 
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revolution lasts Time is necessary for the right perspectives. 
Meanwhile some of the factois may be tentatively suggested. 
In some cases possibly first in importance should be placed lack 
of trammg m self-government None of these countries had be- 
hind them the century and a half of development of parliament- 
ary institutions that was the fortune of our own country. In 
some of them the new legislatoi-s were wholly without experience 
in the making of laws Furthermore, the revolutions threw into 
power visionaries, radicals, and self-seekera. Their dreams and 
their ambitions met opportunity in the multi-party system made 
famihar in France and such other countries as had not followed 
Anglo-Saxon models. So the new republics became the battle- 
ground of factions. In the smaller countries Parhaments were 
found too costly, not only of themselves, but also because of the 
topheavy bureaucracies they created. Expense was the greater 
because of graft and corruption, which not only added to the 
burdens of peoples impovenshed by war, but also destroyed con- 
fidence and respect Beheving they had jumped out of the frying 
pan into the fire, they jumped back again 

Reasons fob Belief 

Against the widespread behef that there has been deteriora- 
tion in the laivinakmg bodies of English-speaking peoples it is 
doubtless impossible to make headway, however strong the con- 
viction that the behef is in large part unwarranted The most 
that can be hoped is to temper hostility somewhat by a better 
understanding of the facts. Perhaps a fairer judgment can be 
secured by leaving in abeyance the question of whether there 
actually has been detenoration and by granting a\ hat is indeed 
indisputable, that the pubhc at large firmly believes it to have 
taken place Shifting the argument, then, to the causes for be- 
lief, what changes inducing it have taken placed 

First may be named discontent mth results Democracy has 
disappointed. It has not brought the millennium IMillions of 
men have failed to get from it that bettering of their own condi- 
tion w'hich they so confidently hoped Faith has given place to 
doubt. Herein lies explanation that appeals to President Lowell 
observing the United States, to H G Wells observing Great 
Britain. Lowell thinks the political millennium is farther oif 
than when enthusiasts began to build the road to it and saw its 
splendors m the sky. Disillusionment has shed a cold gray light 
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over the landscape, while men, heedless as usual of the inexora- 
ble laws of nature, arc seeking for a scapegoat Representative 
assemblies have not proved senates of unfailing wisdom, guided 
only by desiie for the public good, and from many quarters we 
hear laments over their deficiencies Public confidence in tliem 
has manifestly declined, and vnth mcreasmg rapidity of late, 
until it almost seems that the American people aie dnfting 
toward a general loss of faith m representative government.^ 
Wells thinks that the new situation which confronts the Liberal 
intelligence of England is the discontent of the enfranchised, the 
contempt and hostility of the voters for their elected delegates 
and governments This di.scontont, this resentment, this con- 
tempt even, and hostility to duly elected representatives is no 
mere accident of this democratic country or that, it is an almost 
world-wide movement It is an almost universal disappointment 
with so-called popular government, and in many communities — 
in Great Britain paiticularly — it is manifesting itself by unpre- 
cedented lavlessness in political matters, and in a stiange and 
ominous contempt for the law ® 

What Wells .speaks of as contempt for law I should rather 
construe as disrespect for authonly Apart from those who dis- 
pense the criminal law, our public officials and representatives no 
longer command the deference that was the lule m former times. 
Modern conditions have driven dignity out of legislative halls. 
The maxim tliat famihanty breeds contempt had its ongm m no 
mistaken conception of human nature The jests of the people 
betray their sentuiients and though lampoons have foi ages been 
the lot of pulilic men, their greater prevalence m our day marks 
the growth of democratic disparagement 

Democracy also bungs in its train an ever-mdenmg resent- 
ment against leadership as well as against control of any sort 
Even success arouses its jealousy. Those whom the citizen once 
looked upon as his masters he now views as his servants, to be 
abused and derided and scorned as may suit his wliim A public 
servant is now expected to be a servant of the public, v ith all 
that the very word servant m its unpleasant signification implies 

The volume of individual discontent has been vastly increased 
in the last seventy-five years by the spread of what we com- 
monly call education, for want of a better word to describe the 

* Pvbhc Opinion, 130 

* Social Forces in England and America, 294 ( 1914 ) 
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capacity to acquire information of a sort and to learn of mis- 
cellaneous opinion The public school has very greatly enlarged 
the number of those vho habitually read and the newspaper 
press has grasped the opportunity, furnishing the masses with 
that for which they find the masses are willing to pay In this 
respect the judgment ol the publishers has itself greatly changed. 
Fifty years ago it was possible to find in many journals a reason- 
ably thorough, dignified, and instructive report of legislative 
proceedings, adequately informing the public of what took place, 
with an attention to proportion meant to satisfy an intelligent 
reader interested in public affairs To-day such a report is al- 
most unknown With but very few exceptions, the larger papers 
will not give it space They will print only the spectacular mat- 
ter or that which pei tains to topics presumed to have excep- 
tional popular interest Having learned that more money is to 
be made by entertainment than by instruction, publishers of 
course follow the more attractive path The result is that the 
amusing, the undignified, the foolish doings of lawmakers are 
“played up,” as newspaper parlance has it 
For illustration, take the absurd bills sure to be introduced 
The new spaper story never explains that the theory of repre- 
sentative institutions contemplates an opportunity for every 
citizen to present his grievance and suggest a remedy There are 
silly citizens When one comes to his Representative wnth his 
pet notion, shall it be refused a hearing'? You may say that a 
Representative ought to decline to piescnt such measures. He 
usually does, but now and then an honest and not altogether 
illogical belief that every petitioner ought to be heard, leads to 
the introduction of a bill with which the member introducing 
has not the slightest sympathy Occasionally, too, a constitu- 
ency will elect for its Representative a man with unbalanced 
mind, who will introduce a preposterous bill of his owm Nearly 
all the foolish propositions, however, come from outside Surely 
it IS not fair to judge a laivmaking body by such things, and yet 
their exploitation by the press contributes not a little to the poor 
opinion in which all legislators are held 

It is the exceptional lawmaker, too, w^ho furnishes grist for 
the humorist Of course there are men m Congress and the 
Legislatures who have peculiarities of speech or conduct, just as 
would be found among an equal number of jurists, physicians, 
architects, merchants,* but there arc very few who do not ob- 
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serve all the usual conventions There is absolutely no warrant 
for making the typical Congressman the butt of ridicule. Yet 
if you will watch the pages of the humorous periodicals, or those 
of the “funny” sections of the Sunday papers, you will find con- 
stant flings at the expense of the nation’s laivmakers. The per- 
sistence of this sort of thing in the press, day in and day out, 
year after year, helps shape the public appraisal 

The situation is well illustrated by the press gallenes in 
Washington N me tenths of the episodes that the new'spaper cor- 
respondents adjudge to have wliat is called “human interest,” 
take place in the Senate The necessarily ngid rules of the House 
minimize the running debate that develops fireworks Further- 
more it IS presumed and very likely is the case that the pubhc is 
more interested in the personalities of Senators than of Repre- 
sentatives The result is that the newspaper men pass most of 
their time in the Senate end of the Capitol Often but two or 
three of them will be seen in the House pi css gallery Rarely is 
House debate sent over the wucs Foitunate is the Representa- 
tive who reaches his constituents with more than two or three 
sentences of what may have been a carefully prepared speech, 
powerful in argument, forceful in delivery, infonnative and 
persuasive Senators do not faic much better in point of senous 
discussion, but rarely fail of publicity when vituperative or 
ridiculous 

Another change in the nature of the press has had an effect 
little realized A century ago partisanship was the life-blood of 
the newspapers Nearly all of them weie party organs Their 
first duty w as to commend the principles and practices of the 
party championed, to condemn those of the other party, to 
praise leadcis and criticize opponents. This kept alive through- 
out the year an interest in pohcics and personages Editorial 
columns weie read for tlic sake of the emotions aroused by at- 
tack and defense News columns regularly furnished political 
pabulum for hot debates in tlic country store HaK a century 
ago publishers began to find out there w'as more profit in reach- 
ing the whole community than in reaching only part of it. Ad- 
vertising became the dominant considei’ation Advertisers cared 
nothing for politics but wanted readers Slowly the intensely 
partisan papers changed their tactics or disappeared. Offend 
nobody” became the motto Editoiial opinion ceased in large 
measuic to shape public opinion Some journals still argue. 
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praise, and blame, but the great part now prosper by mformmg 
and entertaining m ith nen s and miscellany 

Of those that advise the pubhc, the most far-reaching in their 
influence are the newspapers that cater to the multitude and 
find gain m appeal to class and group prejudice Often this does 
not correspond with political prejudice, but it does gravely 
affect legislators and laiMnaking The editor-demagogue who 
can excite from a hundied thousand to a million voters by dis- 
tortions that airay the thriftless against the thrifty, that arouse 
covetousness, that malign honorable servants of the pubhc, that 
decry independence in thought and action, has become a factor 
in our pubhc affairs not to be overlooked when seeking for the 
causes that have of late lessened esteem for representative gov- 
ernment 

Another influence of the press shows itself in the matter of 
what may be called transient pubhc opinion, as I have pointed 
out elsewhere ‘ Nowadays those journals seeking or having the 
larger circulations, counting or hoping to count their readeis by 
hundreds of thousands, find it profitable to play on passion or 
prejudice by championing this or that social, economic, or politi- 
cal fad of the moment The thoughtless men and women who 
act from impulse, and promptly reach emphatic conclusions 
after reading but one side of a question, demand that a new law 
be enacted straight off Congress or Legislature, slow and cau- 
tious, fails to respond and is forthwith condemned by the im- 
patient multitude. A few months later the fad may be forgotten, 
but the mental impression of indifference and lethargy remains. 

Precisely the same change appears in the comparatively new 
attitude of the English press toward its la-wnnakcrs, save that 
there the influence and standing of the House of Commons suffer 
more than m the case of the upper branch A G Gardiner, 
veteran English jouinahst, writing in the “Atlantic” of August, 
1921, about “The Twilight of Parliament,” laid part of the re- 
sponsibility at the door of what he called “the new journalistic 
hierarchy,” the few great .syndicates that have made the appeal 
to reason more difficult, and the appeal to violent emotion in- 
finitely more profitable This led the pubhc on stunts and sensa- 
tions, Gardiner says It debased the currency of political con- 
troversy to phrases that could be put in a headline and passed 
from mouth to mouth The old-fashioned new spaper, which re- 

^ Robert Luce, Conorci,s An Explanation^ 129 
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ported speeches and believed in the sanctity of its news-columns, 
went under or had to join the sauue qui pent Parhament was 
treated as a music-hall turn. If it was funny, it was reported, if 
it was serious it was ignored With the exception of a few papers, 
chiefly in the provinces, the utterances of serious statesmen 
other than the prime minister ncre unreported. 

There is little of the cntertaimng about the normal work of 
making laws As Henry Cabot Lodge observed, legislative bod- 
ies have rarely touched the popular unagmation or appeared in 
a dramatic or picturesque attitude “The Conscript Fathers, 
facing m silence the oncoming barbarians of Gaul; Charles the 
First attempting to arrest the five members; the Continental 
Congress adopting the Declaration of Independence, the famous 
Oath of the Tennis Court — are almost the only instances which 
readily occur to one’s mind of representative and legislative 
bodies upon whom for a brief instant has rested the halo of 
heroism and from which comes a strong appeal to the imagina- 
tion The men who fight by land and sea rouse unmediate popu- 
lar enthusiasm, but a body of men engaged in legislation does 
not and can not offer the fascination or the attraction nhich are 
inseparable from the individual man who stands forth alone 
from the crowd in any great work of life, whether of war or 
peace ’’ '■ The recognition and practical apphcation of this by 
the press of to-day accounts m no small part for the ignorance 
and the mdiffeiencc of the pubhc at largo m relation to the actual 
doings of their Representatives in legislative halls 

Group action is another development that in our time has 
contributed m this respect Frederick M Davenport, long an 
intelligent and capable observer and analyst of matters political, 
concluded after recent service in Congress that one of the two 
outstanding causes for the present weakness of that body is the 
influence of pressure groups that are no longer secret lobbies of 
the old order, but open organizations of men and women out to 
punish any Representative who opposes the particular special 
interest of their own enthusiasm and desire - Calvin Coohdge, 
m one of his writings after he had left the White House, said “it 
is because in their hours of timidity the Congress becomes sub- 

^ Address at Princeton University, March 8, 1912, printed as Senate Doc 406, 
62nd Congress, 2nd Session 

® “The Magnitude of the Task of the Politician," Harvard Business Review, 
July, 1933 
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servient to the importunities of organized minorities that the 
President comes more and more to stand as the champion of the 
rights of the whole country ” ^ Mr Coolidgc went on to ob- 
serve that oigamzmg such minorities has come to be a well- 
recognized mdustiy in Washmgton. They arc oftentimes led by 
persons of great ability, who display much skill in bringing their 
influences to bear on the Congress. They have ways of securing 
newspaper publicity, deluging Senatois and Representatives 
vith petitions, and overwhelmmg them with imprecations that 
are oftentimes decisive in securing the passage of bills. 

The other of w hat Mr. Davenport thinks the two outstanding 
causes for the present weakness of Congressional government is 
the presence of widely heterogeneous elements in the population 
itself, as well as diverse sectional backgrounds and interests. 
This factor I should not rank quite so high Fiom the start ours 
has been a nation of heterogeneous elements, but though the per- 
centage of descendants from colonial stock may not be so large 
as m the years immediately following the Revolution, it is still 
decidedly preponderant Four fifths of the names of Senators 
and Representatives now m Congress indicate Anglo-Sa.\on 
origin and others that are Nordic are bcine by men whose fore- 
bears have been here for generations and i\ho are completely 
American To be sure, about a quarter of the Representative 
districts contain racial groups voting n ilh numbers and solidar- 
ity that make their prepo,sscs.sions and prejudices politically of 
much consequence, but the effect m the work of Congress itself 
IS rarely conspicuous 

Conflict cf sectional backgrounds and interests is more im- 
portant, and gravely so It is not novel The nation began with 
fear, rivaliT-, struggle between the northern and southern 
States Economic interests played the largest part in bringing 
on the Civil War To-day the strife is between the regions where 
industry predominates and those that are mainly agricultuial, 
with lesser groupings as in the case of the mining States and 
cnss-crossmgs that spring from special interests such as foreign 
commerce Hence come the “blocs” that fiom time to tune 
disturb the normal processes of legislation under the two-party 
system. So far these eombinations have not lived long enough to 
warrant the apprehension they have aroused We are not yet 
seriously threatened by the multi-party methods of Continental 

‘ American Magazine, August, 1929 
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Europe However, while a “bloc” lasts, it does make trouble, 
and at all tunes the timid stand in fear of special interests 

Next we must reckon with the effect of the material and social 
changes of the last two geneiations The growth of wealth has 
affected the standing of legislative bodies by exposing them to 
more powerful influences ol a selfish nature than the world had 
seen since the days of the decadent Roman Senate The coipor- 
ate form of commercial activity lends itself peculiarly to meth- 
ods that eliminate the lestraimng power of individual conscience 
and encourage pressure of the soulless variety Also, through 
the money at command, it lias made possible an unprecedented 
development of tlie ait ol piopaganda, by which an artificial 
opinion may be created for the puipose of accomplishing selfish 
ends This not only tends to muddle opinion itself, but also 
tends to vitiate the processes we liave devised for putting opinion 
into action 

The progress of science by leap® and bounds has brought to 
lawmaking bodies a great vaiicty of pioblems calling for techni- 
cal knowledge that cannot be adequately supplied by Repre- 
sentatives chosen for the most part with no legard to special 
training An eminent lawj'ei, who for some years was at the 
head of one of the largest public-service corporations in the 
world, and whose knowledge of business and social problems far 
surpassed that of most legislate)! told me that one winter, hav- 
ing less on his hands than usual, he had systematically examined 
the bills introduced into the Lcgislatuio of his State and found 
that in many instances he ^^a,s unable to detennine to his own 
satisfaction what should be the decision His conclusion was 
that w'e have outgrown the lawmaking methods adequate in 
simpler times 

The attractions of pubhc life are not such as to draw' into it 
any considerable number of expeits oi of exceptional men of 
affairs The prospect of the drudgerj' inseparable from a Con- 
gressman’s life, does not allure The likeliliood of being for sev- 
eral years a nonentity in the House itself is not offset by the 
know'ledge that every member can be busy and of use behind 
the closed doors of a committee room , it is but liiiman to crave 
some repute for good work done The almost complete absence 
of opportunity to share in handling the big problems other than 
those of one important committee or tw'o or three minor com- 
mittees lessens attractiveness The probability of a tiresome 
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campaign for re-election evciy two years, with the complete 
uncertainty as to hether Fortune will permit the long service 
that alone can bring prestige, honor, satisfaction, adds to the 
doubt as to whether the game is woitli the candle. 

Another reason why our lawmaking bodies fail to meet the 
present-day demand is that they are in the control of men who 
by education and occupation are hostile to the spirit of this de- 
mand Lawyers still preponderate, men by their profession in- 
chned to destructive criticism, worshiping precedent, accus- 
tomed to interpret laws but not to make them Nowadays the 
public, or at least the vocal part of the public, calls for con- 
structive, not obstructive nor destructive legislation Further- 
more, it wants tlic laws brought up to the minute In our time 
conditions change so rapidly, science moves so fast, inventions 
tread so closely on each other’s heels, that elderly legislators, 
those who usually control, cannot keep up Most men cany 
through life the ideas and theones they acquired in youth It is 
particularly hard for a Congressman to acquire new bases for 
judgment, new principles for guidance. The routine of his woik 
loaves little time for miscellaneous reading Even the technical 
literature relating to his immediate problems must often be 
skimmed, not thoroughly studied and fully digested 

Walter Lippmann wrote his suggestive book on “Public Opin- 
ion’’ to establish the proposition that the great need is to inform 
all who directly or indirectly have any share m lawmaking 
Says he (p 288)' “The main reason for the discredit, which is 
world wide, is, I think, to be found in the fact that a congress of 
representatives is essentially a group of blind men in a vast, 
unknown world ’’ In our case he lays the blame at the door of 
our choosing representatives by districts and contests the theory 
that with the best man of each district bringing the best wisdom 
of his constituents to a central place, all these wisdoms combined 
are all the wisdom that Congress needs He holds that a com- 
bination of local impressions is not a wide enough base for na- 
tional policy, and no base at all for the control of foreign policy 
However, even granting that Mi Lippmann is right, that does 
not concern a great part of the work of Congress, what may be 
called its business 

The expansion of the legislative field to take in a great variety 
of administrative laws has strained to the breaking point a law- 
making system adapted to handling measures comparatively 
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few in number, with pnnciples and policies predominating. The 
system is not suited to handling administrative detail properly. 
The more that such detail is imposed upon it, the worse the 
results. 

In the Amencan States constitutional change has been stead- 
ily m the direction of making the machinery of lawmaking less 
responsive and less effective Restraint and then more restraint 
has been the universal story. Every shackle has made things 
worse. Every interference has encouraged evasion, which al- 
ways impairs morale Every lessening of responsibility has m- 
creased irresponsibility Every lowenng of the honor of office 
has made ofl5ce less inviting to men of ambition and a fine sense 
of duty. The corrupt are less and less hampered by the rivalry 
of the honest. The incompetent find it more and more easy to 
win election and the attractive salary that follows. 

In another way salaries, ever grmving, have wrought evil Of 
old it was not expected that the salary of a legislator would 
furnish him a livelihood. For most Congressmen it is now quite 
adequate to that end, and m some of the larger States it is large 
enough to attract men of modest habits and needs. It Joes not 
necessanly follow that these men are of themselves less useful 
legislators, but it does too often follow that the wish to retain 
office plays a pait in shaping their course. The dread prospect 
of defeat looms. With every passing session they see lessen the 
possibJity of successfully resuming the practice of a profession 
or rebuilding a business They become cautious and timid, lose 
independence. Their best chance for income upon retirement 
being appointive office, they avoid offending the Admmistration 
or party leaders. Since constructive effort always disturbs 
somebody, they obey the maxim, “Let sleeping dogs he." So 
their usefulness wanes. 

The criticism that has been bred by these conditions has too 
often been of a nature to make the conditions worse mstcad of 
better, and so has by itself produced cause for more criticism 
Who can imagine that the diatribes of the muck-raking epoch 
encouraged the clean young men of America to enter public hfe? 
Surely it was not made more attractive by the publication in 
important newspapers of such things as this “It is not possible 
to speak in measured terms of the thing that goes by the name 
of Legislature in this State It has of late years been the vilest 
dehberative body in the world The assemblage has become one 
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of bandits instead of lawmakers Eveiything within its grasp 
has been for sale. The commissions to high office are the outward 
and visible signs of felony rather than of careful and wise selec- 
tion.” ^ 

At the same time that the newspapers have been poisoning 
the masses, wnters from whom we ordmanly expect v ords better 
weighed and conclusions reached with more careful study of the 
facts, the authors of essays and books, have been rashly prejudic- 
ing the youthful minds that m their turn are to shape opinion, 
as well as the minds of that part of the reading pubhc at large 
which selects serious literature for instruction. One of these 
authors. Professor James H. Ilyslop of Columbia University, 
published in 1899 “Democracy — a Study of Government,” 
from a viewpoint as pessimistic as that of Lecky We find him 
in his introduction averring that “the social and moral forces 
which democracy lets loose show no conservative respect for 
justice, law, and order ” After cataloguing the evils of the tunes 
he goes on with reference to “the dechne of legislative morahty ” 
Later he declares that “ Congress has duties which it is impossible 
for the ordinary man to perform, however conscientious he 
may be”, that “members are too frequently elected by a cor- 
rupt machine and an ignorant proletariat”, and that “such 
power as is possessed is usually employed to satisfy either party 
or personal interests.” 

No more encouraging to pubhc service are such words as 
those of a man commanding the attention naturally given to 
one who has been Attorney-General of the United States, 
Charles J Bonaparte: “Our statutes are m great part the work 
of mere vote-hunters and demagogues, enacted for the tempo- 
rary ends of politicians or artfully contrived to advance the 
selfish purposes of unscrupulous men, often the veiy men against 
whose wrong-domg they pretend to provide safeguards ” * 

For another illustration observe how Vomice Earle Danner 
disported himself on the heights of hyperbole- “For several 
generations the legislative system of our States has been the 
acme of inefficiency. It has been the promoter of graft, the 
harbinger of corruption, the creator of legal blunders, the 
mother of high taxes, and a barner to eveiy effort toward 
progress.” ® 

• Quoted by J R Commons, Proportional Representalwn, 1. 

• “Judges as Law Makers,” Green Bag, Oct , 1911. 

• Forum, March, 1914 
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Even so judicious a critic as Governor O’Neal permitted 
himself to generalize extravagantly, saying that the distrust 
of Legislatures had in many States grown mto open contempt 
for our lainnaking bodies “In many, if not a majority, of the 
States, a session of the Legislature is looked upon as something 
in the nature of an unavoidable public calamity Business 
becomes alarmed, industrial development and mvestment are 
checked, and there is a general apprehension that the results 
of the legislative session, instead of bemg beneficial, will be 
mjurious to the public interests ’’ ‘ 

To like effect is what is said by Professor M. H Merrill of 
the University of Oklahoma about the pubhc opinion of his 
State in this matter, iihich though perhaps more extreme than 
would be found in some of the other cemmonwealths, is typical 
of too many “Conversations with men and women represent- 
ing every class in the State,” he reported, “reveal a general 
feeling that for the most part legislators are not all that they 
should be, that the Legislature itself is a detrmient to the State, 
albeit an unavoidable one, that the legislative sessions are to 
be anticipated with foreboding, endured with patience and 
long-suffering, and remembered with relief at their close ” * 

If that IS the case, it must be by reason of sms of commission, 
but Professor Merrill also stresses sms of omission The Legis- 
lature, he says, has failed to face the vital problems of the State 
and to attempt their solution Legislation relating to subjects 
that have been topics of public discussion, that seriously affect 
the economic or moral welfaie of the State, is either not at- 
tempted at all, IS lost in the maze of legislative procedure, or 
passes one House only to fad m the other Bdls for increasing 
the salary of county treasurers, for establishing a session of the 
county court at some ambitious town, or for making some minor 
change in the existing statutes have a good chance to become 
the law of the land Remedial or constructive legislation of 
real importance, however, is very unlikely to receive serious 
consideration, stdl less likely to be considered favorably. 

Much the same criticism may be made of Congress. A few 
big bills and many little bills are enacted at each session, but 

* Kmmet O’Noal, “ Distrust of State Legislatures,” No Am Renew, Miqt. 
1914 

* “The Oklahoma Legislature,” Southwestern Pol Science Quarterly, Septem- 
ber, 1922. 
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the mid-way bills are for the most part postponed and post- 
poned. This IS particularly true of measures relating to the 
machinery of administration Its wheels aie allowed to creak 
year after j'^ear for lack of adjustments. That explains m part, 
for example, why Congiess has been so slow m meeting the 
ciying demand for improvement in judicial processes 

There is less ground for the fault found with our national 
House of Representatives by Professor Harold J Laski, who 
after teaching at Harvard became Professor of Political Science 
at the University of London and who is one of the most prolific 
writers on that subject His animadversions m the matter of 
Congress well illustrate misunderstandings probably inevitable 
on the part of men who have not served m legislative bodies 

The House, he says, “commits every fault against w'hich 
the canons of political science can utter warning ” ^ That is 
at least comprehensive. Further, “the first business of a legis- 
lature IS to illuminate great principles m debate, but the House 
has long since ceased so to discuss pubhc questions that the 
electorate can be persuaded to follow their analysis.” There 
IS some ground for this, but although debates are rare and none 
match m length those of half a century and more ago, the big 
questions are debated enough to enlighten the public if it wished 
to be informed The trouble is that the newspapers do not 
think such to be the case. 

More debatable is Professor Laski’s complaint that “the main 
work of the House is done m the dark recesses of committee- 
rooms w'hence only rumor and legend emerge for the edification 
of the press,” this being inconsistent with his theory that 
“essential proceedings should be conducted m the public view.” 
In another volume I have given the reasons to the contrary, * 
and here need only observe that very few judicious men who 
have been members of legislative bodies would say that execu- 
tive sessions of committees are undesirable. 

Professor Laski further says: “A legislature should be so 
organized that the opponents of government have a clear and 
full opportunity to make their case against its policy. But 
the dehberate purpose of the organization of the House is to 
reduce opposition to a speechless nullity.” Such is not the pur- 
pose nor does the implied effect follow. On the contrary the 

‘ " The American Political System,” Harper's Magazme, June, 1928. 

* Legislative Procedure, 149. 
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minority gets more than its fair share of opportunity for dis- 
cussion. The tune for debate is always dmded evenly between 
those who favor and those who oppose. In the House of the 
73rd Congress (1933—34) the majority party had about three 
quarters of the members. Yet the other quarter had half the 
time for debate. It is true tliat by reason of the phenomenal 
influence of tlio President and the evident need for quick action 
on measures meant to relieve suffering and hasten recoveiy 
from the depression, debate on some very serious and important 
proposals was limited, undul5'^ the minority thought, but in 
normal times there is usually opportunity enough, and more 
debate than the greater part of the membeis will take the tune 
to hear. The fact is that debate m the House extending over 
days is in disfavor, but this is not the fault of either procedure 
or leadership. 

In England among the reasons given for the decline of the 
prestige of Parliament are: the influence and attitude of the 
press, the extensions of the suffrage, direct action by labor; 
the greater control that party organizations exercise over their 
members in the House, tlie increase of e.xecutive powei, the 
complexity of legislation, the diudgery that repels from mem- 
bership highly educated jmung men of independent means 

Of the reasons why Amencan lawmaking bodies do not satisfy 
I should place at the head their failuie to adapt their processes 
to modern social and economic conditions, together with the 
failure to make constitutional changes that Mould permit such 
adaptations as cannot be otherwise made Notii ithstanding 
occasional outcry against indmdual ineasui’cs and the un- 
warranted complaint as to the volume of the legislative total, 
my conviction is that the pubhc believes there is failure to keep 
up with the needs developed by science and invention, vith 
the resulting clianges in produemg and distributing processes 
as well as in social relations 

This IS the charge now making against parliamentary insti- 
tutions everywhere Thus Lord Ponsonby, m riting in England, 
says: “Clearly our sloiv-u orking, lU-dcviscd procedure for legis- 
lation, combined with the doctrine of gradualness, cannot cope 
with the problems of to-day m Inch need rapid and drastic action. 
With all its anomalies, it may be argued it works and at any 
rate has prcventi'd revolution It may have worked, but it 
does not work and is not working to-day The countries which 
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copied the representative parliamentary system are scrapping 
It.” ' 

Failure to meet promptly the unmediate needs was not the 
only reason for that scrapping, but it was unquestionably a 
potent factor. 

It IS a reason actively at work in the United States. Whether 
the republic will prove equal to meetmg it, is a question of no 
small magmtude. 


Effects op Fault-Finding 

Whether or not on the whole the effects of fault-finding have 
been salutary, granting that the critics, stirring the people to 
a keener sense of their responsibility for their own govern- 
ment, and inculcating higher standards of conduct for public 
men, have done a useful service, though at the cost of great 
individual injustice and much undeserved humiliation, yet to 
them may fairly be attributed a large share of responsibihty 
for the low esteem in which our lawmaking bodies have come 
to be held 

Theodore Roosevelt furnishes most striking illustration of 
this Forty years ago he wrote for the Century Magazine a 
description of the New York Assembly — the only account of 
the actual workings of a State Legislature that has ever, so far 
as I can find, received wide-spread reading, one of the few 
accounts that have ever been printed in a periodical. This 
description of ivhat was then one of the worst legislative bodies 
in the ivorld, doubtless was accurate as Mr. Roosevelt saw it, 
and I have no wnsh to impugn his statements, yet everybody 
knows Mr Roosevelt’s temperament inclined him to a use 
of hyperbole that was on many occasions wonderfully helpful, 
but that did not increase the confidence of a cautious seeker 
for scientific precision Anyhow the description he WTOte 
appears to have been accepted by many writers at home and 
abroad as a fair dcscnption of a typical Legislature, w'lth the 
result that all American Legislatures greatly suffered thereby 
in reputation. 

Mr. Roosevelt’s habit was to dogmatize. It is a habit natural 
to critics and not without merits, but sometimes it overshoots 
the mark. One thing Mr. Roosevelt said at that time, when he 

' “ Will Parliamentary Government Sun-ive’” ContemporaTy Reneio, Febru- 
ary, 1933 
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had served three terms in the New York Assembly, may suffice 
to show the danger of sweeping statement “No man,” he de- 
clared, “can do good service in the Legislature so long as he is 
worrying over the effect of his actions upon his own future." '■ 
That may be a true enough generalization, but hke all general- 
izations is subject to proviso by reason of complicating factors. 
If hfe could bo reduced to ten axioms, hke Geometry, it would 
be more simple. Not even on the Ten Commandments could be 
built an ethical structure wholly logical, without contradictions. 
Roosevelt’s dictum runs counter to another, not less important, 
to the effect that every man must live his whole life. The idea 
that we should live as if there wore no to-morrow goes against 
the whole current of society It is every man’s duty to preserve 
his own usefulness as far as he can without violating principle. 
Or it might be said rather that if he violates principle, he mars 
his usefulness, for his moral fibre suffers. These things can be 
reconciled. In essentials a legislator should have no thought 
of hia own fortunes, and by essentials are meant those issues 
mvolving ethical considerations, those of right and wrong, as 
they present themselves to each individual, and they mclude 
pubhc as well as personal etlucs Great party principles would 
come within the classification But in minor matters of ex- 
pediency, not ethical, not vital, it may be perfectly legitimate 
sometimes for a legislator to remember the circumstances of 
his constituency, though in no case should he worry. 

Another half-truth, often used as a basis for criticism, is to 
the effect that a legislator should always be absolutely inde- 
pendent, should always form his own judgments. As a matter 
of theory the validity of the dictum may be doubted. A legis- 
lative body IS not an aggregation of hostile units, each in arms 
against every other. Give-and-take, concession, compromise 
are of the essence, for the very object is to unite a majority on 
common ground There lies the error of those who talk about 
the individual responsibility of legislators, as if it were of course 
to be desired Walker D Hines, for example, writing on “Our 
Irresponsible State Governments,” “ says with an air of regret 
and rebuke that it is ordinarily impossible to place the blame 
on any particular member for any important act which proves 
to be contrary to the pubhc interest. “Generally he is able to 

* "Phases of State Legislation,” Century Mag , April, 18SS 

® Atlantic Monthly, May, I'Jlo 
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share that blame equally with every other member of the ma- 
jonty which acted or failed to act.” Why should he not? Is he 
who persuades less or more to be blamed than he who is per- 
suaded? Have you not asked both of them to reconcile and har- 
monize their views, if they honorably can, to the end that there 
may be decision? Would you smgle out members of a jury for 
punishment if you did not like their verdict? 

Whatever the theory, as a practical matter complete mdepen- 
dence is impossible, for no man can acquaint himself with all 
the fact and argument beanng on every question on which he 
must vote. Men must in some measure rely on the judgment of 
others, must to some degree a^me their honesty and wisdom. 
Too many members niin their chances for influence by taking 
needless positions upon matters of which they have no pcreonal 
knowledge. There is nothing dishonorable in a discriminating 
rehance. It is compelled by the conditions of legislative work 

In this matter of co-operation, Mr. Biyce, usually so accurate 
an observer or so judicious in weighing the information given 
to him, fell into a singular error, unless my personal observation 
and experience are wholly exceptional He says that the general 
good-nature of Americans, and the tendency of members of 
their Legislatures to oblige one another by doing reciprocal 
good turns, dispose them to let any bill go through which does 
not mjure the interests of a party or person. An American 
essajnst, W. D. Parkinson, has fallen into the same error, for 
he says that “the presumption is in favor of the enactment of 
any bill presented mth plausible support, unless it meets with 
serious remonstrance ” ‘ Mr. Parkinson ivants the presumption 
changed so that it shall be agamst every bill whose sponsors 
cannot show public necessity therefor. That has been precisely 
the attitude of every group of legislators with ivhom I ever 
w'orked or whom I ever watched at work The burden of proof 
is always on the petitioner. Indeed the habit of hostility gets 
to be so inveterate that with some men it becomes an obsession 
and destroys their usefulness, for they cease to have open minds. 
That IS one reason why Senates are so often reactionaiy — most 
of their members have had previous service m the lower branch, 
developmg the negative instinct, and every year m the Senate 
increases the tendency to oppose. Judge Lowell, whose experi- 
ence was with the lower House in Massachusetts, thought tliat 

^ "The Ham of Law,” Atlantic M<mthly^ July, 1014 
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even a leader soon comes to consider his chief duty is to stop 
legislation that is positively bad rather than to secure that 
which is positively good ‘ 

Mr. Bryce partly escaped from his blunder by saying that the 
good-nature which he held responsible for reciprocal good turns 
counts for less m a committee, and that a committee has its 
own views and gives effect to them, but he erred in citing this 
as a reason for the distinction he drew between committee and 
House. He was nght in saying that in the House there are few 
view's, though much impatience, the House has no time to weigh 
the merits of a bill reported to it, members know' no more of 
what passed m the committee than the report tells them. Also 
he is right m saying that if the measure is palpably opposed to 
their party tenets, the majority will reject it, if no party ques- 
tion arises they usuaU}' adopt the views of the committee. The 
error lies in the assumption that good-nature plays any part m 
the process The wise man follows the committee unless he 
knows of some reason to the contrary, because the committee 
exists for the very purpose of advising. 

In respect to this as to every other phase of the legislative 
process, is it not reasonable to ask the cntic to remember that 
the pre%'ailing practice has been worked out by the friction of 
many strong minds, bent on devising a B5'’stera that after as 
much study and argument as conditions maj' permit, will re- 
concile diverse views and secure decision? It is not yet a per- 
fect system. Alany of its details might be bctteied forthw ith. 
Yet in its broad outline pcrliaps it is nearer the best attainable 
than a theoiist would grant George Bancroft, learned m the 
history of our land, held that the institutions of self-government, 
if often defective, are alwaj's appropriate, for tliey aie the exact 
representations of the conditions of a people, and can be evil 
only because there are evils in society, exactly as a coat may suit 
an lU-sliapcd person * 

The same principle applies to the products of the sj-^stem. At 
any given tune the laws of a democracy are m the mass surpns- 
mgly near what the people want. Undoubtedly they are not 
the wisest possible. Frederick Pollock truly says that a public 
judgment of happiness, expediency, well-bemg, or whatever 

^ Francis C Ijowell, " Fcgislativc Shortcomings.” AlUinius Alonthlyt March, 
1897 

’ History of the U S , i. 416 
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else we call it, is in the nature of human affairs a rough thing 
at best.^ As Judge Story put it, the question never was and 
never can be, vhat is absolutely best, but what is relatively 
wise, just, and expedient - It is told that long, long ago when 
Solon, most famous of lawmakers, was asked whether he had 
given the Athenians the best possible laws, he ans^vered. “I 
have given them the best they could bear.” Whether legend or 
not, this has an clement of eternal truth. Rousseau amplified 
it. “As an architect, before erecting a large edifice, examines 
and tests the soil in order to sec w'hether it can support the 
weight, so a wuse law'giver does not begin by draiving up laws 
that are good in themselves, but considers first wdiether the 
people for w'hom ho designs them are fit to endure them.” ® 

In a republic, where nominally the lawmaking is the wmrk of 
representatives but really is the work of the people themselves, 
the same pnnciple is inevitably applied, though with the differ- 
ence that it IS an unconscious process. Do not suppose that an 
Amencan legislature ever legislates consciously to phrase any 
great principle. To-day it is as true as when Plato wrote, that 
“no man is ever a legislator, but fortune, and all kinds of 
accidents, happening in all kmds of ways, are our legislators ” 
The multitudinous laws reflect no understanding of the forces 
at w^ork, no comprehension of the goal. Yet none the less they 
portray with the fidelity of an impressionist the condition of 
society at the moment, reveal its ideals, disclose its hopes. 

The defects of our legislatures arc mechanical, not tempera- 
mental. Most of the members, most of the leaders, are above 
the level of their constituencies m zeal and industry, honor and 
integnty, altraism and patriotism. Because hampered by out- 
grown processes, they waste strength and tunc They could and 
would do better ivork if precedent, custom, and the people per- 
mitted Their fault is that they do not revolt, use what power 
is in their hands, and by reshaping their methods as much as 
they can, meet in larger degree the needs of to-day. 

Men who persist in wasteful ways are thereby stopped from 
resenting criticism, for the blame that is just protects the blame 
that is unjust. Yet so much of it is so outrageously unjust that 
the lawmakers of the land may well wonder sometimes whether 

' UvaUiry of the Science of Pohlice, ch vn 

* Mass Convention of 1820, Journal, 289. 

® Social Compact, bk 2, ch viii 
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the habit of slander ought not somehow to be checked. They 
may be forgiven for wishing they could go back to the good old 
days when in the first year of the colony of the Massachusetts 
Bay m New England, Thomas Foxe, a servant, was ordered to 
be whipped for uttering mahcious and scandalous speeches, 
whereby he sought to traduce the General Court, as if it had 
taken some bribe in a certain mstance.^ Nowadays, of course, 
however deep freedom of speech may sink in the slough of 
license, we can give no senous thought to whipping or other 
criminal penalty if our institutions or our public servants arc 
maligned, but wholly vain may not be an appeal to thoughtful 
men, loving their country, to be cautious and accurate when 
they censure the men and the methods relied upon for trans- 
lating the Mill of the people mto law. 

State and Nation 

There remains to be consideied what has been held to be one 
effect of the criticism of our State Legislatures — the accelera- 
tion of the centralizing process tliat is the most stnkmg phenom- 
enon of recent American politics, in other words the tendency 
to transfer power from the State Legislatures to Congress. 

The founders of our nation meant that it should control 
foreign relations and that the States should continue to handle 
nearly all domestic affairs Congress was to be limited, the 
Legislatures vere to bo more neaily free It was drhlieiate 
design, not accident, tliat led to a scheme of govemmeut there- 
under Congress may exercise no pot ers not expressly delegaVi d 
to it, and the Legislatures may exercise any pot ers not expressly 
denied Under the restraints of this system Congress has di- 
rectlj’' touched the life of the citizen vciy little. Until of late 
it hardly deserved to be called a lawmaking body, if by the word 
“law” we are to mean tliat thich affects the rights and duties 
of men Excluding administrative matters, those of income and 
outgo, revenue and appropriation, the business of government, 
for a century or so the work of Congress was trivial in quantity 
and comparatively unimportant in bearing. It is doubtful if 
one citizen in ten thousand has ever seen or ever will see a 
copy of the United States Statutes It is doubtful if one lawyer 
in ten owns a copy or ever has had occasion to refer to a copy. 
Outside the field of patents, copyrights, trademarks, and the 

' Records , i, 64 



726 


LEGISLATIVE PROBLEMS 


postal service, and again excepting revenue and expenditure, 
no national enactment was known of until recently by the 
masses of the people. The compaiatively few who paid an 
internal revenue tax for sclhng hquors and cigars, or who re- 
turned after foreign travel, or who engaged in commerce on the 
seas, or who bought public land — these and some others may 
have had occasion to know the wording of a Federal statute, 
and of course everybody came m contact with postal regula- 
tions, but on the whole it could fairly be said that the laws of 
the nation had little of direct relation to the lives of the people. 

On the other hand under the original division of powers the 
States retained, with few exceptions, the whole field of law re- 
lating to property, both real and personal; that of contract; 
domestic trade and industry, the charter and control of corpora- 
tions, presently to become of magnitude as business incorpora- 
tion developed, the whole domain of the family, including what 
are known as the domestic relations, marriage and divorce, 
wills and descent of property; municipal law’, covering all of 
local administration by towns, villages, cities, counties; the 
making and use of highw'ays (aside fiom the post-road provi- 
sion), the greater part of the courts, the definition and punish- 
ment of most crimes; the promotion of morality; provisions for 
education, art, pleasure, recreation, the field of labor, including 
relations betw’ccn employer and emploj’ce, hours and conditions, 
the protection of women and children ; and the rest of the bound- 
less realm of the police power In other w’ords it w'as the State 
that in time of peace seemed to have the whole charge of a 
man’s safety and to be alone concerned with securing to him 
comfort, happiness, justice The chances were that he would 
pass aU his life without once feeling the weight of Federal 
authonty Even when that authority took money from his 
pocket, he did not know it, because all Federal taxation was 
indirect. The Nation was a distant sovereign, to be remembered 
only when a Congressman or President was to be elected, or 
when men talked politics, for the problems handled at Wash- 
ington have always somehow seemed to the people bigger than 
those near by. The State was a neighbor and friend, ever at 
hand, in field or factory, at the fireside, on the street, wherever 
men worked or went 

When Do Tocqucville wrote of his visit to America (1835), 
he reported to his countrymen that the governments of the 
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States wore in reality the authorities directing society in 
America. Half a century later Bryce explained to his I^ngligh 
readers that he who would understand the changes m American 
Democracy m ould find far more instruction m a study of the 
State governments than of the Federal Constitution. About 
that tunc one of oui scholars pointed out that all the miportant 
constitutional changes of the preceding sixty years in England, 
a dozen or so m number, with the possible exception of some 
minor provisions, would in this country have been made by the 
State Legislatures, or possibly State Conventions, and not by 
the national Legislatuic.'- 

With the breaking down of the theory of States’ Rights by 
the Civil War began a change m the division of powers There 
had been a change in the ratio even before the War, brought 
about little by little as restramts on the Legislatures were put 
mto State Constitutions. The powers thus abandoned by the 
States did not, however, go to Congress, but disappeared. It 
was only after the War that powers began to be transferred from 
State to Nation. For a generation the change made no great 
headway, but by the opening of the twentieth century it was 
clear that the States were dwindlmg, the Nation swelling When 
our entiy into the Great War forced us to muster all our strength, 
centralization leaped ahead, but not long after the end of the 
conflict it had fallen back neaily to its previous position. The 
experience, hou ever, had prepared the way foi action in another 
conflict that, with the depression which began in 1929, culmin- 
ated with the closing of the banks, March 3, 1933, and continued 
through weary months of great unemployment, hardship, and 
suffering For relieving the needs of the impoverished the treas- 
uries of all the States were depleted, some were exhausted Here 
and there constitutional limitations on boi rowing were not to 
be quickly changed Furthermore, the nation could borrow at 
lower rates of interest than the States Quickly spread the 
belief that relief was in large part if not wholly a national 
responsibility The result was suaft and vast expansion of 
Federal activities, mushroom growth of bureaucracy, enormous 
increase in Federal outlay 

The legislation from which this resulted made great inroads 
on the piinciple that the States should administer their own 
affairs Let two illustrations suffice. When a generation ago 
* J. F. JamcBon, Ini to tlie Const and Pol Hut of the U S ,8, 
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the need of workmen’s compensation insurance was to be met 
by legislation, nobody thought of turning to Congress save 
in the matter of mtei state employment such as that on the 
railroads. Yet when in the course of the depression that con- 
tinues at this wilting, demand for unemployment insurance 
became msistent, hardly a voice wrns heard protesting that this 
was a matter the State Legislatures should handle. So also it 
was with old ago pensions ^me of the States had already made 
a start in this field. By trial and error they were usefully working 
out the difficult problem. Clamor for national contribution 
drowned the weak voices of those who remembered what pro- 
gress we have made by treating such things as local obligations. 
Ignoring the fact that needs vary greatly by reason of climatic 
conditions, regional characteristics of the population, and do- 
mestic habits, the national contiibution w^as to be impaitial 
Worse still, responsibility ivas to be divided, insofar as Congress 
should concern itself with how its appropriations were spent. 

In vanous other fields reformers took advantage of the op- 
portunity to transfer their activities from the State capitols to 
Washington There Congress turned decision over to the Exec- 
utive, first by granting unhesitatingly his inquests for sw'ocpmg 
powers, and then by enacting such legislation as was necessary 
for carrying out his proposals Their wisdom is not here to be 
questioned Our concern is with the effect on our system of 
government. 

When Bryce wrote, in 1888, he thought the State, which set 
out as an isolated and self-sufficing commonwealth, had become 
merely a part of a far grander whole, which seemed to be slowly 
absorliing its functions and stunting its growth, as the great 
tree stunts the shrubs over which its spreading boughs have 
begun to cast their shade. To-day far more warrant for the 
simile could be found, though even when applied to present 
conditions, I should see in it something of poetic license. The 
States are weaker, but they are still powerful and will long so 
remain 

Remsch in 1913 deplored the mdiscriminate decrying of State 
Legislatures, as unfortunate and dangerous, because instead 
of arousing in the citizens the purpose of strengthening and puri- 
fying the local institutions of government, and thus allowing 
that condition of national hfe to continue in which political 
expenence is varied and deepened by local differences, such 
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course of action induces men to look upon the organs of State 
government as hopelessly inadequate, and to center their at- 
tention and their purposes entirely in the Federal Government.* 
Evidently he held the view that the fault-finding of our day has 
had a real part in the centrahzing tendencies of the times. 
Elihu Root had gone farther and argued on the assumption 
that the fault-finding had been warranted lie said to the Penn- 
sylvania Society, in Now York, December 12, 1906, that the 
intervention of the National Government in many of the 
matters wdiich it had recently undertaken, would have been 
wholly unnecessary if the States themselves had been ahve to 
their duty toward the general body of the country “It is use- 
less,” ho said, “forthe advocatesof State rights to mveighagainst 
the supremacy of the constitutional laws of the United States, 
or against the extension of National authority in the fields of 
necessary control where the States themselves fail in the per- 
foimance of their duty ” 

It may be that Air Root was justified in his premises and 
Professor Reinsch in his imphcation, and yet it would not be 
impossible to find basis for argument that m each case there 
may have been confusion of cause and effect If economic 
and social changes well-nigh revolutionarj’ have been at the 
bottom of the whole matter, perhaps the States are withermg 
by reason of forces beyond their control and blame has been a 
result rather than a factor 

Scientific and mechanical progress has had important pohtical 
consequence in a way not generally understood The develop- 
ment of transportation and communication, the steam loco- 
motive, the electiic motor, the internal combustion engme, the 
automobile, the airplane, the telegraph, the telephone, the radio, 
have greatly broadened the scope of human relationships. 
The boundaries of village, town, city, or even a State, no longer 
confine interests The towm-mecting has dwindled m impor- 
tance because the town can no longer live unto itself alone Home 
rule for cities is a losing cry because millions who dwell outside 
the cities are almost as much concerned in their affairs as those 
who elect the city councils. The State Legislatures, flooded 
with problems that once were local and left to localities, find 
some relief in the transfer of old tasks to the national govern- 
ment. Deplore it as much as w'e please, resist it as stoutly as 

* Paul S. Remsch, American Legislaturee and Legialatiee Methods, 127. 
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we can, centralization marches on. It may be delayed, but it 
cannot be stopped. 

Yet even though centralization has gone far, the field occupied 
by the State Legislatures is still exceedingly important; and the 
very fact that legislative expciiments aic rendeied possible by 
this system and tliat problems hke those of economic control 
can be worked out in smaller areas befoie being attempted on a 
national scale, renders it highly desirable that the strength of 
local institutions shall be maintained as far as possible Here 
indeed hes one of the great virtues of the Federal system. As 
we work out the problems side by side, we help each other. We 
copy each other’s successes, avoid each other’s blunders. By 
comparisons we advance. 

To that end much is to be hoped from the American Legisla- 
tors’ Association that has been formed through the intelligent 
zeal of Henry W Toll to orgamze the exchange of information. 
Also it bids fair to encourage the regional co-operations that 
promise to be the next important step in our political develop- 
ment. Groups of States that have kindred commercial, indus- 
tnal, or enginecnng interests are likely to develop methods of 
joint activity that vill supplement present government possibi- 
lities. They may help at least to delay centralization. 

In Conclusion 

In ending the avocation of twenty years I would speak a 
personal word to those I have most hoped to help, the students 
of political science If the four volumes of which this is the last, 
shall have aided them to a fuller knowledge of the history of 
representative government, a clearer conception of the reasons 
for our la-wmaking institutions, a better understanding of their 
present working, a sounder judgment of what should be done to 
enlarge their usefulness, the chief purpose of my labors will 
have been accomplished. 

If in this I shall have contributed even a little toward in- 
spmng trained youth to gratify what Arnold called “the highest 
earthly desire of the ripened mmd, the desire of talang an active 
part in the great work of government,’’ another purpose wdl 
have been achieved. In our country the circumstances of a 
political career are none too allunng Advancement is a matter 
of chance. Money compensation seldom corresponds to the 
value of service. There are no such prizes as the business world 
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offers, none such as are the reward of prominence m the prac- 
tice of medicine or law Scant if any piovision can be made 
against the needs of sickness, old age, or family security. The 
ever-present possibility of defeat at the next election, with the 
hkelihood of difficulty then in finding gainful occupation, is a 
constant menace to those without independent income, a menace 
the more ominous as the years pass There must be many ab- 
sences from the comforts of home, and if the highest promotion 
is won, that to Washington, the home itself may have to be 
transferred, with long periods of sojourn an ay from friends and 
familiar surroundings In such case the upbringing of children 
may become a more seiious problem. 

On the other hand there is the opportunity to be of wider 
service to one’s fellows than any other field of endeavor presents. 
Service brings the noblest satisfaction in life Its broadest range 
IS to be found in the making of laws The physician relieves the 
sufferings of a small circle of patients Tlie law yer helps out of 
their troubles a few hundieds of men The clergjTnan reaches 
directly only enough of the devout to fill an audience room, 
and indirectly his ministrations affect but one community The 
lawmaker can help toward makmg life happier for milhons of 
mankind. 

This, if he wnll, he can do without loss of self-respect It is 
not true that to get the opportunity he must debase himself 
by resort to questionable practices If my own experience m 
more than a score of campaigns for election is any critenon, it is 
possible to enter upon and wnth reasonable continuity to stay 
long in public life wnthout improper or excessive use ol money, 
and to perform the duties of representative office wntliout sac- 
rifice of conviction or wrench of conscience 

No more difficult task than the making of laws confronts the 
intellect. Such a task should appeal to men who w'ould exert 
to the full the pow'ens of mind wnth which they may have been 
endowed. As the athlete finds his greatest pleasure m the use 
of his body, so should the thinker find it in the use of his brain. 
If for no other reason this alone should inspire studious youth 
to prepare for opportunity to enter legislative halls 

My advice is to start at the bottom of the ladder. Acquaint- 
ance with local affairs and human nature through service in a 
city council will prove helpful, but if that is impracticable, 
certainly service in a State Legislature should precede service 
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in Congress It will give training in parliamentary procedure, 
in committee work, in addressing assemblies, together with a 
knowledge of administrative processes, indeed all the processes 
of government, that will piove invaluable if opportunity in 
national office comes later. 

After seivmg in both Legislature and Congress, my own con- 
clusion IS that the wnrk of a Legislature brings the more of per- 
sonal satisfactions The Legislature deals with a wider range 
of problems that directly concern the daily lives of the people. 
Congress handles a few' big issues, a great deal of its work is 
comparatively trivial. Of course, measured by money or by 
population affected. Congress is the far more important body, 
but in pomt of principles and policies the w’ork of the State 
Legislature is the broader So let no State legislator feel sure 
that he is a loser if chance keeps him long in the State House 
instead of sending him to Congress 

The most senous loss felt by the man w'ho goes to the national 
House from the Legislature is that of the opportunity to share 
in the treatment of the important questions that reach the floor 
from other than his own committees The House is so large and 
the volume of its business is so great that inevitably its members 
become specialists, with work confined to the problems of their 
respective committees. On the floor of the House itself they 
rarely get the chance to take influential part in discussion of 
the more important bills reported by committees other than 
their own. 

Whether in Legislature or Congress, disappointments and 
disillusions come as in evciy other field of human activity, but 
the satisfactions outweigh. It is my hope that by the labors of 
these volumes I shall have in some measure repaid for such 
share of them as has been my lot It is also my hope to have 
contributed something to just appreciation of the part played 
by the legislative branch in giving to our States and to the Na- 
tion wise and beneficent government. 

I end my task with strengthened conviction that in its frame 
and in its working our government is the best that mn.n has yet 
devised. It can be bettered. Its machinery should be adjusted 
to new conditions. Here lies the opportunity, the duty, of 
legislators. 
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to the President, 211, and attend- 
ance at sessions, 327, and appropria- 


tion bills, 373, and the originatmg 
of “money bills,” 406, and riders, 427 
Garnett, Thomas, tried by first Vir- 
ginia Assembly, 26 

Garoutte, C J , and delegation of 
legislative poiier, 516 
General bills See Special Legislation 
Geneva, framing lav a m, 5 
George I, did not attend the House, 
251, nor the Cabinet, 270 
George II, and judges, 6, and Minis- 
ters, 272 

George III, and the veto, 141 , and the 
right to make lai\, 265, interfered 
with lawmaking, 2GG, 267, and the 
Ministry, 272, and the decline of the 
Monarchy, 273, fought for State- 
supremacy, 619 

George IV, and judges, 6, and the 
decline of the Monarchy, 273 
Georgia, pouers separated in, 17, 20, 
powers giien to Legislature in, 24, 
and the effects of government grants, 
65, unconstitutionality in, 74, the 
Executive Council in, 120, appoint- 
ments m, 121, the x'cto in, 145, the 
Item veto m, 185, right to originate 
money bills in, 304, 396, special 
legislation in, 550, divorces in, 552, 
special appropriation in, 564, notice 
of private bills in, 501 
Gerard, James Watson, as to the effeet 
of a censure of the Government in 
Germany, 296 

Gerraancncss, no requirement of in the 
Senate, 429 

Germany, separation of pouers in, 21, 
the veto in, 156, 174, no responsible 
government in the Empire of, 206, 
amending money bills in, 435, and 
the purpose of laiv, 023, and pater- 
nalism, 675, an adnsory economic 
council 111 , 685 

Gerry, Elbridge, as to the presiding 
officer of the Senate, 108, as to ap- 
pointments, 125, as to deckarations 
of war, 139, and the veto, 150, 152, 
153, 179 , and attendance at sessions, 
320, and originating money bills, 
396, 415, and amending thereof, 415 
Giddings, Frankhn Henry, and the 
news of Herbert Spencer, 664 
Gilehrist, Albert Waller, and the rela- 
tions of a Governor uith the Legis- 
lature, 228 

GiUett, Frederick Huntmgton, ap- 
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proved a eommittee on expenditures, 
450 

Gladstone, William Ea art, on the Con- 
stitution of the United States, 37, 
on the relations between the Crown 
and Parliament, 260, and the secrecy 
of the Cabinet, 280, and special 
appropriation bills m Parliament, 
385, and the Pubhe Accounts com- 
mittee, 445, as to Parhament and 
local avoirs, 521, and volume of 
work, 654 

Glen, James, and the South Carohna 
Assembly, 13 

Godkin, Edwin Laurence, as to the 
need and worth of new laws, 663, 
on American legislators, 702 
Good, James William, as to ignorance 
of Cabinet members, 320, as to appro- 
priations, 352, as to the budget, 460 
Goodhue, Benjamin, and removals, 131 
Goodnow', Frank Johnson, and locality 
expenditures, 355 , and public finance, 
437, and legislation for cities, 494 
Gordon, Peyton, and nominations, 129 
Gorham, Nathaniel, as to appomt- 
monts, 124, and the veto, 152 
Government, as to the mistakes and 
failure of, 096 

Governors, sat with Councils, 10, scat 
and voice in Senate proposed for in 
Massachusetts, 17, may require 
opinions of Justices, 92 , amnesty and, 
106, impeachment of, 114, and ap- 
pointment, 117, and removal, 135, 
and the veto, 141, 171, and signing 
bills, 176, and the item veto, 185, 
relations of with Legislatures, 220, 
argument for share in legislation by, 
232, as to method of choice of, 244, 
quasi-Cabinet proposed for, 246, at- 
tendance of at sessions, 251 , informa- 
tion by, 254, and committees, 257, 
324, bill-drafting by, 258, and ques- 
tions of public policy, 348, and 
preparation of estimates, 365, and 
appropriations, 391, 401 
Grant, Ulysses Simpson, and the veto, 
161, suggested amendment, 170, 
reeommended agamst legislation on 
last day of session, 182, and Con- 
gress, 208 
Grants, SSS 

Gray, John Chipman, on the interpre- 
tation of statutes, 30; on courts and 
laws, 103 


Greece, framing laws in, 5, the Iiaw of 
Nature in, 45, salaries and pensions 
111 , 500, Aristotle's complaint of 
shortcoming of, 620 See also 
Athens 

Greenwood, Arthur Herbert, and pri- 
vate bills in Congress, 009 
Grey, Earl Charles, and the decline of 
the Monarchy, 273 
Grievances, redress of, 341 
Griswold, Bogcr, and the scope of 
“money bills,” 404 

Grote, George, and the doctrmo of 
Adam Smith, 672 

Grotius, Hugo, cited as to natural 
rights, 57 

Group strength, 439, notion, 685, 711 
Guffey Coal Bill, and constitution- 
ality, 77 

Guthrie, WiUiam D , on constitution- 
ality, 83 

Hadley, Herbert Spencer, as to co- 
ordination of finances, 357 
Hames, Charles Grove, as to judicial 
legislation, 88 

Halo, Eugene, and Theodore Roose- 
velt, 209, and tochmcnl knowledge, 
487 

Hallam, Henry, on the exercise of 
judicial powers by legislative as- 
semblies, 32, as to the origm of 
private bills, 537 

Hamerslcy, William, on the separation 
of powers in Connecticut, 20 
Hamilton, Alexander, and the separa- 
tion of powers, 9, 22, on natural 
rights, 55, on the contract of a 
government, 61, and untonstitu- 
tionality, 74, and impeachment, 113; 
on appointing process m New York, 
121, proposes method of appoint- 
ment, 124, and removals, 131, as to 
declarations of war, 139, and the 
veto, 150, 153, 158, 171, and reports 
on financial matters, 320, and at- 
tendance at sessions, 326, Congress 
asked advice of, 348, and appropria- 
tions, 410, 412, definition of “ad- 
ministration” by, 404, on the end of 
government, 029 

Hamilton, Lord George, as to questions 
in the House of Commons, 304 
Hammurabi, code proclaimed by, 626 
Hanbury, Robert AVilliam, and the 
absence of Ministers, 280 
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Haticook, John, as to personal and 
property rights, G2S 
Harding, ^\arrcn Gamaliel, and re- 
movals, 1.33, and Congress, 217, and 
oral addicsscs, 2oG, and the budget, 
3G7, 371, and protection of tho 
Treasury, 439 

Hargreaves, James, and the factory 
system, G44 

Harlan, John Marshall, on delegation 
to the President, 309 
Harper, Robert Ooodloo, and the scoxie 
of "money bills, ” 404 
Harrington, James, as to lan'S, G73 
Harrison, Benjamin, and Congress, 208 
Harrison, Carter Henry, and the re- 
lations between Congress and the 
Treasury, J49 

Harrison, Frederic, as to questions m 
the House of Commons, 303 
Harrison, William Henry, an effect of 
death of, loO, and Congress, 204 
Harvey, William, and the circulation 
of the blood, 665 

Haslerig, Sir Arthur, and constitution- 
ality, 71 

Hastings, William Wirt, and the item 
veto, 188 

Hatscll, John, and riders, 422 
Hawley, Willis Chatman, as to the 
budget, 460 

Hayes, Rutherford Birchard, and 
Tildcn, 102, and nominations, 127, 
vetoes by, 185, and riders, 427 
Helvetius, and the faculty of medicine, 
605, as to the importance of legisla- 
tion, 095 

Henry I and the first sociological stat- 
ute m England, G16 
Henry III and the origin of the 
Cabinet, 209 

Henry IV, judicial duties under, 6, and 
interference with law making, 2G5 
Henry VIII, and the legislative au- 
thority of the King, 340 
Henry, Patrick, as to the best form of 
government, 628 

Heraclitus, on the Law of Nature, 45 
Hewart, of Burry, Lord, attacks delega- 
tion of legislative power m England, 
62G, 529 

Hibbcns, Anne, convicted by the Gen- 
eral Court in Massachusetts, 31 i 
Hill, David Bennett, use of the veto 
by, 158, 098, as to volume of laws m | 
New York, 049 i 


Hill, Samuel Billingsley, advised as 
to question of constitutionahty by 
President Roosevelt, 77 
Hine", Walker Downer, as to volume 
of laws, 649, and irresponsibihty of 
legislators, 721 

Hoadly, Bishop Edward, on judges as 
law-givors, 103 

Hoar, George Fnsbie, and the Sherman 
Law, 37 ; on Senators and the Presi- 
dent, 207 , as to Theodore Roosevelt's 
influence, 209, on the separation of 
powers in Massachusetts, 223, and 
appropriation bills, 373, on confer- 
ence committees, 416, and claims in 
Congress, 612, 614 

Hobart, Lord Chief Justice, and the 
Law of Nature, 51, 53 
Hobbs, Clarence W , Jr , on Governors 
and economy, 441 

Hoch, Edward Watts, control of Kan- 
sas Legislature by, 227 
Hodges, George Hartshorn, proposal 
of as to administrative legislation in 
States, 496, as to special laws in 
Kansas, 570 

Hoffman, John T , as to special legis- 
lation, 562 

Holcombe, Arthur N , as to impeach- 
ment of Governor Sulser, 116, and 
the details of legislation, 481, 485 
Holland, money bills in, 413 See also 
Netherlands 

Holland, Bernard, as to membership 
m the House of Commons, 285 
Holman, Wilham Steele, and riders, 
427 

Holmes, Oliver Wendell, Jr , and de- 
marcation of the powers, 463, and 
delegation, 507, 530, as to suits 
against tho sovereign, 597 
Holst, Hermann Edouard von, ns to 
the veto, 162 

Holt, Sir John, and the Law of Nature, 
51, 53, gave opmions to William III, 
91 

Home rule, 493 

Hooker, Edw'ard, and communication 
by tho Governor, 257 
Hooper, William, on the power given 
to the Governor, 220 
Hoover, Herbert Clark, and Congress, 
217, drafted proposals, 260, and at- 
tendance at sessions, 331, and pro- 
tection of tho Treasury, 439, and 
demarcation of the powers, 461 , and 
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delegation, 511 , and eonferenee'i, fiR6 
Hough, Charles Morrill, and the origin- 
ating of "money hills,” 40b, 420, as 
to amendment, 42‘J 
House of Commons, judges c\cluded 
from the, 6, influence upon by the 
Queen criticized, 206, the private 
member m the, 285, has not reduced 
estimates, 351, m on control of ex- 
penditure, 433, treatment of claims 
in the, 594, criticized by Coleridge, 
703 See also Parliament 
House of Lords, serves as highest court 
m England, 6, has little to do mth 
nei\ laws, 280, and money bills, 413 
See also Parhament 
House of Representatives, the, thought 
to be least liable to encroachment, 
24, IVoodrow IVilson on, 313, basis 
of representation in, 395, money 
bills m the first, 404, insists on its 
prerogative, 400, the constitutional 
pro\'i3ion thereon, 408, the budget 
and, 400, criticism of, 718 See also 
Congress 

Houston, Texas, the commission form 
of government m, 247 
Howell, David, on the relation between 
judges and legislatures, 90 
Hughes, Charles Evans, on the con- 
tracts of a government, 01 , on sign- 
ing bills after adjournment, 179, 181; 
and the item veto in New' York, 186, 
as to constitutional amendments 
and the “Legislature,” 190, as to 
relations of Governor and Legisla- 
ture, 220, criticizes laws too minute, 
480, and delegation of legislative 
power, 511, 531 

Humboldt, Wilham von, on the func- 
tion of the State, 074 
Humfrey, John, and special legislation 
in early Massachusetts, 572 
Huntingdon, Samuel, imiieachment of, 
115 

Hutchinson, Thomas, and the General 
Court in early Massachusetts, 12, 
and election of judges to the Council, 
29, holds throe offlccs at once, 29, 
fights supremo authority of Parlia- 
ment, 49, as to the improvement of 
bills, 168, and control of expenditure, 
400 

Huxley, Thomas Henry, and the Law 
of Nature, 08, on the functions of the 
State, 678 


Hyslop, James Hervey, on the doclmc 
of legislatiie morality, 710 

Idaho, cITcct of restricting special legis- 
lation in, obS, claims in, bOl 
Bbcrt, Sir Courtenay, as to questions 
in the House, 303, and legislative 
details, 475, as to private bills, 533, 
and volume of w ork, 055 
Illinois, unconstitutionahty m, 98, as to 
decisions of the higher courts in, 100, 
appointments in, 122, the Council 
of Revision m, 147, the veto m, 157, 
as to pressure in closing days of 
session, 181, precedence of adminis- 
tration measures in, 202, and the 
budget, 305, and originating money 
bills, 397, riders in, 421, the Director 
of Finance in, 440, hmitations on 
borrowing power m, 452, temporary 
appropriations m, 450, divorces m, 
552, incorjioration in, 554, and loans, 
550, special legislation forbidden by 
classes m, 501 , special appropriation 
in, 504, effect of restricting spot ml 
Icgiilation in, 5DS, suits against, 598, 
claims 111 , 601, 605, nature of statu- 
tory output m, 071, a description of 
early legislatures in, 701 
Impeachment, 111, and censure of 
Andrew Jackson, 201 
Indiana, removals m, 134; and origin- 
ating money bills, 390, riders in, 423, 
divorces in, 552, incorporation in, 
554, fees and salaries in, 558; special 
legislation forbidden by classes m, 
561 , claims in, 004 
Incorporation See Corporation 
Individualism, 672 
Information, getting, 323, 586 
Ingalls, John James, and attendance at 
sessions, 328 

Initiative, by the Crown in England, 
208, of expenditure m United States, 
343 

Initiative and Roforendum, the, and 
the meaning of "Legislature,” 192; 
one reason for spread of, 249, and 
delegation, 518 iSee also Referen- 
dum 

Interim committees, 693 
Interpellations, 301 
Investigations, 110, 446, 586 
Iowa, USB of the veto in, 156, nders in, 
423, limitations on borrowing power 
in, 452, and difficulty m the way of 
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delegation, 51Sj, divoreeg in, 552, in- 
corporation in, 554, bank charters 
in, 550, extra compensation in, 55t>, 
Bpcci.ll legislation forbidden by classes 
in, SOI , claims in, 004 

Iredell, James, gives reasons for con- 
trolling the legislative branch, 23, on 
natural rights, 55, as a judge de- 
clines to perform administrative j 
duties, 104, and the authority of 
money, 403 

Ireland, the veto m, 150 

Italy, roapoiisible government in, 205, 
(piestioiis in, 101, ordinances in, 173, 
the Council of Corporations in, Obb 

Item veto, the, IbS 

Jackson, Andrew, appoints Taney 
from partisan considerations, 101, 
vetoes hill setting time for adjourn- 
ment, 100, removal of Daune by 
and nomination of Taney, 131, and 
the veto, 150, 173, and Congress, 
10b, 200, and the Censure episode, 
201, drafting of bills in time of, 203, 
legislative poiier delegated to, 510; 
and individualism, 076 

Jamaica, tried a Legislative Council, 
002 

James, Herman Gerlaeh, on the veto 
power, 10) 

James I, on dispensing justice, 101, 
and the right to make law, 265, and 
the right to levy taxes, 310 

James II, and the hereditary succes- 
sion, 267, and spccihc appropriation, 
400 

Jameson, John Alexander, on natural 
rights, 59, on binding future legis- 
latures, 67 

Japan, ordmances in, 474, apparel in, 
634 

Jay, John, as a judge evnded perform- 
ance of admmistrativ’o duties, iOl, 
documents relating to mission of, 
135, and the Council of Revision in 
New York, 145, as to smng a State, 
59fa, S97 

Jefferson, Thomas, and separation of 
powers in Virginia, IS, 20, on courts 
and constitutionality, 70, 75 , and the 
veto, 158, 150, and Congress, 197, 
and oral addresses, 250, and execu- 
tive interference with lawmaking, 
267 , and attendance at sessions, 325, 
326, and “money bills,” 404, and the 


details of execution, 478, and his 
gunboats, 4b8, legislative power 
delegated to, 509, and mdividual 
Tights, 628, and the instability of 
laws, 060, proposed a time limit on 
statutes, 670, and individualism, 076 
Jenckes, Joseph, use of the veto by, 143 
Jevons, 'VViIham Stanley, and the Law 
of Jfature, 09, on the value of tcuta- 
I tiv'c legislation, 574 
John, and the growth of mdividual 
liberty, 019 

Johnson, jVndrcw, impeachment of, 
110, and removals, 132, and the veto, 
161, 175, 441, and Congress, 207, 
blamed for not co-operating, 220, 
and riders, 420, legislative power 
delegated to, 510 

Johnson, Hiram Warren, pressure of 
closing days of session on, ISl 
Johnson, John A , domination of Mm- 
neaota Legislature by, 227 
Johnson, Reverdy, on bindmg future 
legislatures, 07, feared power of the 
President, 206 

Jones, Chester Lloyd, and effect of 
restricting special legislation, 507 
Jones, IVesley Livsey, .and .ajipropria- 
tioiis, 352, and amendment, HO 
Judges, mcmijers of the General Court 
111 JInssachusetts, 29, of the Assem- 
bly ill New York and Rhode Island, 
30. as legislators, 31, and the or- 
ganic law, 70, selection of, 79, 120, 
and cxtra-judiual duties, 104, and 
the veto pow er, 140, 147, 152 
Judicial, functions and the legislative 
branch, 31, 107, decisions, recall of, 
82, opinions as to constitutionality, 
91 , relations to administration, 551 
Julian, on obsolete laws, 43 
Justice as a function of a State, 627 

Kales, Albert Martm, on the relations 
between executive and legislative 
branches, 244 

Kansas, the admission of, 200, exoeu- 
tiv'c influence in, 227, siieeial laws in, 
570, the Legislativ^o Council m, 694 
Keith, Arthur Bcmcdalc, and responsi- 
ble government m the Oommions, 
2S7 

Kelly, Melville Clyde, and attendance 
at sessions, 330, on appropriations, 
378 

Kent, James, on the Athenian demon- 
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racy, 3; laws definod by, 33, on 
natural rights, 56, and the use of 
veto power by judges, 9S, and the 
Council of Revision ui New York, 
146 

Kentucky, separation of poiicrs in, 10, 
unconstitution'dity in, 74, the veto 
in, 154, 17d, and originating money 
bills, 306, riders in, 431, requires 
heaner vote on money bills, 450, 
special legislation in, 551, divorces 
in, 552, and loans, 556, sectanmi 
institutions m, 557, indirect special 
appropriation in, 565, claims m. 606 
King, use of the name of, 267 
King, Rufus, and originating money 
bills, 394 

Kin g, W L MacKcnzie, and the 
Canadian parlmmontary system, 291 
Kitchener, Horatio Herbert, Lord, 
held a conferonoo with the House, 315 
Kitchin, Claude, and the budget sys- 
tem, 350, and appropriations, 353 
Knopp, Nicholas, and protection 
against quacks in Massachusetts 
Bay, 031 

Knowlton, Marcus P , on the interpre- 
tation of statutes, 35, and delega- 
tion of legislative power, 514 
Knox, Henry, and attcndaiice at ses- 
sions, 326 

Kornhaiiser, .Samuel J , as to the in- 
fluence of the President, 213 

Labor and lawmaking, 644 
LaFollctto, Robert Clarion, and con- 
stitutionality, 78, and tho recall of 
judicial decisions, 85, domination of 
IVisconsm Legislature by, 227 
Lamar, Lucius Quintus Curtius, on 
delegation of legislative power, 509, 
517 

Lanham, ,Samuel W T , mtroduced 
bill on claims, 614 

Lansing, John, and the veto, 150; and 
originating money bills, 396 
Latimer, Lord, impeached. 111 
Latvia, election of the executive 
Government in, 297 
Laski, Harold J , and the desirabihty 
of delegated legislation, 527 , criticism 
of Congress by, 718 

Law, tho common, defined, 33, of 
Nature, 44, as to changmg, 659, 
repeal of dead, 670, and criticism, 
697. See aXao Statutes 


Lawmakers, the pubhc attitude to- 
ward, 70S 

Law making, purpose and scope of, 
618, volume as result and effect of, 
6-17, nature of, 724 

Leacock, Stephen, and ongmating 
money bills, ,197 
Leadership, executive, 215 
Lccky, William Kdward Hartpole, on 
the decline of parbamentary govern- 
ment, 705 

Legislation, an experimental science, 
667 

Legislative branch, defects of prior to 
Constitutions, 22, fear of, 22, strug- 
gle with the executive branch, 17,3, 
197 See also Administration, Ap- 
propriation, Budget, Powers 
Legislators, criticism of, 649, 695, 
negative attitude of, 722 
Legislature, meaning of, 16, 191 , scope 
of powers of a, 55, waning of the, 
238, always behind the times, 066 
Leigh, Benjamin Watkins, and setting 
time for adjournment, 110 
Lew'is, Sir George Cornwall, on tho 
delegation of kgisUtivc power, 500, 
503 

laeber, Francis, and tho repeal of law, 
42, and the veto power, 160, as to 
control of Congress by Van Buren, 
201 

Lieutenant-Governors as presiding ofli- 
cers, 108 

Liiburne, John, tests constitutionahty, 
71 

Lilly, William Samuel, on tho dcchnc 
of the House of Commons, 704 
Lincoln, Abraham, and the decisions of 
the Supreme Court, 101, and tho 
veto, 160, 175, signed bills after ad- 
journment, 178, as to the President 
and legislation, 203, 259, communed 
with himself, 313 

Lincoln, Charles Zebina, on the New 
York Council of Revision, 98, 146, 
as to perfecting bills, 190 
Lincoln, Levi, objected to corporations 
m Massachusetts, 643 
Lippmann, Walter, and protection of 
the Treasury against pressure of 
minorities, 439, and the discredit of 
representatives, 714 
Lister, Brncst, as to the item veto in 
Washington, 189, on draftmg pro- 
posals, 260 
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Lithuania, the yeto in, ISG, election of 
the executive Government in, 297 
Litigation and special acts, 570 
Littlefield, Charles Edgar, and the 
President’s authority m matters of 
adjournment, 110 

Livingston, Peter R , and the vote to 
over-ride vetoes in New York, 171 
Lloyd George, David, colloctivistie 
legislation put through by, 670 
Local Government Board, the English, 
494, o22 

Local legislation Sec Special Legislation 
Local option laws, 503 
Locke, John, on the separation of the 
powers, 4, and the Constitutions of 
Carolina, 12, the American Constitu- 
tions and, 10 , on the Law of Nature, 
45, on the delegation of legislative 
power, 500 , proposed a time limit on j 
statutes, 070, as to the end of 
government, 077 

Locriana, treatment of proposers of 
new laws by die, 659 
Lodge, Henry Cabot, and attendance 
at sessions, 332, as to legislative 
bodies and popular enthusiasm, 711 
Loevinger, Gustavus, ns to Constitu- 
tional amendments and the "Legis- 
lature," 195 

Logan, John Alexander, as to relations 
vith the President, 207 
Log-rolling, 350 

Long, John Davis, and attendanee at 
sessions, 3.31 

Loomis, Arphaxed, and laws creatmg 
debts, 451 

Lords See House of, also Parliament 
Lorimer, IVilliam, and a rebuke of the 
President, 214 

Lotteries, prohibition of, 550, 039 
Loms XVI, and the transfer of sover- 
eignty, 501 

Louis XVIII, was to propose laws, 293 
Louis Napoleon, dopnved the Chamber 
of the right of initiation, 203 
Loms Philippe, the right of initiation 
under, 293 

Lomsiana, extra-judicial duties in, 104, 
removals m, 134, the veto in, 154, m- 
troduetion of appropriation bills m, 
388, and originating money bills, 
390, riders m, 424, limitations on 
borrowing power in, 452, temporary 
appropriations m, 450, divorces m, 
552, mcorporation m, 653, and loans, 


555, indirect special appropriation 
in, 564, notice of private bills m, 691 
Low, Seth, and costs of private bills in 
England, 578 

Low, Sidney, on the power of the 
Cabinet, 279, describes a debate in 
Parliament, 280, on the impoteiicy 
of the private members of the House, 
284 , and the Ministry as the source 
of law, 285, and volume of work, 655 
Lowden, Frank Orren, use of the veto 
by, 150, 158 

Lowell, Abbott Lawrence, urges direct 
interrogatories, 303, as to orators 
as statesmen, 311, as to whom legis- 
lators represent, 354, and the control 
of expenditure, 437, as to secondary 
legislation m France, 473, and in 
Italy, 474, as to expense of pnvate 
bills in England, 578, and legislative 
delays, 631, and the loss of faith in 
representative government, 706 
Lowell, Francis C , and local interests, 
541 , on law as a temporary compro- 
mise, 608, as to the duty of a legis- 
lative loader, 722 

Lowne, S Gale, as to relations be- 
tween Governor and Legislature m 
Cahfornia, 229, suggestion of as to 
the power of control, 246, and the 
details of legislation, 481 
Lycurgus, and the separation of powers, 
4, made few laws, 673 
Lyons, Richard, impeached. 111 
Lyons, Richard J , as to proportion of 
new laws, 659 

Macaulay, Thomas Babmgton, as to 
resignation of the Cabmet, 273, on 
orators as statesmen, 311; and the 
purpose of law, 623 
McBam, Howard Lee, and legislation 
for cities, 493, 494 

McCall, Samuel Walker, as to the 
House and treaties, 137, 138, as to 
the influence of the President, 212, 
and admimstration measures, 228; 
on the House as the collective voice 
of the nation, 232, 233, and appro- 
priation bills, 373 

McCarthy, Charles, on the appropri- 
ating process in Wisconsin, 383, and 
limited appropriations, 457; and 
the details of legislation, 482 
McCray, Warren T , and adjustments 
of administrative machmery, 670 
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McDermott, Allan Langdon, and the 
President's authority in matter of 
adjournment, 110 

MacDonald, J Eamsay, as to resigna- 
tion of the Cabinet, 274 
MeGovern, Mrs Thomas, claim of, 613 
Machiavelli, Niccolo, and the purpose 
of law, 623 

MeKinley, 'William, and Congress, 209 
McKinstry, Elisha Williams, and dele- 
gation, 506 

Maclay, William, and the alleged 
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United States, 581 , the cost of print- 
ing, 584 £lec also Special Legislation 
Private law a, 081 

Progressive Party of 1912, the, 235 
Property, the rights of, 028 
Protection as a function of a State, 624 
Proudhon, Pierre Joseph, as to the na- 
ture of the mass of mankind, 659, 
urged an cconomie parliament, CSS 
Provisional orders in England, 520 
Prussia, amending money bills in, 435, 
bureaucracy in, 496, and economic 
council m, 685 


Public opinion, use of by Chief Execu- 
tives, 210, 240, in Canada, 291, the 
press and, 709 
Public works, 682 

Pufendorf, Esaias, on the Law of Na- 
ture, 45, 67 

Pultoney, Earl Wilham, and the Min- 
istry, 272 

Questioning Ministers, 300; Cabinet 
members, 320 

Quincy, Josiah, and administrative 
legislation, 489 

Randall, Benjamin, on the quoting of 
ancient history, 700 
Randall, Samuel Jackson, and appro- 
priation bills, 375 , and riders, 427 
Randolph, Edmund Jennings, on sepa- 
ration of powers, 19 , as to the presid- 
ing officer of the Senate, 108, pro- 
posal of for choice of judges, 123; 
and the veto, 150, 172 , and originat- 
ing money bills, 394, 395 
Randolph, John, opposition of to 
Georgia claims, 65, and impeach- 
ment of Justice Chase, 116, letter of 
Jefferson to, 198 

Randolph, Peyton, and a rider, 422 
Randolph, Thomas Mann, and attend- 
ance at sessions, 326 
Rathffe, Philip, punished in Massachu- 
setts for scandalous speeches, 626 
Read, George, as to appointments, 
125 

Reagan, John Hcnninger, and appro- 
priation bills, 373 
Recall, of judicial decisions, 82 
Rcdficid, Isaac Fletcher, and natural 
rights, 58, and delegation, 506 
Rcdlich, Josef, and distrust m parlia- 
mentary government, 704 
Reed, Thomas Brackett, and claims m 
Congress, 612 

Referendum, proposal for Governors to 
submit bills to, 202, and delegation of 
lawmaking, 507, 518, and local acts, 
500 Also see Initiative and Referen- 
dum 

Remsch, Paul Samuel, defines general 
and special law's, 5,30, and the decry- 
ing of State Legislatures, 728 
Religion and lawmaking, 635 
Removal from office, 130 
Repeal of laws, 41 

I Representation in Parliament, 48, In 
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Congress, 395, family as basis of in 
Portugal, 687 

Representative Government, meanmg 
of. 287 

Representatives, House of See House 
Responsible Government, meaning of, 
287 

Revenue, definition of, 408 Also set 
Appropriation, Budget, Money bills 
Revolution, the American, reasons for, 
48 

Rhode Island, judicial power in oo- 
lonial, 28, 30, unconstitutionahty m, 
72, advisory opinions in, 02, and the 
pardoning power, 105, the veto in, 
142, 173 , inaugural addresses in, 254, 
power to incur debts in, 451, roetric- 
tion on private legislation in, 568, and 
the cost of getting bills through Par- 
Lament, 685, notice of private bills 
m, 590 

Rhodes, James Ford, as to Buohanan’s 
exercise of influence, 206 . 

Ricardo, John Lewis, and the doctrine ^ 
of Adam Smith, 672 
Richard II, put questions to judges, 91 , 
spoke in Parhament, 250 
Riders, 421 

Rights, natural, 44, constitutional 
aspects of, 78, individual, 627, Bills 
of, 80, 629; States, 727 
Rivers and harbors, expenditure for, 
351 

Robertson, John, as to prerogative of 
the House m matter of money bills, 
407 

Rochester, Earl of, and the accounta- 
bility of Ministers, 270 
Rockwell, John Arnold, and the treat- 
ment of claims by Congress, 607 
Rodcnbcck, Alfred J , as to selection of 
judges, 100 

Rogers, Molton Cropper, on natural 
rights, 57 

Roland, Madame, paraphrased, 347 
Rollitt, Sir Albert, and the business of 
the House of Commons, 655, and 
volume of w’ork, 655 
Rome, no separation of powers in, 3, ef- 
fect thereof, 5, the Law of Nature m, 
45, the veto in, 140, initiatiTC m, 
249, 264, best governed under few 
laws, 548, 673, held the State to be 
supreme, 619, little new law made in, 
660, the legislation of, 681, joint ao- 
tivjties in, 682, demagogues in, 696 


RomiUy, Baron John, as to costs of 
private bills in England, 578 
Roosevelt, Frankhn Delano, and con- 
stitutionahty, 77, and the pocket 
veto, 179, and Congress, 218, drafted 
proposals, 260, and responsible gov- 
ernment m the Philippines, 300, and 
protection of the Treasury, 439, 440, 
and lump sum appropriations, 455, 
as to custom and admmistrativc au- 
thority, 467, and resort to exports, 
489, delegation under, 499, 531, and 
conferences, 686 

Roosevelt, Theodore, and the recall of 
judicial decisions, 85, and Congress, 
210, 214 , and delegation of legislative 
authority, 480, phenomenal as a 
reader, 666, criticism of the New 
York Assembly by, 720 
Root, Ehhu, as to delegation of legisla- 
tive power, 530, as to special in- 
terests and legislators, 542, on Legis- 
latures and State rights, 729 
Rousseau, Jean Jacques, and the sepa- 
ration of powers, 6, the American 
Constitutions and, 16, on the Law of 
Nature, 46, on lawmaking, 724 
Rules, power of the President to make, 
530 , and exceptions, 532 
Rush, Benjamin, and the temperance 
movement, 639 

Russell, Lord John, and responsible 
government in Canada, 288 
Russell, Thomas, and the giving of m- 
formation by officials, 324 
Rutledge, John, and impeachment, 113; 
and the veto, 153 

St Clair, Arthur; and attendance at 
sessions, 326 

Saint X’aul, and the people of Athens, 
600 

Saint Simon, Claude Henri, Comte do, 
urged an economic parliament, 685 
Salaries, 15, 557, 715 
Sahsbury, Robert A T G , Earl of, on 
the pow cr of the Cabinet, 279 
Sanborn, Franklin Benjamin, and a 
Jibe at the Massachusetts General 
Court, 701 

Sanders, Robert Arthur, as to private 
bills in England, 579 
Sanderson, John F , and executive ini- 
tiating, 241, and special legislation 
for cities, 505 
Scandal, effect of, 553 


758 


INDEX 


Schcrgor, George Lawrence, on the 
rights of man, 670 

Schurz, Carl, on the censure of Jackson, 
201 

Schwann, Duncan, and Cabinet control 
in England, 286 
Science and Hwmnking, 713 
Scotland, pri\ ate legislation for, 524 
Scctarinn institutions, appropriations 
for, 557 

Scetionnl effects, 712 
Seeley, Sir John 'Robelt, on the decline 
of the Monarchy, 272, 27.1, on the 
nature of a session of Parliament, 279; 
and the dominance of the Minister 
in Parliament, 285, on government, 
C7S 

Sejanus, counsellor of Tiberius, 250 
Scldcn, Samuel L , and natural rights, 
58 

Senate, the, and the censure of Jackson, 
201, basis of representation in, 305, 
and money bills, 411, 413, no re- 
quirement of germaiioncss in, 429 
See al~o Congress 

Senior, Nassau IVillmm, and the as- 
sumption of law making by the E\ccu- 
tive, 270 

Separation of powers Sec Powers 
Sow ard, IVillniii Henry, contested right 
of Senate to originate appropriation 
bills, 411 

Sli.ifrotli, George F , on the signing of 
bills after adjournment and the 
pocket veto, 182 

Shaftesbiir} , Anthony Asliley Cooper, 
Earl of, and the Constitutions of 
Carolina, 12 

Sh.iys' rebellion, mercy in, 620 
Sherman, John, ns to relations ivith the 
President, 207 

Slierman, Roger, and the power to 
grant reprieves and pardons, 105, 
ns to the presiding officer of the 
.8enato, lOS, and impeachment, IIJ, 
as to appointments, 122, and origi- 
nating money hills, 194 
bhirley, William, and the separation of 
Iiow ers in Massachusetts, 15 , share of 
in legislation, IbS, as to the improve- 
ment of bills, 168 

Shortt, Adam, on the Canadian parlia- 
mentary system, 291 
Shute, Samuel, and the veto of an ap- 
propriation bill, 491 
Sidgwick, Henry, points out Cabmet 


drawbacks, 2S2, 2S3, as to orators as 
statesmen, 311, thinks constitutional 
rules unsatisfactory, 575 
Signing bills, 176 

Simons, Walter C , and separation of 
powers in Gcrmaiij, 21, and Parlia- 
mentarism in Germany, 297 
Small, Norman J., on Presidents as 
leaders, 210 

Smalley, Harrison S. , as to the interpre- 
tation of statutes, 38, 39 
Smith, Adam, and the purpose of law, 
624 

Smith, George Otis, the nomination of, 
129 

Smith, Goldwin, as to the Governor of 
Canada, 261 

Smith, Munroe, on constitutionality, 81 
Smith, .Sir Thomas, describes work of 
an Elizabethan Parliament, 621 
Smithsonian Institution, tho, and de- 
marcation of tho pow ers, 463 
Snow, Preoman, on the attitude of 
members of Parliament, 279 
Solomon, N. L , and the brevity of 
Ministries m Australia, 290 
•Solon, as to laws, 660, made few of 
them, 672 

Sothel, Seth, impeachmen' ',114 
South Carolina, Goveii.i. and As- 
sembly m, 13, and the repeal of law, 
42. natur,-il rights in, 53, uncunstitu- 
tionalit} in, 89 , impeachment in, 113; 
Privy Council created by. IIS, ap- 
pointments in, 119, 125, the veto in, 
145, 180, the item veto in, 180, 189; 
right to originate money bills in, 394 , 
definition of money bills in, 402, 
amending in, 414, 415, divorces in, 
552, special compensation and pen- 
sions m, 559 , salary beyond death m, 
G 560 See also Carolina 
South Dakota, advisory opinions m, 
92, as to amendments and the Re- 
ferendum in, 194, cifoct of roslricting 
Bpecuvl legislation m, 508, judgments 
against, GOO 

Soi crcigiity, and claims, 507 
Spam, responsible government in, 298, 
has an interim committee, 693 
Special legislation, 86, 514, 532, 550; 
prohibition of by classes, 501 , volume 
of. 507, handling of, 572, benefits of, 
573 Sea aha Private Rills 
Specnilisls and government, 891 
Speech from tho Throne, the, 250, 385 
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Spencer, Herbert, oiTect of views of, 
665, an individualist, 673 
Spinoza, Benedict, on the Law of Na- 
ture, 45 

Springer, William McKendree, as to 
danger of special legislation, 548 
Stanton, Edwin MoMastors, and re- 
movals, 112 

Stanwood, Ednard, on Presidents as 
legislators, 220 

State, origin and purpose of the, 618 
States, the, a proposal to give Congress 
veto power over, 150, and the Na- 
tion, 725 , rights, 727 
Statutes, interpretation of, 35, drafting 
of, 30, nature of, 472, simplicity of 
Continental, 475 See also Law 
Statutory orders m England, 520 
Staunton, Va , the commission form of 
Government in, 24S 
Sterne, Simon, as to private bills in 
England, 580 

Stetson, Francis Lynde, and attendance 
at sessions, 3 30 

Stevens, Thaddeus, and the originatmg 
of “money bills,” 406 
Stevenson, William Francis, and the 
item veto in South Carolina, 180 
Stewart, Samuel Vernon, on the item 
veto, 100 

Stimson, Frederic Josup, as to special 
legislation, 503, 5C8, and the first 
sociological statute in England, 635, 
on the distrust of Legislatures, 703 
Stimson, Henry Lewis, suggested pre- 
cedence of Governor's measures, 
201 

Stone, Harlan Fiske, on the contracts 
of a government, 02 
Stone, William Alexiz, as to Governor's 
relation to amendments of Constitu- 
tion, 192 

Storey, Moorficld, as to selection of 
judges, 100, thought essential prin- 
ciples of government settled, 081, 
opinion of ns to a Massachusetts 
Legislature, 702 

Story, Joseph, laws defined by, 33, as to 
Congress and claims, 013, on law- 
making, 724 

Stoughton, William, and the General 
Court m Massachusetts, 12 
Stourm, Rend, and the budget, 344 
Strong, Caleb, and the veto, 153, and 
originating money bills, 390 , and the 
scope of “money bills,” 403 


Stubbs, William, as to the speaking of 
Kmgs m Parliament, 250 
Sullivan, James, and definition of a 
money bill, 401 

Sulzer, William, impeachment of, 115 
Sumner, Charles, as to relations with 
the President, 207 

Sumner, Wilham Graham, on “Folk- 
ways," 035 

Sumter, S 0 the commission form of 
government in, 248 
Supply, grant of, 341 
Sutherland, George, and demarcation 
of the jiowor'S, 463 

Sivcden, initiative of the King in, 203, 
responsible government in, 200 
Switzerland, the initiative of legislation 
m, 263 , union of legisUtiv'o and e\ecu- 
tiVD authority in, 490, 692 
Sydenham. Clharles E P T , Lord, and 
responsible government in Canada, 
288 

Tacitus, as to corruption and laws, 548, 
073 

Taft, William Howard, as to the veto, 
102, and the item veto, 187, and 
Congress, 212, as to presence of tho 
Evccutivo in tho legislative branch, 
252, and oral addresses, 250, formu- 
lated proposals, 259, cntieizcd for 
prubibitmg subordinates from giving 
information, 323, and attendance at 
sessions, 330, on the treatment of ap- 
propriation bills by Congress, 387, as 
to the Evccutivc and economy, 441; 
as to delegating power of the Presi- 
dent, 510 

Talbot, Thomas, on claims, 598 
Taney, Roger Brooke, appointed from 
partisan considerations, 101 , and rc- 
mov al of Duane, 131 
Tawney, James Albertus, and appro- 
priation bills, 375 

Taylor, Haiinis, urged a modified Cabi- 
net system, 317 

Taylor, John, as to communication by 
the Governor, 257 

Tay lor, Zachary, and tho veto, 161 , and 
Congress, 205 

Temple, Richard Grenville, Earl, and 
interference with lawmaking, 207 
Tennessee, tho veto in, 154 , and origi- 
nating money bills, 396, special legis- 
lation in, 545, 550, divorces in, 552, 
mcorporation m, 553, lotteries m, 550 
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Texas, legislators m forbidden to elect 
themselves, 123, the item veto m, 
1S5, riders m, 425, temporary ap- 
propriations m, 45G, special legisla- 
tion in, 645, divorces in, 552, bank 
charters m, 55C, extra compensation 
m, 558, special appropriation in, 564, 
notice of private bills in, 591, claims 
m, 004 

Thomas, Charles Spalding, on riders, 430 
Thompson, J David, and the details of 
legislation, 482 , as to classification of 
private bills, 588 

Thompson, Smith, judicial and legisla- 
tive powers defined by, 33 
Thoreau, Henry David, jibe at the 
General Court, 701 

Thorpe, Francis Neirton, and attend- 
ance at sessions, 327 
Thurlow, Lord Edward, advice of to 
George III on vetoes, 141 
Tiberius, initiated, 249 
Tiedcman, C G , and the making of 
law, 39 

Tilden, Samuel Jones, and the decision 
in favor of Hayes, 102 
Tilson, John Quillin, proposed new 
method of handhng claims m Con- 
gress, GIG 

TocqueviUe, Alexis C H M C,de, asto 
the mstabdity of laws in America, 
GGl, and the power of the States, 720 
Tod, George, impeachment of, 116 
Toll, Henry , and the American 
Legislators’ Association, 730 
Tompkins, Daniel D , and the Council 
of Revision in New York, 140 
Townshend, Charles, and orators as 
statesmen, 311 
Treaties, 135, 025 

Trumbull, Jonathan, letter to from 
George Washington, on the signmg 
of bills, ISO 

Trumbull, Lyman, as to President's re- 
lation to amendments of Constitu- 
tion, 191 

Tryon, William, mstruotions to as to 
private acts, 540 
Tucker Act, 007, 013 
Tucker, Henry St George, and uncon- 
stitutionahty, 72, as to the House 
and treaties, 130 

Tucker, John Randolph, and attend- 
ance at sessions, 332 
Turgot, Anne Robert Jacques, and 
mmor legislation, 478 


Turkey, as to the President in, 298 

Tyler, John, and eonstitutionahty, 76; 
and the veto, 159, 173, 443, sug- 
gested amendment, 170, and Con- 
gress, 203, blamed for not co-operat- 
ing, 220 

Unconstitutionahty, 70. Also see Con- 
stitutionality 

Underhill, Charles Lee, fathered bills on 
claims, 015 

Uruguay, the vote to over-ride vetoes 
m, 174, responsible government in, 
299, a Council of Admmistration m, 
490 

Utah, and sectarian appropriations, 557 

Utility laws, 679 

Van Buren, Martin, and the Council of 
Revision m New York, 146, drafting 
of bills in tunc of, 203 , and Congress, 
204 

Venezuela, responsible government in, 
299 

Vermont, powers given to Legislature 
in, 24, advisory opinions in, 92, im- 
peachment in, 113, the veto in, 147, 
as to the improvement of bills, 108, 
maugural addresses in, 251, right to 
originate money bills m, 394, no re- 
striction on private legislation in, 508 

Vetch, Samuel, fined by Massachusetts 
General Court, 28 

Veto, the, 11, 14, 15, 124, 140, amount 
and nature of use, 150, the value of 
the, 105, and the improvement of 
measures, 108, details of, 171, and 
the signmg of bills, 170, and parts of 
bills, 185 See also Councils of Re- 
vision 

Vice-Presidents as presiding officers, 
108 

Virginia, Governor and Assembly m 
early, 10, Governor denied right to 
make laws m, 13, separation of 
powers in, 17, 18, 20, judicial power 
exercised in Assembly of, 25, 29, un- 
eonstitutionahty m, 72, 90 , impeach- 
ment m, 112, 114, a Council in, 118, 
election of judges in, 120, removals 
m, 134, the veto in, 142, 145, sugges- 
tion by Governor for amendment m, 
170, as to the budget, 369, right to 
control the purse asserted by first As- 
sembly in, 390, right to originate 

> money bills m, 394, defimtion of 
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money bills in, 402 , araonding m, 415, 
and riders, 422 , requires heavier vote 
on money bills, 450, special legisla- 
tion in, 551, 552, foes and salaries in, 
558, pensions in, 559, indirect special 
appropriation in, 505, effect of re- 
stricting special legislation m, 567, 
the handling of special, local, and 
private bills in, SS3, 5'vl, suits 
against, 598, 590, GOU, laivs about 
apparel in. Git, early coniplamt of 
the Assemlily in, 700 
Voorhees, Daniel Wolscy, and attend- 
ance at sessions, 328 

Waite, Morrison Remich, on the con- 
tracts of a government, 61, on na- 
tural rights, 78 

Walker, H dc R , as to Cabinet govern- 
ment in Australia, 315 
Wnllaeo, A ,T , and the effect of pres- 
sure of work in California, G51 
Wnllaeo, Henry Agard, suggests an 
economic Council, 091 
Walpole, Sir Robert, and the dovoloii- 
mont of the Cabinet, 271 
Walsh, David Ignatius, went before 
committees, 257, as to differences of 
judgment, GG9 

Warren, Joseph, on natural rights, 54 
W,ashburn, William B , as to special 
legislation, 5-1'i 

Washington, the item veto in, ISO , as to 
Governor's relation to amendments 
of Constitution of, 192, as to amend- 
ments and the Roferondum m, 194, 
judgments against, GOO 
Washington, George, and the separa- 
tion of powers, 9, vetoes an uncon- 
stitutional bill, 75, asks questions of 
Supreme Court, 92, as to nomina- 
tions, 127, refuses documents as to 
treaties, 135, use of the veto by, 158, 
and the vote to over-rido vetoes, 172, 
as to the pressure toward close of 
session, 180, and Congress, 197, a 
visit to the Senate by, 253, and 
"money bills,” 404, on encroach- 
ment, 459, legislative power dele- 
gated to, 509 

Watt, James, and the faetory system, 
644 

Webb, Sidney, on estimates, 379 
Weber, Max, and Parliamentarism m 
Germany, 297 

Webster, Daniel, and separation of 


powers, 6, and setting time for ad- 
journment, 110, and the veto, 159, 
saw tendency to extend legislative 
power, 199, and the alleged decad- 
ence of Congress, 314, and the scope 
of “money bills,” 405 
Webster, Pciatiah, and attendance at 
sessions, 325 
Welfare law s, 079 

Wellborn, 01m, and delegation of legis- 
lative power, 510 

Wells, Herbert George, and the loss of 
faith m representative government, 
706 

Wentworth, Bcnning, contests os to his 
prerogatives in Now Hampslure, 15, 
_ veto pow'cr given to, 143 , domed right 
to originate money bil’s, 391 
Wentworth, Peter, and Elizabeth’s 
interference with lawmaking, 266 
West Virginia, extra-judicial duties in, 
105, appointments in, 122, the veto 
in, 154, 1C3, tlio item veto m, 185, 
riders in, 424, special legislation in, 
551 , extra compensation m, 558, spe- 
cial legislation forbidden by classes 
m, 561, suits against, 598, claims in, 
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Whiskey insurrection, mercy in, 026 
White, Edward Douglass, and dele- 
gation of legislative power, 617 
llHiitman, Charles Seymour, as to the 
reduction of items, 189, and the 
budget, 3C3, 3G7 

AViIkmson, Ellen, and the details of 
legislation, 527 

ATillcs, Chief Justice, gave opimon to 
George II, 91 

William III, and the veto, 141, the 
Cabinet under, 270 , not a talker, 311, 
the King becomes a servant with, 
341, and specific appropriation, 400, 
disgusted by a rider, 421 
William IV, and the decline of the 
Monarchy, 273 

Williams, Ezekiel, as to the interests of 
Representatives, 640 
Williamson, Hugh, as to the presiding 
officer of the Senate, 108, and the 
vote to ovor-ndo vetoes, 172, and 
originating money bills, 396 
Willis, Frank Bartlette, as to the im- 
portance of legislators, 239 
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rote to over-ride \etoes, 173 
Wilson, Henry, as to iiicoiporation, 554 
AVilson, James, as to appointments, 

. 121, far ored a Council, 12G , and the 
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money bills, 305 
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statesmen, 311 
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propriations, 410 

Young, John, and the signmg of bills 
after adjournment, 179 




